I. Possession and the Initial Acquisition of Property Rights; The Right to Exclude

A. Acquisition by Occupation, “Discovery,” and Capture 

Johnson v . M’Intosh		ACQUISITION BY OCCUPATION
· Enforcing the idea of possession by conquest or occupation. 
· Rule: Once the land has been sold, seller no longer has title and therefore could not sell. 
· First in time= First in Rights
· Native Americans do not have possession rights over property because they were nomadic. They had occupancy rights however. THIS IS THE IDEA OF BUNDLE OF STICKS.
· Only apply First in Time theory when there is a common source!!!
· Locke "we start out with the principle that a person owns themselves. He takes this further to state that if you take something that is unowned, and mix it with your labor, you come to own it."

Pierson v. Post		ACQUISITION BY CAPTURE
Post and his hounds pursue a fox that Pierson shoots on unpossessed land, killing it. Pierson entitled to the fox.
· Before the fox was captured it was res nullius (did not belong to anyone) and ferae naturae (wild animal)
· Rule: Pursuit alone does not establish possession of ferae naturae, one must capture
· Policy arguments for such a bright line rule.
· Need for certainty
· Need for peace and order
· When is something called captured?
a. Corporal possession (as in this case)
b. mortal wounding (Barbeyrac)
c. Encompassing and securing in nets, and depriving of natural liberty (Barbeyrac)
· If the fox were killed on possessed land, there are two ways to treat the fox:
· Wholly new thing: Res Nullius (separate from land)
· Connected to the land: Accession Doctrine/ Ratione Soli. If it is on land that belongs to someone, then the fox belongs to the person who owns the land. Almost all states agree that this applies to beehives, star fish etc.

Keeble v. Hickeringill	ACQUISITION BY CAPTURE
P owned decoy pond to which ducks used to come and he could capture them. D was his neighbor and in an attempt to drive away the ducks, he discharged guns and the ducks were frightened away.
· Rule: Competitor who wants to capture the animals can interfere with other person’s activity and try to capture the animals BUT person who does not want to capture the animal cannot interfere.
· Idea is that people must be awarded for their time and labor (LOCKE)
· Court tries to define the line between FAIR COMPETITION and MALICIOUS ACT using analogy of school master case where D lay in way of children going to school, with gun in hand. 
· If D had just set up a nearby decoy pond, there would be no cause for action.

Applying Rule of Capture to fugitive resources – oil and gas and minerals
· Caves: person who owns the land above owns the cave below [RATIONALE SOLI]
· Minority view: look at who owns entrance/ person who discovers/ person who improves
· Oil and Gas viewed as RES NULLIUS
· If Res Nullius view followed, then whoever captured the oil and gas would be the owner
· If rationale soli followed, then owner of the land above would own the oil below
· Water rights
· Riparian rights – Each owner of land along a water source has a right to use the water, subject to the rights of other riparians (Accession Doctrine). Claim rests with the person who acquired the land by first possession. Common in the East where there is plenty of water.
· Prior Appropriation- The person who first appropriates (captures) water and puts it to reasonable and beneficial use has a right superior to later appropriators. Common in the west where water is less. Related to the first in time, first in right doctrine. Also related to labor theory.
· Externalities (Demsetz)
· The cost or benefit to another party (including future generations)
· For Keeble to internalize the benefit from his activity, he needs to be able to exclude

B. Acquisition by Creation
The underlying idea is that labor should be rewarded.

Intellectual Property

INS v. AP	[Unfair Competition, Quasi Property Rights, Misappropriation Doctrine]
Holding that news agency has a quasi interest in news it has gathered and can prohibit competitors from disseminating the news until its commercial value as news has passed away. 
· MISAPPROPRIATION Doctrine: does not allow party B to take the result of Party A’s labor and appropriate at little cost to him in unfair competition.
· Modern Rule: Injunction claiming that INS cannot use AP’s news for a limited time period, unless it expressly gave credit to AP as the real source of the news
· Court does not seem sure if there was a property right or not but it does look like there is a LIMITED RIGHT TO EXCLUDE:
· QUASI prop right: no rights to facts as against public but there are rights as against competitor
· RELATIONAL rights: not the best rights in the world but better than competitor.
· Defenses: P abandoned the property (question will be if there was clear intent to abandon)
· Cheney limited INS to newspapers!!!

Cheney Brothers v. Doris Silk Corp.	[Common Law]
Held that to avoid monopoly and encourage competition, the common law commonly allows copying and imitation of ideas, as opposed to their expression
· The power to limit imitation (create a monopoly) can only constitutionally be conferred by Congress.

White v. Samsung	[Right to publicity]
Upheld Wheel of Fortune host’s claims that a robot shown standing in front of the wheel infringes intellectual property rights because it would remind the audience of her.
Dissent:
· Over-protecting intellectual property is as harmful as under-protecting it.
· Must balance protection of owner’s rights with the public domain (creativity to invent)

C. Property in One’s Person

Moore v. Regents of the University of California	[Rights in Body Products]
Court held that Moore did not have a property right in a patented cell line of great commercial value when it was created from his cell. Moore only had the right to sue doctors for failure to inform. 
· Type of claim: conversion (wrongful exercise of ownership rights over another’s personal property)
· Moore must show that D actually interfered with ownership or right of possession.
· Court rejects the idea that Moore retained possession of his cells after they were removed.
· Right to publicity claim: Court rejects this claim because the cells were not unique to Moore because he was not the only diseased person.
· Lack of informed consent theory [Majority gives right to exclude through this]
· P must show he had been informed AND no reasonably prudent person would’ve given consent.
· Possible claim: Labor theory: I have property interest in my body and so I own what my body does.
· Possible defense: Cell valueless until doctors put their effort in. 
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D. The Right to Exclude and Its Limits

Jacque v. Steenberg		[Owner’s right to exclude]
D delivered home across P’s land against his wishes. P sued and was awarded $1 nominal + $100,000 punitive. 
· Does not matter whether D had a good reason. Trespass is generally prohibited
· Even if there is little economic danger, if the trespass is ongoing, injunction will be granted
· You could apply for easement by necessity

State v. Shack
Ds entered property, against owner’s wish, to aid migrant worker housed on the property. Owner sued for trespass. Court struck down the claim.
· No good social reason to exclude Ds, but a good social reason to allow them. 
· Where human values are involved, Court usually leans toward striking down owner claims.
· Possible reply: Court has “taken” my property.

II. Possession and the Acquisition of Property Rights in Others’ Property

A.  Finders of Personal Property

1. Finder has better rights against all but true owner- GENERAL RULE

Armory v. Delamirie
The finder of a jewel, though not acquiring an absolute property right or ownership, may keep it against all but the rightful owner. Unless D produces the jewel, jury could presume stones were of the finest quality.
· Labor theory could be a rationale
· Avoid disorderly scrambles for possession
· Defense: Jus Tertii= I am not the owner but you shouldn’t get it because you are not the owner either.
[NOT VALID IN THIS SITUATION]
· Court may look at prior possession to break a stalemate.
· Especially if the finder lost the jewel and a second finder found it (no one to blame)/
· Even if the finder stole the jewel, the court may still hold for finder because even though finder is a thief, he has a BETTER right than the second person.
· Jus Tertii dilemma: Say B takes A’s property and then C ousts B. Most courts allow B to sue and win against C but some courts accept C’s jus tertii defense (to protect A in case A returns)

2. Finder v. owner of premises

PRIVATE PREMISES

a) Finder is the occupant, and thing is unattached and lost finder keeps (Hannah v. Peel)
D owned house that he never occupied but leased it to P. P found brooch in the house. True owner could not be found. P sued D for the brooch. 
Defense: Accession doctrine. I own the house, so I own everything in the house.
Reply: The brooch was unattached to the property, and you did not know it was on the property. I am good guy.

b) Finder is employee and thing is attached owner keeps (South Staffordshire Water)
Finder was cleaning out a pool on owner’s land and he found two rings. Court said the rings belong to owner.
· Rings are attached to owners land and owner owns the land- CONSTRUCTIVE POSSESSION
· A man who finds a thing as the servant/ agent of another finds it for the owner (AGENCY RATIONALE)
· Narrower view: Possession of land carries with anything attached to or under the land.

c) Finder is lessee, thing under soil, and owner has kept reservation of minerals owner keeps (Elwes)
Lessees found prehistoric boat embedded in soil. Owner had reserved mines and minerals.
· Boat was attached to land and owner owns land – Constructive possession again.
PUBLIC PREMISES

a) Property is unattached and LOST Finder keeps (Bridges v. Hawkesworth)
Visitor to shop found bank notes on shop floor. Owner had no idea. Court handed money to visitor. 

b) Property is unattached and MISLAID Finder keeps (McAvoy v. Medina)
Finder was customer in barber shop and he found a pocket book on table. Court said barber should keep.
· The rationale is that it is better for the true owner because it is likely true owner will remember that he mislaid the pocket book in the shop and return to claim.

c) Abandoned property Example of baseball in air that was first caught by A but then picked up by B. Court was unable to decide. So, sold and split the proceeds among A and B.

B. Adverse Possession of Real and Personal Property

Owner claim:		 Trespass or Ejectment
Occupier defense: 	Adverse Possession
· Just Tertii argument for AP: Finder already has better rights to property against anyone but owner, so when owner’s rights run out, finder owns the property.
Policy Rationales for Adverse Possession
1. Punish owner for his inaction and not running his property the way he should.
2. Reward occupier for acting the way an owner should.
3. Clarify ownership of property for the system.

Elements of Adverse Possession

1. Actual Possession
There must be actual entry which sets off the statute of limitations. 
· Actual entry on some part of land needed
· Constructive possession- when there is actual entry on part of the land.

2. Exclusive Possession
· The possessor should not SHARE possession with a third party public
· Two or more possessors sharing possession will be tenants in common.
· If the possession is broken by an owner, then it is not continuous.\
· (Ewing v. Burnett)
Ewing (owner) wanted to eject Burnett (possessor). 
Defense: Adverse possession claim because he had been on the land for twenty one years. 
Reply 1: But there was no fence, so it was not exclusion
Court: Fence not needed. The standard is the “Reasonable Owner” test [did person act reasonably and as a real owner would]. Court found that Burnett had because he brought suit against trespassers and acted the way a normal owner would. 
Reply 2: But Burnett did not live on the land. So, no actual entry.
Court: There is no need to live on the land if the “reasonable owner” test is met. 

3. Continuous : The possessor should be in the property for the entire time.
· Howard v. Kunto : Owner seeking to evict possessor under the claim that summer occupancy of a summer beach home destroyed the continuous element. Court held that it does not.  The test was whether possessor’s conduct is as an owner of like property’s.
· Tacking: permitted as long as there is privity of estate
· Did prior possessor VOLUNTARILY transfer either estate in land or physical possession
· E.g. Belotti  v. Bickardt (privity established by lease, descent, conveyance, parol etc.)
· If possessor1 abandons, it still is NOT voluntarily passed TO possessor2.
· If owner interrupts, SOL starts again. If third party comes in, possessor will argue that he came back in time to reclaim as the hypothetical owner.
4. Hostile
· Refers to the state of mind of the AP'er.  Three approaches:
· Objective Standard: State of mind is irrelevant.  The SOL runs regardless of the posessor’s state of mind. Majority of courts rule with this standard in mind
·  Good faith doctrine/Subjective standard: "I thought I owned it" attitude. Mistakenly acting as though you own it. 
· Maine Doctrine: Hostile state of mind: "I thought I did not own it but I intend to make it mine.” This totally contradicts the good faith doctrine.  That is why the objective standard is applied.
· Manillo v. Gorski: case of boundary trespass where possessor remodeled house and unknowingly encroached on owner’s land. Owner wanted injunction. Possessor claimed that this was Adverse Possession. Owner said no because there was no hostility as possessor was not aware that she was encroaching. Court went with objective standard and held that the hostility element was satisfied (but open and notorious was not). 
· A minority of jurisdictions also require color of title- forged deed/ deed from grantor etc.

5. Open and Notorious
· Acts giving REASONABLE NOTICE that possessor is claiming dominion, so that owner can defend. 
· BUT: Boundary dispute [Manillo v. Gorski] Where possession o f the land is clear and unequivocal to such and extend that it is immediately visible, knowledge by owner is presumed. Where encroachment is small, not clearly or self-evidently apparent must show actual knowledge of encroachment. 

Tacking:
· O leaves life estate to B and remainder to C. A enters during B’s life estate and fulfills SOL. After B’s death, C is owner (because A can only possesses what B owns).
· O leaves life estate to B and remainder to C. A enters during O’s ownership and O dies soon after. Question here becomes whether there was enough time for A’s possessorship to be known to O. If there was, then A is the owner. 

Disabilities: Statutory provisions extend SOL when owner has a legal disability. 
· Disability immaterial unless it existed at the time the cause of action accrued. 
· Death ends tolling period and heirs get benefit of the toll.
· If disability ends, owner given till end of set toll or SOL, whichever is longer. 
· If next owner is also disabled, there is an argument that the statute only tolls first owner’s disability.

Adverse Possession of Chattels:
Person can acquire possession of personal property just like land.
· SOL shorter for chattels than for real property.
· Question is how should the “open and notorious” factor be shown? 
· Test 1: Whether given the nature of the possession, the owner knew or should have known IN THE EXERCISE OF DUE DILIGENCE both about possessor’s possession and identity? (O’Keefe v. Snyder)
· Test 2: Whether, given nature of the possession, owner KNEW OR SHOULD HAVE KNOWN about the possession and possessor’s identity? SCHWARTZ LIKES THIS TEST. Use this test.

III. Estates in Land

Types of Transfers

	Type
	Name
	Transfer
	To who?

	Real (grantor alive)
	Inter Vivos
	Granted/ Conveyed
	Grantee by deed

	Personal (grantor alive)
	“
	Given
	Donee

	Real (grantor dead) – no will
	Intestate
	Descends
	Heirs

	Personal 
	“
	Distributed
	Distributees

	Real (grantor dead)- will
	-
	Devised
	Devisees

	Personal
	
	Bequeathed
	Legatees 



Naming Estates (the four variables)

1. How long?
a. Fee (indefinite/ potentially forever)
b. Life estate
c. Terms of years
d. Periodic tenancy
e. Tenancy at will
f. Tenancy at sufferance
2. Beginning when?
a. Present
b. Future interests
i. In grantor – reversion/ possibility of reverter/ right of entry
ii. In third party- remainder/ executory interest.
3. How and by whom is it inheritable?
a. Freely inheritably (Simple)
b. Restricted to inheritance of biological issue (Tail)- OBSOLETE ESTATE
4. Conditions that that must be satisfied to take possession of property (conditions precedent)? Or are there conditions that if violated can cause loss of possession (conditions subsequent)?
a. No Contingencies
i. Fee Simple Absolute
ii. Vested Remainders (future FSA)
iii. Reversions
b. Vested, subject to defeasible estates
i. Fee Simple or life estate determinable
ii. Fee Simple or life estate on condition subsequent
iii. Fee simple or life estate subject to an executory limitation
c. Contingent
i. Contingent remainder
ii. Executory interest
iii. Possibility of reverter
iv. Power of termination (i.e. right of entry)

Law of conservation of estates/ Principle of arithmetic of estates:
If you have a whole piece of land, and you give a part of it in fee simple or life estate, you retain the remaining;  the remaining estate gets “reversed”. HELPS GRANTOR CONSERVE THE INTEREST.






Four present possessory interests:

1. FEE SIMPLE ABSOLUTE

I. What language is necessary to create this estate?
1. Common Law  “to A and his heirs” 
2. Modern  Conveyance “to A” with nothing more creates the fee simple absolute 
This is the DEFAULT.
II. What are the estates distinguishing characteristics
1. absolute ownership of potentially limitless duration 
2. freely alienable  free transferable inter vivos 
3. freely devisable  can leave it in your will
4. freely descendible  will pass by the statutes of intestacy (if the holder dies without a will)  
III. Is there a future interest to accompany?
1. No  only A has absolute ownership 
a. Even if to A and his heirs  heirs have nothing so long as A is alive
b. A living person has no heirs 
1. A may have heirs apparent but they have no power 

2. FEE TAIL

I. What language is necessary?
1. To A and the heirs of his body 
II. Distinguishing characteristics?
1. Virtually abolished in US  
2. to keep land all in the family 
3. would pass automatically to its holder lineal blood decedents
4. doesn’t matter if land was left to someone else other than family it would still go to family
III. Future interest?
1. If O (grantor) held future interest  reversion 
a. O leaves to A and the heirs of his body until A’s blood line ends then the estate goes back to O  O has the reversion 
2. If interest is held by someone other than O  remainder 
a. To A and the heirs of his body until A’s blood line ends and the to B  B has the remainder

3. LIFE ESTATE
I. Estate must be measure in life time terms and never by time
“To A for 80 years” as long as she lives that long is not a life estate 
II. Language Necessary 
2. To A for life 
i. A is the life tenant 
ii. O (Grantor) has a reversion 
3. Life Estate Per Autre Vie (another’s life): To A for the life of B 
i. Measure by a life other than the grantees.  Even if the estate is passed on and on, still measure it by the life of the 1st person.
ii. If O sells to A for life and A sells to B, B has a Life Estate Per Autre Vie  Measure in terms of A’s life 
· B may also convey a LE, but cannot convey title better than his own. Meaning, if he conveys to C, the title is still only good through A’s life
III. O can only convey the title that he has or less
If he has an LE but conveys a FSA, he has only conveyed the LE
iii. Also, If O has an FSA and he conveys an LE to A, and then wants to convey an FSA to B, B will only get the remainder b/c that’s all that’s left [don’t forget that A was first in time].
IV. Adverse Possession
a. Among owners: There is no tacking. So, if AP enters during A’s LE and B who holds remainder comes in, then B can still sue AP.
b. Among possessors: There is tacking. So if AP devises LE to C and remainder D, then total tolling calculated by AP+C+D.
V. Distinguishing Characteristics 
i. The life tenant is entitled to all ordinary uses and profits
ii. The life tenant must not commit waste 
iv. Life tenant cannot injure the interest of the future interest holder 
v. Remedies for Waste
i. Damages
ii. Forfeiture
iii. Injunction
vi. Three Categories in the Doctrine of Waste  
· Voluntary or affirmative waste  actual or overt conduct that causes a decrease in value
· Permissive Waste (neglect)  occurs when the land is allowed to fall into disrepair  
· Duty to Repair  must maintain in reasonably good repair
· Obligation to pay taxes  life tenant has to pay ordinary taxes on the land
· Ameliorative Waste  Occurs when the principal use of the land is substantially changed. If there is a future interest holder, the present interest holder cannot change the property regardless of outside circumstances (even if it is an improvement)
· Policy: Soft Values/Expectation Interest
· EXCEPTION → (Melms v. Pabst Brewing Co.) When there is a change in the surrounding area not the fault of the present interest holder that deprives the property of its value, changes can be made to the form of the property if it will make it more valuable. 
· Radical and permanent change in surrounding property of LE.
· The property would be worthless if left as-is.
· Neither 1 nor 2 are the present interest holder’s fault- GOOD FAITH
· No harm to the future interest holder.
Future estate holder will try to argue that one of these do not apply. 
VI. Future Interests
a. Reversion (interest in grantor)
i. Automatically reverts back to grantor
b. Remainder (interest created in third party)
i. Vested Remainder
ii. Contingent Remainder

4. DEFEASIBLE FEES
These are Fee Simples that can be created but is defeasible upon the happening of some event. All DFs have the POTENTIAL of infinite duration, but not the certainty. Most commonly encountered when grantor wants to restrict the use of the land. 

a) FEE SIMPLE DETERMINABLE (FSD)
I. Language: Clear durational language 
a. To A for so long as she remains a lawyer 
b. To A during the Yankees rein as World champions 
c. To A until republicans recapture the White House 
d. “To A and his heirs so long as (while, until) the land is used for purpose x. {optional: If the land is used for other purposes, it shall revert to Grantor and his heirs.”
e. NOTE: Simply expressing purpose does not create FSD! E.g. “for purpose of”, “to be used for”.
II. Transferability: Can be transferred in the same manner as any FS but condition still stands.
III. Future Interest: 
a. Possibility of Reverter implied even if not expressly stated.
b. AUTOMATICALLY reverts to grantor upon the occurrence of the stated event
c. RAP does not apply since POR vested.
IV. Adverse Possession: SOL tolls from the time the condition broken.

b) FEE SIMPLE ON CONDITION SUBSEQUENT (FSCS)
I. Distinction from FSD:
a. MAY BE cut short at occurrence of event at GRANTOR’S OPTION
b. Not automatic termination like FSD
c. Needs express language
II. Language:
a. To A and his heirs, but if the land is used for other than school purposes, G shall have the right to enter and declare the estate forfeit. [This is mandatory language]
b. To A, but if X happens, then…
c. To A, provided that if X uses land for…
d. To A, on condition that if X happens then…
e. To A, provided, however, that, if X happens then….
III. Future Interest:
a. Power of termination/ Right of entry/ Right to reenter
b. Not implied in the deed unless it is explicitly mentioned
c. Right to reenter at the discretion of the holder
IV. Adverse Possession:
a. SOL does not toll unless the owner has exerted right to reenter
b. AP will argue that it was FSD (where SOL starts tolling immediately)

c) FEE SIMPLE SUBJECT TO AN EXECUTORY LIMITATION
I. Distinction from FSD and FSCS:
a. Fee Simple divested in a THIRD PARTY, not the grantor
b. The divesting happens AUTOMATICALLY (unlike FSCS)
II. Language: 
a. Same as for FSD.
b. If grantor wrote “to A and her heirs so long as …..; if the land is used for other other purposes, then B may enter and declare the estate forfeit”  This is still automatic (do not mix up FSCS!)

Mahrenholz v. County Board of School Trustees
Defendant school board received a grant where it received a tract of land with the condition that "this land to be used for school purpose only; otherwise to revert to Grantors herein." The board used it for classes for a period of time and then only used it for storage. The successors in interest of the original grantor filed a claim to quiet title.
Issue: Is this an FSD or an FSCS?
Court: 
B. The word "only" was a word of limitation. This suggests that a limited grant was intended, rather than a full grant subject to a condition. 
C. Combined with “otherwise to revert to Grantors,” granting clause seems to trigger a mandatory return rather than a permissive return. 
D. Therefore FSD. So the property automatically reverted to the owner if there was a breach.


5. FUTURE INTERESTS

1. Reversion
a. Right created in grantor after life estate or estate for years- automatic
b. If O gives life estate to A and contingent remainder to B, then A implicitly retains a reversion.
2. Possibility of Reverter
a. Automatic
b. Follows an FSD
3. Right of entry
a. Can be enforced at holder’s discretion- not automatic
b. Follows FSCS
4. Remainder
a. Created in a THIRD PARTY.
b. Follows a present interest, usually life estate.
i. E.g. “To A if A marries B” does not create a remainder because no preceding estate. 
c. Vested Remainder
i. Distinguishing Characteristics
1. Created in a specific person AND
2. is not subject to any condition precedent.
ii. Transferability: Intervivos by deed, upon death by will or by intestacy
iii. E.g. To A for life then to B Vested interest
BUT To A for life then to B if B survives A condition precedent no VI
BUT To A for life, then to B, but if B does not survive A, then to C condition subsequent Vested interest.
d. Contingent Remainder
i. Distinguishing characteristics
1. Identity of person to take it is not definitely ascertained 
a. Unborn children: “To A for life, then to A’s children” 
b. Heirs: Because heirs can only be ascertained at death.
2. OR Right to possession contingent on some event precedent. 
a. E.g. To A for life, then to B if B marries C
b. To A for life, then on A’s death, to B no condition precedent because it is the natural termination of the estate.
ii. Transferability:
1. Common Law: By intestacy or by will but NOT be deed. 
2. Modern law: Transferability by deed allowed.
5. Executory interest
a. Does not immediately follow life estate
b. Most executory interests are contingent.
i. E.g.: To A, but if B comes home from Rome, to B
ii. EXCEPT: To A for life, then 10 yrs after A’s death, to B (all that B has to do is wait)
c. This interest usually comes in and cuts off the prior possessory estate.

Destructibility and Merger
E. Intentional destructibility:
1. Contingent Remainder destroyed according to grantor’s intentions
2. Grantee has not fulfilled the condition and can never fulfill the condition.
3. E.g. To A for life, remainder to B if B survives A (if B does not survive A, he loses remainder)
F. Counter intentional destructibility:
1. Contingent Remainder destroyed COUNTER to grantor’s intention
2. Modern Law: Contingent Remainder converts to an executory interest.
G. Merger (Contingent remainder sandwiched in between two vested interests)
1. Modern law only accepts simple/ intentional mergers, not counter intentional.
Rule Against Perpetuities
REMEMBER THIS WHEN YOU SEE EXECUTORY INTERESTS/ CONTINGENT REMAINDERS.

1. Most important Dead Hand Measure
2. RULE: A future interest (created in a person other than the grantor), if it is to be valid, must be certain to vest, if it is ever going to vest, within a period equal to 21 years plus the duration of someone’s life who is alive at the time of the conveyance. 
a. At the time of the conveyance, there is any possibility that the interest will not vest, it is invalid
b. RAP not violated if 
i. interest already vested at time of grant OR
ii. we know for sure that interest will never vest OR
iii. we know for sure that interest WILL vest within permitted time period OR
iv. Interest vests in the grantor.
3. Measuring or Validating Lives:
a. Person who is alive at the time of the conveyance. 
b. Candidates are those who have an interest (present or future) in the property which is granted by the instrument. The candidate may be expressly named. 
4. RAP TEST:
a. Is there a contingent future interest?
b. Is the taker of the contingent interest currently alive?
c. Must the interest vest within her lifetime if it is ever going to vest?
d. If not, will it vest within the measuring life?
5. Classic Violations:
a. To Mary Cheh for life, then to the first child of Cheh to climb Mt. Everest.
6. If RAP violated:
a. If void interest is a contingent remainder and previous interest is a life estate, then reversion to G
b. If interest is exec limitation following FSSEL phrased like FSD, then possibility of reverter to G
E.g. O conveys Blackacre to the School Board so long as used for school purposes, and if the land shall cease to be used for school purposes, to A and his heirs. Then POR to G
c. If interest is exec limitation following FSSEL phrased like FSCS, then holder of FSSEL gets FSA
E.g. To D, but if the property ceases to be a restaurant, E may enter (D gets FSA)
It may seem like D gets a FSSEL- note difference in results in second and third example.

Concurrent Interests

[image: propertypic.png]

Tenancy in Common: Two or more persons own the property with no right of survivorship between them. 
· Each co tenant is owner of separate distinct share of property not been divided among co-tenants. 
· It is not necessary that the tenant owns equal shares or same estates
· Most common when tenants not husband and wife.
· THIS IS THE DEFAULT PRESUMPTION.

Joint Tenancy: Two or more persons own the property with a right of survivorship. When one JT dies, the survivor takes it all. 
· Unity of Time: Interests of all parties must vest at the same time.
· Unity of Title: All must acquire title by same deed or will, or joint AP.
· Unity of Title and Time problems arise when A wants to make A and B JTs. So, A will typically convey property to a strawperson who will convey it back to A and B. 
· Unity of Interest: Must own same estates
· Unity of possession: each JT must have right to possession of the whole.

Tenancy by the Entireties: Can only be created between husband and wife, holding as one person. All for units required for Joint Tenancy PLUS marriage at time of grant. 
· Exists in fewer than half the states. 

IV. Conveyancing: Intentional Transfers of Existing Rights in Real Property

A. Minimum elements of a real estate sales contract 
1. the purchase price and how it is to be paid, including mortgage financing
2. a legal description of the property to be conveyed; a street address is NOT adequate description
3. a description of  quality of title to be provided by seller, and evidence to be supplied to document that seller meets std, including abstract of title to be furnished, and title insurance to be available
4. Warranties regarding title provided by seller, and any limitations/exclusions/defects in the title 
5. Date of conveyance
6. Provisions prorating responsibility for utility bills and property taxes
7. Provisions allocating the risk of destruction of or loss to the property between the time of contracting and the time of closing
8. itemization of what is being conveyed along with the real estate
9. the terms of any escrow arrangement 
10. provisions regarding the return of any deposit if the transaction is not successfully completed
11. the signatures of the parties
12. There is also an implication that this a MERCHANTABLE title
a. If AP, then party must litigate and obtain good title.
13. In addition, the contract should be in writing

Contract for the sale of real estate is traditionally regarded as enforceable by specific performance, not just by damages, in the event of breach. E.g. Hickey v. Green (EXCEPTION: Lohmyer v. Bower)

B. Statute of Frauds
1. Description or identification of real estate involved
2. Signature of person against whom K is to be enforced
3. Price, if agreed on.
4. EXCEPTION TO STATUTE OF FRAUDS:
a. Part Performance
1. E.g. Taking possession, paying part of purchase price, making valuable improvements
b. Estoppel : Did other party detrimentally and reasonably rely on oral agreement?
1. Is there an unconscionable injury, has other person changed stance based on promise?
Hickey v. Green: Court found that Estoppel applied as an exception to the SoF because Hickeys had already put up their house for sale, and had made down payment in reliance on Green’s promise to sell them her house. [!! Parties not poised to go to lawyer. If they were, then Court less likely to be lenient- they intended to complete K b/w themselves]
Note on Transfers: Be careful that if someone wants to transfer, they do it by drawing up a new deed or contract. They cannot merely tear up their own deed or white out their name.

C. Marketable Title
Implied condition of a contract for sale of land that seller must convey marketable title. This is a title reasonably free from doubts; one that a prudent person would be willing to buy. Does not mean perfect title.
1. Seller could show marketable title by good record title or by showing title by AP
2. There could be defects in title: 
a. Defects in the record chain
b. Private encumbrances
1. Easements that may reduce value of property
i. A power line could be regarded as an encumbrance
2. Covenants that impose restriction on use of property
3. Express waiver: even if I waive encumbrances, the violation of the encumbrance is not waived when buyer has no reason to know of the encumbrance. Lohmyer
c. Zoning restrictions
1. Existence of zoning restriction alone is not an encumbrance.
2. BUT violation of zoning restrictions is an encumbrance. The rationale is that that is like forcing a possible lawsuit on the purchaser. Lohmyer.
3. Lohmyer v. Bower [defect found Pre Closing]
Court granted rescission because it found the title unmarketable not because of the existence of a municipal ordinance that restricted usage nor because of a restrictive covenant but rather because of the existing violations of that ordinance and covenant. 
Note: Specific performance granted when other party cannot perform or when P does not want property. Now, many states also allow expectancy damages. 

D. Implied Warranty of Quality
1. Does not apply to sale of commercial buildings or used homes
2. Some court allow the warranty to be disclaimed. 
3. [Caveat Emptor: CL rule where builder had no duty to the buyer. MOSTLY DISCARDED.]
4. Lempke v. Dagenais	[Defect found Post Closing]
Plaintiff’s predecessors contracted with defendant to build a garage. Shortly after they bought the property, Ps noticed structural problems with the garage and contended that it was a latent defect. Although D initially agreed to repair the roof, he never did.
Defense: No privity of contract.
Court: Holding privity of contract is not necessary for a subsequent purchaser of a residential premise to sue a builder or contractor under an implied warranty theory for latent defects which manifest themselves within a reasonable time after purchase and which cause economic harm.
Standard: Workman like manner and in accordance with acceptance standards in the industry.
5. Duration of the warranty is usually “reasonable time.”
6. The rescission depends on whether a reasonable inspection would have shown the latent defect.
7. Most courts recognize that there is no warranty on subsequent owners who are not builders, but they do have a duty to disclose known defects.

E. Deed
1. Statute of Frauds and Deeds
a. Names of grantor and grantee
b. Language indicating a PRESENT INTENTION to transfer land (not future intent)
c. Intelligible description of the land involved and the estate granted
d. Signature of the grantor (Grantee signature not required)
e. EXCEPTION: Part performance and Estoppel
2. Part of the Deed
a. The Premises or "granting clause". 
1. Sets forth parties, consideration, words of grant, description of land and its appurtenances
b. Habendum clause
1. "To have and to hold"
2. Type of estate granted
3. If there is a conflict between type of estate described in habendum clause as against type of estate in premises, then habendum clause rules.
c. Sign. clause (G's sign required), witness attestations, certificate of acknowledge.
Consideration not necessary to make a deed valid.
3. Types of Deeds & Warranties of Title
a. General Warranty deed: contains most or all of traditional forms of warranties of title,  and protects against title problems, whether or not the grantor created them.
b. Special Warranty deed: Grantor only guarantees that he has done nothing to make title defective. E.g. A gets a bad title from O, and conveys it to C with SW deed. C can't sue.
c. Quitclaim deed: Grantor warrants nothing. 
If there is no warranty claimed in the deed, states usually imply some of the standard warranties. 
4. Covenants for title in warranty deeds
Present covenants- Statute of Limitations starts to run from day of conveyance.
a. Covenant of seisin: Grantor warrants that he owns the estate/interest he is conveying.
b. Covenant of right to convey: G warrants he has right to convey property. [Breached if the seller had a property in an irrevocable trust that gave only the trustee the right to convey].
c. Covenant against encumbrances: No easements, covenants, Mortgages, or liens on the property. (Practically all property has some encumbrances, will warrant against all “except as enumerated herein”).
Future covenants- Continuing covenants that may be breached at the moment of conveyance or anytime thereafter. The statute of limitations does not run until there is an actual breach.
d. Covenant of general warranty: G will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title. (!!! If grantee wins lawsuit, that means other party's claim was not lawful this covenant does not apply!!)
e. Covenant of quiet enjoyment: Grantee will not be disturbed in possession and enjoyment of property by assertion of superior title- just like general warranty.
f. Covenant of further assurance- G promises he will execute any other documents required to make perfect the title conveyed. RARE. 
Brown v. Lober: Case where grantor received only 1/3 of t interests in minerals but conveyed land to grantee by general warranty deed. Grantee unable to sell the minerals to a company (they were unaware of limitation before this). Grantee sued for covenant of quiet enjoyment [could not sue for breach of present covenants because SOL had run]. Court said QE is breached only when grantee evicted or disturbed in possession. Mere existence of superior title does not constitute breach, if grantee not disturbed in some way. The holder of the interest must actually claim or threaten to use minerals. 
5. Estoppel by Deed
Where there is a BFP, even if G did not intend delivery, he is estopped from denying the delivery.
6. Conditional Delivery to Grantee
a. Deed not effective until it has been delivered by grantor. The words and conduct of grantor must show an intent to make the deed operative and to pass an interest immediately. 
1. Can be delivered directly from grantor to grantee
2. Can be delivered from grantor to escrow agent who delivers to grantee upon condition. In that case, effective date of transaction is the first one- relation back doctrine
b. Sweeney v. Sweeney
Plaintiff is widow. Maurice Sweeney deeded farm to brother John and deed was recorded. John deeded back to Maurice, but that deed was not recorded and was destroyed. Second deed was made to protect Maurice if John died first. Maurice died first. Court finds that you can’t have oral conditions for the delivery of a written instrument and deed therefore was delivered and property was deeded back to Maurice regardless of oral condition. Maurice’s intent was to keep land from his estranged wife (would need for the second deed not to have been delivered, i.e. allow the oral condition)  and to get the property back if John died first (would need for the second deed to have been delivered.) Can’t have it both ways.

F. The Recording System 	(Whenever First in time, first in right rule comes, check for recording!!!)
1. Four Step Analysis: O conveys interest to A and then to B
a. Is the first in time interest one that is required to be recorded under the applicable act?
1. Yes- Go to b
2. No- Common Law is unaltered. A prevails.
b. Is the first in time’s interest promptly recorded?
1. Yes: A prevails
2. No: Go to c
c. Did second in time acquire his interest by purchase (rather than as gift)?
(Recordings acts only protect second in time purchasers)
1. Yes: Go to d
2. No: Common Law unaltered. A prevails.
d. Has second in time done things necessary to beat first in time under the Act.
This is determined by examining what kind of act it is.
1. Yes: B prevails.
2. No: Common Law unaltered. A prevails.
2. Types of Acts
a. RACE RECORDING ACT
1. Person who recorded first wins. 
2. Does not matter who purchased first or whether second in time knew about first purchase
3. Sample language: “If two or more instruments are presented for recording concerning the same land, they shall take effect in the order of presentation for recording” OR “Every conveyance of real estate within the state, which shall not be recorded as provided in this section, shall be void as against any subsequent purchaser from the same grantor, whose conveyance shall be first duly recorded.”
b. NOTICE RECORDING ACT
1. Subsequent purchaser wins if no actual or constructive notice
i. Actual notice: checked the record & learned of conveyance
ii. Constructive notice: didn’t check the record, but should have, & if he did would have learned of prior conveyance
iii. Actual non-record notice: reads newspaper & finds out about conveyance
iv. Constructive non-record notice: didn’t walk past property, but if he had, he would have seen sign stating A’s ownership
· Inquiry notice: no reason to know property has already been purchased, but walk by and see a sign saying “newly purchased” etc.  A reasonable person would have asked questions to the possessor.
· whether B looks or not, B is on inquiry notice of whatever routine inspection of Blackacre would reveal.  All buyers have duty to inspect real estate before deed transferred.  If A is in possession at or before the time B takes, then B should be in inquiry notice 
2. B wins if bona fide purchaser even if A records AFTER B purchases.
3. B cannot really be a BFP if A records BEFORE B purchases.
4. Sample language: Every conveyance of real estate within the state, which shall not be recorded as provided in this section, shall be void against any subsequent purchaser in good faith from the same grantor. 
c. RACE NOTICE RECORDING ACT (most common)
1. B wins if both without notice AND is first to record.
2. Sample Language:  Every conveyance of real estate within the state, which shall not be recorded as provided in this chapter, shall be void as against any subsequent purchaser in good faith from the same grantor, whose conveyance shall be first duly recorded.
d. BROAD AND NARROW COVERAGE STATUTES.
1. Some statutes cover all interests, some are specific to the kind of estate or interest.


3. Chain of Titles and Title Search Methodology
1. Test: Did B time act reasonably in going ahead with closing in light of what he should have known if standard title search had been correctly performed prior to closing?
i. Yes: usually, second in time will be given priority
ii. No: usually, first in time will be given priority.
2. Elements of the title search:
i. Breaks in title going up.
ii. Side chains in descending title.
3. Deeds that are recorded but cannot be found in a title search are considered non recorded.
4. Make sure title search is performed for the same land.
5. You must go back as far as state law requires you to.
6. Method of recording:
i.  Grantor-Grantee Index – Conveyance filed chronologically. Record is kept in two books (Grantors and Grantees), listed alphabetically for each year. Must trace title backwards. First find year of the conveyance, look up grantee’s name, determine name of grantor, then look for his name as a grantee, determine who his grantor was, repeat process until reaching the initial conveyance of the land.
ii. Tract Index – Each plot of land is given a tract, block, and lot #. Recorded documents are filed in chronological order under each tract, block, and lot number. Look up the tract, block, and lot number and there will be a list of all documents pertaining to that particular lot.

Board of Education v. Hughes
5-17-06 Hoerger execute and acknowledge a deed  w/ grantee left blank for $25, and mail it to D. D fills in name just prior to recording.
4-27-09 Durea and Wilson pay Heorger $25 for a quitclaim deed to the same lot.
11-19-09 D and W (real estate dealers) execute and deliver warranty deed to PL
1-27-10 P records; 12-16-10 D records
12-21-10 D &W record the quitclaim to them
Court:
·  When D recorded, he could not have found P’s title in the chain because Durea had not recorded. Therefore, even though P’s title was recorded, in the absence of the predecessor recording, it is treated as unrecorded.
· A deed that does not name a grantee is a nullity, and wholly inoperative as a conveyance, until the name of the grantee is legally inserted.  Grantees should insert names and record immediately.
· Shelter doctrine: If D & W could beat D, then P would beat D too even if P was not a BFP.


V. Landlord and Tenant

A. Leasehold Estates and Creation of Leaseholds

I. Types of Tenancies
1. Estate of years : 
a. fixed period with beginning and end dates; can be less than a year
b. No notice of vacating needed
2. Periodic Tenancy: 
a. period to period (e.g. month to month) until notice of termination given. 
b. Otherwise, self renewing.
3. Tenancy at will: 
a. No stated duration, continues until landlord or tenant desires an end.
b. Otherwise ends at death of either party
c. Garner v. Gerrish: "Gerrish has the privilege of termination this agreement at a date of his own choice". D took possession. Donovan died. P, executor of Donovan's estate, orders D to quit the premises. D refused. Issue was, under NY property law, does a lease which grants the tenant the right to terminate the agreement at a date of his choice create a determinable life tenancy on behalf of the tenant or does it merely establish a tenancy at will? Court claimed that it was a determinable life tenancy on behalf of the tenant. 
Here, it can be argued that it is a determinable life tenancy or life estate. If it is the former, then implied obligations to repair and maintain follow whereas if life estate, only waste doctrine attaches.
4. Tenancy at Sufferance: 
a. Tenant remains after end of tenancy. 
b. Holdover as trespasser: 
1. LL need not give notice and can oust T
2. Crechale & Polles, Inc. v. Smith –Once LL elects to treat a tenant as a trespasser and refuses to extend the lease on a month-to-month basis, but fails to pursue his remedy of ejecting the tenant, and accepts monthly checks for rent due, he in effect agrees to an extension of the lease on a month-to-month basis. Once he chooses to treat tenant as a trespasser, cannot change to treating him as a holdover tenant for a different period.
c. Holdover as renewing lease. Most jurisdictions treat this as a periodic tenancy. [Some jurisd say intervals at which rent was due makes up the period, or which rent was reserved – usually one year broken up into monthly installments. Others look at original lease]
LL arguments:
i. By staying put, T accepted an explicit or implicit offer to remain another term
ii. T was unjustly enriched and should therefore be bound to lease
iii. Policy reasons- T must be given incentives to vacate.
II. Statute of Frauds
a. Leases subject the same S o F as deeds.
b. Short term lease exception: if less than one year; or for one year or less- most jurisd.
However, if signed few days earlier than the year, then exception does not apply.
c. If there is an oral agreement for a lease for more than one year and T moves in (part performance), SoF exception kicks in. Many jurisdictions usually read the agreement as a period tenancy (period for which the rent was supposed to be paid or reserved or for one year)
III. Assignments and Subleases
a. Assignment: T2 and T1 both liable to L and T2 liable to T1
b. Sublease: T2 liable to T1. T1 liable to L. 
c. Privity of estate: determined by who you made promise to and who liable on the covenants on the lease. In Assignment, both T2 liable to L and vice versa. 
d. Privity of contract: P and D have agreed to do certain things and not. Independent of Privity of E. 


	
	Assignment by L	
	Assignment by T to A
	Sublease by T to S

	Consent
	T’s consent not needed
	L’s consent might be required by lease
	L’s consent may be required by lease

	P of E
	L2 and T are in privity
	A and L are in privity
	S and L are not in privity. L and T remain in privity.

	P of C
	L2 and T are not in priv. L and T remain in priv.
	A and L are not in privity. T and L are in privity.
	S and L are not in privity. T and L remain in privity.

	Liability for covenants on lease
	L2 liable to T because of P of E. L remains liable because of P of C.
	A is liable because of P of E. T remains liable to L because of P of C.
	S not liable to L. T remains liable.


Therefore, the only way to get T off the hook is an assignment to T2 accompanied by novation- an agreement by L that expressly substitutes T2 for T1 as the person responsible for perf of obligations of T under original lease.
e. Determining sublease or assignment:
i. Effect of reversion:
1. CL- Sublease if reversion retained.
ii. Right of entry retained:
e.g. you can stay here for the remaining term but if you do not pay rent, I will reenter.
1. CL- If right of entry retained by not reversion, then assignment.
2. Modern Law- this is a sublease.
iii. Modern interpretation: look at the intention of the parties.
1. Was the intention to create a sublease or an assignment?
2. Schwartz- was the intention to have T2 liable to L?

Duty to pay rent: Assignee only pays rent for the time he is holding, not for other time.
 
B. Landlord’s Remedy against defaulting tenant

Common Law
a. Self-help repossession (force allowed too)
b. Filing an ejectment action
Modern
a. Summary eviction statute
i. Quicken procedure by accelerating the procedure time and limiting defenses.
ii. Limits the L’s right to use self help repossession. Most disallow forcible self-help
· Some statutes allow use of reasonable force
· Some statutes bar all self-help Berg v. Wiley
Enforced Modern view that the only lawful means to dispossess a tenant who has not abandoned not voluntarily surrendered but who claims possession adversely to a landlord’s claim of breach of a written lease is by resort to judicial process. Even under CL, Trial Ct found that picking a lock and attempting to lock tenant out could cause violence and was not peaceful.
b. Housing is not a fundamental right, so no compelling state interest needs to be shown.
c. Notice must be given. 
d. Does not allow eviction as a form of retaliation. 

C. Landlord’s Remedy against tenant who abandons
a. L has several options
1. Terminate lease by accepting T’s surrender (which can be explicit or implicit)
i. T only liable for rent accrued and damages, and is free from other obligations
ii. L can relet but T is not responsible for damages if relet price is lesser.
2. Refuse T’s Surrender, let premises lie idle and then sue tenant for rent
i. Majority view- Follows CL, L was not obliged to mitigate.
ii. Minority View- LL's do have an obligation to make a reasonable effort to mitigate damages when a tenant abandons. Sommer v. Kridel. [D entered into 2 yr lease with P, never took possession and bailed out couple of days into the lease by letter to P, who did not respond.  Third party was ready to take possession of and lease that same apt., but P refused. P did not show apt. to anyone from 5-1-72 until 8-1-73, and took in a new T 9-1-73. P brought this suit 8-72, prior to re-letting. Court held that lease is more like K and so duty to mitigate follows.]
3. Refuse T’s surrender, retake possession and attempt to relet the premises.
i. Viewed as reletting on behalf of T.
ii. Any rental revenue that L derives will reduce the old T’s obligation to L.
4. ACCELERATION CLAUSE: if not specifically put in lease, then L can only sue for rent as it becomes due. 

D. Rights and Remedies about Conditions of Premises
1. Under CL, L could not terminate lease if T did not pay rent. L could only sue for damages under the DOIC and under conveyance model (delivery of horse). [Brown’s Admrs v. Bragg]. 
a. CL exceptions to DOIC:
1. L’s reservation of right to terminate (Pro L)
2. Statutory recognition of L’s right to terminate lease (Pro L)
3. Breach of Convenant of quiet enjoyment/ Constructive Eviction (Pro T)
2. CL also did not allow T to claim constructive eviction and stop paying rent if L did not keep premises the way promised. [Stewart v. Childs] T could only sue for damages.

3. Landlord’s Duty Not to Interfere with Tenant’s Quiet Enjoyment
a. Fixed the costly solution afforded by DOIC. Under this, T could refuse to pay rent.
b. A tenant has the right to “quietly enjoy” the premises, this means the landlord cannot interfere with the use and enjoyment of the premises. Implied in every lease (even at common law). Breach of this covenant absolves tenant from his responsibility to pay rent. Breached by either actual or constructive eviction. 
c. Actual Eviction: If tenant physically evicted from entire leased premises, either by L or someone with paramount title.
d.  Constructive Eviction: L takes action that is intended to drive T out, or has the reasonably foreseeable effect of driving T out. 
1. Must be intentional and the fault of L
2. Cause substantial interference with tenant’s enjoyment (must be permanent)
i. EXCEPTION: Act or omission by the L which renders the premises substantially unsuitable for the purpose for which they are leased, or which seriously interferes with the beneficial enjoyment of the premises, is a breach of the covenant of quiet enjoyment and constitutes a constructive eviction of the tenant. Must be permanent, but reoccurring and substantial flooding after rainstorms meets the conditions of permanent for a constructive eviction.[Reste Realty Corp v. Cooper]
3. T must vacate premises
i. EXCEPTION: Charles Burt v. Seven Grand allowed tenant to stay in possession and bring an equitable action for a declaratory judgment that L’s actions constituted CE. This solves the T’s dilemma- MINORITY RULE.
ii. T can still sue for damages after vacation.
4. Within a reasonable time after L’s actions
i. Many states also say that T must give L rxable opp. to fix.
e. Constructive Eviction and Inaction:
1. There must be an independent duty.
i. This can come from lease/ statute/ common law
2. The duty must be “assimilated to quiet enjoyment.”




4. Warranty of Habitability:
a. CL had no implied warranty of habitability
1. EXCEPTIONS:
i. L warranted against undisclosed latent defects (such as rats at night)
ii. Short term leases of furnished premises
2. Duty to maintain and repair was placed on the tenant.
b. Modern
1. Residential property has warranty of habitability.
2. Commercial property has warranty of fitness for intended use.
i. No implied warranties in commercial property
3. Covers both duty to deliver habitable property and to maintain
c. L must have notice and reasonable time to repair.
d. Standards to determine breach:
1. Housing code standards
2. Impact on health or safety
3. Did L have reasonable opportunity to make repairs?
e. Remedies – Damages, rescission, specific performance, injunction, Termination of lease, rent abatement. Repair and deduct is also allowed where tenant makes repairs. [Req: Notice to L and rxable time must be given, must be in your own unit, most courts impose a $$ limit]
f. Calculation of damages:
Reduce rent by one of the following:
1. Rental Rate as is – FMV as is (favorable to L)
2. FMV as warranted – FMV as is (favorable to T)
3. (FMV as is/ FMV as warranted) * Rental Rate (favorable to T but not as much as 2)
g. Hilder v. St Peter: Hilder rented an apartment from St. Peter. Number of problems with apartment, from broken windows to broken locks to broken toilets. St. Peter repeatedly promised to fix the problems but failed to take action. After 14 months, Hilder moved out and sued St. Peter for breach of warranty of habitability. The Vt S Ct found that any substantial violation of an applicable housing code shall constitute prima facie  evidence of a breach of the warranty of habitability. Additionally, these were “essential facilities.”  Court basically said that T could terminate without abandoning. Also awarded compensatory damages.
h. The Chicago Ordinance – codifying implied warranty of habitability, established new landlord responsibilities, and tenant rights. Stated purpose of law to promote public health, safety, welfare and quality of housing in Chicago. Posner says it will have opposite effect- will drive the price to L higher so less housing will be offered, marginal Ts will find it harder to persuade Ls to rent to them. Real rationale is to transfer wealth from L to T- class litigation and eco protectionism. Not in  interest of poor people, principle beneficiaries will be middle-class. When supply falls, newer and poorer tenants will suffer. Policy debate.
5. Illegality Doctrine:
a. If premises are substandard or against housing code at time of lease, lease is illegal
b. Not applicable to commercial property because housing code does nt apply
c. If premises are in state of repair when T moved in, then not illegal.
VI. 
Land Use Controls and Their Limits

A. Common Law Land Use Controls: The Law of Nuisance

1. Elements of nuisance:
a. Substantial and unreasonable interference
1. Reasonableness also measured based on their activity in the region
2. Substantial if it interferes with P’s use and enjoyment of land
b. Nuisance arises from an affirmative action by D
2. Restatement  balancing test for unreasonableness
whether gravity of harm > utility of D’s conduct
	Plaintiff
	Defendant

	· Extent and character of harm to P
· Social value of P’s use
· Suitability of P’s use to particular location
· Burden on P of avoiding the harm
	· Social value of D’s activity
· Suitability of D’s use to location
· Burden on D of avoiding the harm


+ chronological priority, technological feasibility of avoiding harm

3. Nuisance per se (nuisance at all times) v. nuisance in fact (in the facts of this case)
4. Intentional v. Unintentional
a. Intentional if purpose of causing harm or knows or is substantially certain it will result
Morgan: HPO intentionally and unreasonably caused noxious gas to escape onto P’s land to such a degree to impair in a substantial manner P’s use and enjoyment of the land. Sufficient to grant an injunction.
b. Unintentional acts can also be nuisance if R/N/involves abnormally dangerous activities.
5. Nuisance v. Trespass: It could be argued that atoms of the gas are invading trespass.
6. Remedies:
a. Injunctive Relief
Estancias Dallas Corp. v. Shultz- D operated A/C unit on the property next the the plaintiff's residence. Schultz complained that the noise emanating from the air conditioner constituted a nuisance. Estancias unsuccessfully argued that the Trial Ct had not applied a balancing test.  Court held that an injunction will only be denied (and nuisance permitted to exist) if the necessity of third parties compels an injured party to seek relief in the form of damages.  Considerations: (1) Schultzes were there first (2) Estancias should have known this would create nuisance (3)  there is no public detriment (no housing shortage in Houston) so no necessity of others compelling Schultzes to seek relief in damages
b. Money damages
Boomer v. Atlantic: P neighbors of cement plant, homes were there prior to plant. Cost $45M to build plant. P sought injunctive relief for excessive dust and vibration. Total damage to Ps’ property small compared to value of D’s operation. Determined w/ current technology not feasible to stop excessive dust without shutting down plant. Court granted only monetary damages.  Held, courts can grant payment of damages in order to compensate complaining party for impairment of property rights caused by nuisance where cost of damages is smaller than cost of removing the nuisance; only have a presumption for injunction when it is a public nuisance, not private.  Δ is essentially purchasing a servitude on neighbor’s land.  Dissent, damages should not be allowed in place of an injunction where substantial property rights have been impaired; this allows Δ to continue nuisance for a court-determined fee. Considerations: property taxes, suitability to location, public benefit.

7. Economic Analysis:
a. COASE THEOREM- focuses on efficiency lowest cost and highest social benefit. 
1. Situation A: P’s loss > D’s gain  D must relocate
i. If D is found liable, then D need not be compensated for moving (Preferred)
ii. If D not found liable, P may still want to pay D to move (very high cost- not pref)
2. Situation B: D’s gain> P’s loss P must relocate
i. If D found liable, P moves with compensation.
ii. If D not found liable, P moves without compensation (preferred)
Catch: Transaction costs are likely to be high, holdout costs also.
b. RABIN- Focuses on fairness fault with the one who initiated conflict (second in time)
1. D at fault - D must cease operations unless D compensates P
i. If more efficient for D to move, D will move without compensation
ii. If more efficient for P to move, P will move with compensation
2. P at fault- D must cease operations only if P pays D 
i. If more efficient for D to move, then D moves with compensation
ii. If more efficient for P to move, then P moves without compensation
Spur Industries v. Del Webb Development : Δ owned cattle feed lot and πs residential development grew to the area; π sued for injunction of nuisance. Held that a party that “comes to the nuisance” usually cannot get an injunction against any prior use, on the theory that they know of the nuisance and accept the area as it is. However, in this case the nuisance is injurious to the public health and an injunction is appropriate. Because Del Webb brought people to the nuisance, to the foreseeable detriment of Spur, Del Webb must indemnify Spur for reasonable expenses of moving/ shutting down. Looks more like Rabin’s Approach. Consideration: developer

B. Common Law Land Use Controls: Easements
Think of this when B does something on A’s property when A still possesses that property.

1. Types of Easements:
a. Affirmative easement or Negative Easement
1. Affirmative Easement
i. B has right to go onto A’s land and do something affirmative
2. Negative easement
i. B can prevent A from doing something on A’s land. 
b. Easements appurtenant or in Gross
1. Easement appurtenant
i. Easement whose benefit is tied to a particular land. E.g. B lies land behind A’s. A gives B right to cross A’s land to reach main road. A’s property is the servient estate and B’s is the dominant estate. DEFAULT IF AMBIGUOUS LANG.
2. Easement in Gross
i. B does not benefit in the enjoyment of his land but has the right to use A’s servient land. This easement is assigned to the parties. E.g. A gives B right to put up sign on A’s land.
2. Creation of Easements:
a. Express (written) grant: 
1. Must fulfill SoF (be signed by G)
i. If not signed by G, it is a license.
ii. EXCEPTIONS to SoF: party performance, estoppel, easements by implication and prescription, easements for less than one year. 
2. Unless expressly limited, courts can read this as transferring a Fee Simple.
3. Can be granted by itself or with some other interest. Usually transferred by deed.
b. Express (written) reservation:
1. Grantor RESERVES the easement when she sells to B.
2. CL: grant to B and then B regrants to G.
3. Must fulfill SoF. (English courts require both G and B to sign; American cts only G)
4. If ambiguous, constructional preference is in favor of B.
5. Reservation in favor of third party:
i. CL rule: No reservation allowed in favor of third party (MAJORITY)
· Solution: O conveys property to church; church grants reserving easement
ii. Willard v. First  Church of Christ: Sold land provided church could use lot for parking, easement runs w/ land so long as property for whose benefit easement runs is used for church purposes. Court rejects CL, produces inequitable result because original grantee presumably paid reduced price for titl. Court’s primary objective is to construe conveyances to give effect to intent of the grantor. P claims reliance but  Court set high bar to showing reliance and says none shown
iii. Covenant, unlike easement can be created to benefit third party.
c. Express (written) exception:
1. CL: G does not grant property to B; G excepts property from deed.
2. Difference: there must be a “pre-existing quasi easement”
i. Easement is in place even before property sold/split.
d. Easements by Estoppel:
1. Generally easements by estoppel are created originally through an oral license by G.  Then licensee puts substantial improvements on the land.  If this happens the grantor is estopped from revoking the license if there is justifiable reliance and permission.
Holbrook v. Taylor – An easement may be established by express agreement, implication, prescription, or estoppel. [To establish an easement by prescription, must show he has openly, peaceably, continuously, and under claim of adverse right to the owner of the soil, and with his knowledge and acquiescence, used a way over the land. Here, P failed to show use of road was adverse, continuous, or uninterrupted.] P may acquire a license to use a roadway when, with the knowledge of licensor, he spent money in improving the way (or for other purposes connected with its use) on further strength of the license. D acquiesced to P’s use of the road. P built a $25,000 house using the road to reach the property. Court found easement by estoppel.
e. Easement by Prescription:
If there is no AP, then you should see if this exists; raise as defense when trespass claim.
1. Easement acquired by adverse use for a requisite period. (SOL)
2. Requires qualitative elements similar to those of AP.
i. Actual, exclusive, continuous: easier to show than AP
ii. Hostile: harder to show because presumption is that G gave permission.
iii. Open and Notorious: Harder b/c must show owner actually knew (as opposed to should have known standard in AP). Most litigated - underground sewers, pipes. 
f. Easement by Implication: By Necessity by grant or reservation
1. Elements:
i. Dominant and servient properties were formerly one property.
ii. The two properties were subsequently split into separate ownership.
iii. Act of splitting the property is what created the need for the easement.
iv. By Grant: Dominant property has a strong need for the easement 
By reservation: Dominant property has a very  strong need for the easement.
(Courts are more reluctant to recognize reservation than grant because constructional preference is against seller)
Other v. Rosier: πs plot of land is landlocked by Δs land, although roadway (that has existed since the plots were one) connects the two; π sues for easement of necessity along the roadway.  Held, easement by implied reservation created when (1) there was unity of ownership (2) easement is a necessity and not a convenience (3) the necessity existed at the time the estates were severed.  At the time of division this roadway was a convenience and there was no easement, so no easement by necessity can be implied (and no prescription because not adverse).
g.  Easement by Implication: From prior use by grant or reservation
1. Elements:
i. Dominant and servient properties were formerly one property.
ii. Pre-existing quasi easement
· Apparent- can be shown if grantee could, by reasonable prudent inspection of the premises, discover the existence of the use (Van Sandt: Held that the sewer line could have been discovered by investigation or looking through public records. Therefore, held for easement holders.)
· Continuous
iii. Property subsequently split into separate ownerships
iv. Act of splitting property is what created need for easement
v. By grant: Signficantly more advantageous to have easement because other access is excessively expensive or inconvenient.  (Contrast this with the elements in easement by necessity)
By reservation: Very significantly more advantageous.

3. Easement and Recording Acts:
a. If Easement comes before transfer but is not recorded, do the four step analysis:
1. Was easement holder required to record the easement?
2. Did easement holder promptly record the easement?
3. Is the second in time a purchaser?
4. Did the second time in time do everything necessary to beat easement holder?
i. If easement was openly visible, you could argue that no BFP.
4. Scope of the Easement:
a. General Rule: Look at construction of language/ evidence of intention of parties, whether change rxably foreseeable, whether servient estate will be unreasonably burdened. 
1. For express easements, look at language and surrounding circumstances.
2. For implied easements, the same scope as express easements plus extent of necessity.
3. For easements by prescription: courts reluctant to increase easement
4. For subdivided tenements, usually the easement will transfer to each of, but the burden on the servient estate should not be materially increased.
5. Easement appurtenant to one parcel may not be extended by owner of dominant estate to other parcels he owns, whether adjoining/ distinct, to which easement not appurtenant.
EXCEPTION: Brown v. Voss – Owners of B acquired easement by express grant across A and right to use the easement for ingress to and egress from B, bought C and tried to use it for access to both B & C. Even though no extra burden to the servient estate, a technical misuse is a misuse nonetheless. However, denied injunctive relief b/c no increased burden/volume of travel across servient estate, waited until P spend $11K developing land,  great harm to P if injunction granted, and court limited use to single family dwelling (same as original)
6. Dominant estate owner cannot extend scope to benefit non dominant estate owner. 
7. To widen the easement, look at consent of servient owner. 
8. Commercial easements in gross can be subdivided while personal in gross can’t be.
b. Transfer of Easement
1. Appurtenant
i. Benefit transfers along w/ dominant estate- needn’t be specially mentioned.
ii. Burden also transfers along w/ servient estate- needn’t be specially mentioned.
2. Gross
i. Benefit of easement is transferable if commercial easements in gross (i.e. those that have primarily economic benefit rather than personal satisfaction. e.g. railroads rights of ways, gas pipe lines, and utility easements. Otherwise, companies would lose their rights when merged with another company).
· Personal easements in gross not transferable.
c. Termination of Easements
1. By Merger: One party owns both servient and dominant estates.
2. By Dominant Owner:
i.  Release: Express written surrender of easement by dominant party. 
ii. Non use: Mere non use does not result in termination of easement
iii. Abandonment: If owner of easement acts in such a way as to indicate an unequivocal intent to abandon the easement, easement is abandoned. E.g oral release, non use plus failure to maintain, permit blockage, establishing substitute
3. Alteration of dominant tenement.
i. Expiration: If easement is for finite time or is defeasible. (e.g Willard Church)
· Courts reluctant to read limitations into easements when there are none or just because primary motivation behind easement seems obsolete. 
· An easement cannot be used for any other purposes but FSD can be used for any other purpose as long as it is used for this purpose. IMPORTANT!!!
ii. When necessity ends, easement by necessity ends.
4. By Servient Owner:
i. Easement is terminated if the whole destroyed w/o fault of servient owner.
ii. By prescription: servient owners acts adversely to defeat easement. If the servient owner prevents usage for the length of SOL, then easement ends.
iii. Estoppel: Servient owner takes action inconsistent with continued existence of easement in reliance on statement by dominant owner.
5. Exercise of power of Eminent Domain by government. – easement owner entitled to just compensation.
d. Negative Easements:
1. Types limited
2. Cannot arise by prescription because owner has no cause of action.
i. Instead, owner resort to zoning, nuisance, covenant/equitable servitudes
3. Most important is conservation easement

Preseault v. United States: See attached sheet. Covers a variety of topics.
Holding that public recreational trail is clearly different than original purpose of RR track; burden is higher for public trail because many individuals. Something more than nonuse is needed to extinguish an easement; must be an act by the owner of the dominant easement conclusively and unequivocally manifesting either a present intent to relinquish the easement or a purpose inconsistent with its future existence must accompany nonuse. Abandoned when RR shut down and removed all the equipment. 

C. Real Covenants and Equitable Servitudes running with the Land

1. Promise to use (affirmative) or not to use (negative) land in a certain way. 
2. Real covenant is a covenant that runs with land. Gives rise to personal liability only.
a. Equitable servitude allows for injunction.
3. Analysis:
a. Does the burden run under the law rules for a damages claim?
b. Does the benefit run under the law rules for a damages claim?
c. Does the burden run under the equity rules for injunctive relief?
d. Does the benefit run under the equity rules for injunctive relief?
4. Requirement for a promise to run with the Land at Law
a. Promise must be in writing 
1. Sign of grantor required
b. Intent of the original parties that the burden/benefit run with the land
1. Intent of burden found explicitly. E.g. covenant shall bind successors, heirs and assigns
2. Intent of benefit often left unclear. Deed should state “shall inure to benefit of…”
3. When the covenant says something will run but not clear, court says burden.
4. VARIATION: common plan doctrine. If benefit give to each house, ct will infer burden
c. The burden/benefit must “touch and concern” the land.
1. Burden or benefit must affect the use of or value of the land.
2. Cts have held that promise to pay money touches and concerns land if other party’s use or enjoyment of land is enhanced.
3. Some courts hold that burden cannot run if benefit does not touch and concern the land. 
d. There must be “horizontal privity” between the original parties.
1. Relationship between original promisor and promisee.
2. Tests
i. English test: Only exists between L and T or reversioner and holder of life estate
ii. MA test: English test + one of original parties holds easement in other’s property
iii. Successive interest test: i + ii + when grantor and grantee [MOST COMMON]
Note that neighbors cannot sue unless they use strawman for iii
iv. Abolitionist position: only requires promisor promisee relationship.
e. There must be “vertical privity” between original promisor/promisee and successor
1. Successor must have same estate or closely related privity. 
2. More relaxed on benefit side. 
3. No vertical privity in AP or leases. 
f. There must have been “notice” to the successor on the burden side for burden to run
1. Applicable only if it is purchase (if gift/inheritance, burden will run)
2. Notice to successor on benefit side not required.
5. Requirements for enforcement of an equitable servitude:
a. Writing
b. Intention
c. Burden or benefit must touch and concern
d. Vertical privity (not as strict as legal requirement- more relaxed on benefit side)
e. Notice
!!!! HORIZONTAL PRIVITY NOT REQUIRED!!!!
Tulks v. Moxhay: Elms makes a promise to Tulk, Tulk sells E Garden. Moxhay buys the land. M wants to alter the garden, Tulk wants to stop M. The price paid for land w/restrictive covenant is less than w/o, inequitable if the original purchaser could turn around and sell land the next day for a greater price w/o the covenant. If a vendee purchases property with notice of a covenant restricting use, it may be enforced against him. THE CASE THAT STARTED OFF EQ. SERV.
6. Common Plans of Restriction
a. May provide evidence of intent
b. Makes it possible for burden to run against lots that lack the restrictions in their own chain
c. Earlier purchasers can enforce against subsequent purchasers from same development.
Sanborn v. McLean – McLean owns lot 86, wants to build gas station. Neighbors try to enforce residence only restriction. McLean's say not subject to restriction because not in deed or title. If the owner of two or more lots, situated in such a way as to bear relation to one another, places a restriction on use of one lot for the benefit of the lot retained, a reciprocal negative easement arises on the lot retained and runs with the land to purchasers with notice. D was on notice of inquiry because all lots were uniform in use and he should have asked why even though there is no restriction in his chain of title. Most states are going to hold you have some sort of constructive notice of covenants even if not in your deed because it is in all your neighbors’ deed (you have to check) or you should have noticed all other neighbors houses were some way.
d. Most states require an express common plan document. And would not follow Sanborn!!
7. EXCEPTION TO VERTICAL PRIVITY
Neponsnit Property Owners Assn. v. Emigrant Savings Bank – Dreyer promised NRC to pay fee (maintenance of public lands) when purchasing land (comes with easement on public land, parks, etc.). All houses in the development made this promise. Bank successor to Dreyer. Bank isn't going to use the easements, doesn't want to have to continue to pay fees. NPOA assigned management of fees by NRC. A covenant touches and concerns the land when it substantially affects the legal rights of the parties to the covenant. Because payment of the maintenance fee is essential to enjoyment of the property, covenant touches the land and is binding on subsequent purchasers. NPOA didn't get anything from NRC. Not in vertical privity, don't own a piece of the original property, no land from which the benefit can come. Court says shouldn't focus on form, NPOA is corporation set up to look out for benefits of all other property owners, benefit runs.

8. Termination of Covenants
a. Merger: Person buys both benefitted and burdened land.
b. Equitable defenses to enforcement:	
1. Estoppel: benefitted party acted in a way that a reasonable person would think that the covenant was abandoned. In group housings, this is only when violations are general.
2. Change in conditions 
Rick v. West – D last L/O on original 62 acres and will not sell her home and land for P's sale of land.  P is subsequent grantee of FS in a large, trying to sell (including D's property) to  hospital.  P wants to get D off the land as it is no longer bound by covenant. Ct held D relied upon restriction to residential and has right to continue to do so. (Equitable estoppel) Restrictive covenants enforced by preventative remedies (injunction) while violation is still in prospect, unless attitude of complaining owner in standing on his covenant is unconscionable/ oppressive. No basis for awarding pecuniary damages when the restriction is not outmoded and when it affords benefit to person seeking enforcement. (no damages instead of enforcement)


3. Does not fulfill original purpose: 
Western Land Co. v. Truskolaski – 
· As long as original purpose of covenant can still be accomplished and substantial benefit will inure to the restricted area by their enforcement, covenants will stand even though the property has a greater value if used for commercial purposes. 
· A zoning ordinance cannot override privately placed restrictions. 
· In order for community violations to constitute an abandonment of the covenant, they must be so general as to frustrate original purpose of the agreement. (building houses on smaller lots and running a business out of one house are too distant and sporadic to constitute general consent by the property owners to abandon the restrictive covenants.)

9. Common Interest Communities:
Nahrestedt v. Lakeside Village Condominium Association: Nahrstedt bought a condo in Lakeside Village. It clearly stated in the homeowners agreement (aka the declaration) that there was a restriction against keeping pets. Nahrstedt sued to enjoin the homeowners' restriction under the argument that it did not interfere with other homeowner’s right to quiet enjoyment. Held, courts are required to enforce "covenants, conditions, and restrictions" (CC&Rs) contained in the declaration unless they are unreasonable. The Court held that unreasonable meant, "wholly arbitrary, violate in fundamental public policy, or impose burdens on the use of land that outweighs any benefit." In addition, reasonable means reasonable to the entire condominium association, not necessarily reasonable to an individual owner.  Courts have generally found that rules created by managing boards AFTER people move into a community should be held to a higher standard of "reasonableness."
Hypo: What if Nahrstedt had been living there, and the managing board changed the rules? Nahrstedt might be able to argue reliance. Conversely, it might be argued that Nahrstedt knew that joining a common interest community could result in new rules being created, so she had no reason to assume that there'd never be a no pets rule.

10. Judicial enforcement of discriminatory private agreements
a. A covenant prohibiting the use of property by particular race not enforceable.
b. Shelley v. Kraemer: Although the covenants would not be violative of equal protection if they were solely private in nature, here there is more. These are cases in which the purposes of the agreements were secured only by judicial enforcement by state courts of the restrictive terms of the agreements. State action refers to all exertions of state power.  
c. Private discrimination in housing is now prohibited by Title VIII of the Civil Rights Act of 1968, as well as by statutes in most States and by ordinances in many municipalities as well.

D. Legislative/Administrative Land Use Controls: The Law of Zoning

· What is usually zoned? Size, Height, Setbacks, Use and Density.
· Comprehensive zoning laws regulate land use throughout the city
· Variance: Excuse given to the L/O from some provision of the zoning ordinance if compliance with the ordinance will cause unnecessary hardship.
· L/O appeal to the Board of Appeals.
· If unsatisfied, they can still seek judicial review. 
· Cumulative Zoning Ordinances
· Different zones or districts are ranked in a hierarchy. Residential Districts are higher districts. Multifamily and business districts are lower districts. Uses allowed in a higher zone will be allowed in the lower zone but uses in the lower zone will not be allowed in the higher zone.
· Zoning by districts is often called “Euclidean Zoning”
· “General Purposes” for zoning: to protect the public health, safety, morals, general welfare.  Note that aesthetics not part of this. Fiscal zoning allowed (to maximize property taxes)

Euclid v. Ambler
Cumulative zoning case. An ordinance under review, as well as all similar laws and regulations, must find their justification in some aspect of the police power, asserted for the public welfare.
Government’s possible arguments:
1. There is a legitimate state interest of public welfare, given the circumstances and the situation.
2. Is the zoning unconstitutional on its face or as applied?
a. On its face: Use rational basis test. Euclid does not consider constitutional challenges if there is no “as applied” basis. 
b. As Applied: Focus on appellant’s rights? Is there an infringement on those rights?
There must be a substantial relationship to a legitimate state interest.
Valid Private Party Arguments:
1. There is no legitimate state interest
2. Equal Protection violation- a specific owner in the zoning district is being treated differently
Invalid Private Party Arguments:
1. Some innocent industries that do not cause any problems are being affected- Euclid court says that is OK. 
3. There has been an impressible and unnatural obstacle put to development by the zoning ordinance- Euclid Court says that the elected officials of Euclid made this decision and not stopping development but just that the development has been diverted.

Stoyanoff v. Berkeley
Case of zoning based on aesthetics. Example of a case where there was zoning imposed although no nuisance. The only argument was that the house in question lowered property values. Most states now permit aesthetic zoning, whether expressly or by subsuming it within other zoning purposes (property values in this case).
Government’s Possible Arguments
· General welfare includes protecting property values
Valid Private Party arguments
· The ordinance is in excess of powers granted to the Board by the enabling act
· Unreasonable and arbitrary exercise of police power
Invalid Private Party arguments
· The delegation of power from city to the Architectural Board to determine aesthetics is unconstitutional.
Criticism of aesthetic zoning
· Aesthetic zoning is subjective and reflect the tyranny of the majority view

How can private actors secure relief from zoning restrictions:
1. Appeals: Appeal to the Board of Zoning Adjustment
2. Variance: BZA may grant relief on hardship grounds on case by case basis
3. Special Use Permit: Ordinance may expressly provide for case by case authorizations of certain uses. 

Private Actor Argument:
Challenge to the reasonableness of the means employed in zoning may be grounded on federal or state constitutions and/or state enabling act.
A. Based on Federal Law
i. The regulation violates due process--greatly limited by Euclid--must show impermissible purpose or unreasonable means. [This is a hard showing under Euclid. ]
ii. Violates Equal Protection--must show irrationality or suspect classification. The law is very difficult for P to succeed. Village of Arlington Heights made it clear that the P must show not only that the zoning had another reason but that there was racial classification. Most cases are like the Mt. Laurel case where the municipality claims fiscal motivation. 
iii. statutory--fair housing--must show discrimination on prohibited ground
iv. uncompensated taking--this is the main area of action and the heir to Nectow. Law of takings kick in when P’s property value diminished and P cannot make money out of property.  
B. Based on State Law:
i. claim that zoning exceeds scope of the police power--based on state constitution--issues are same as on DP claims (improper purpose or unreasonable means)
ii. ultra vires under the state enabling act--unauthorized purpose (see, e.g., Stoyanoff) or unreasonable means 
iii. violates procedures required by the enabling act. e.g. failure to hold required hearings 
iv. not in accord with a comprehensive plan-- special kind of ultra vires claim--state law requires only a rational planning process; does not usually require conformity to a master plan
v. general public interest requirement--another kind of ultra vires claim used to challenge local parochialism in zoning and to impose a statewide conception of public interest--used to challenge exclusionary zoning in states such as New Jersey

C. Exclusionary Zoning
Zoning based on race, color, religion, national origin—unconstitutional
-  Aggrieved person must prove, however, that city acted with a discriminatory intent /purpose 
- Discriminatory impact does not suffice
-  Fiscal zoning – not looked into in federal courts- see Mount Laurel Case
-  Socio Economic exclusion not suspect
Southern Burlington County NAACP v. Township of Mount Laurel
Unique New Jersey State Court case that struck down law based on fiscal zoning.
· Unique view that public welfare must be viewed from a statewide perspective.
This case strikes down what would be a permissible local interest regulation because it encroaches on the rights of people outside the municipality (frame of reference changes!)
· No municipality may exclude or limit categories of housing solely for fiscal reasons. 
· Each community must meet a fair share of the region’s need unless peculiar circumstances are proven that should exempt it from this requirement
· Every developing municipality must, by its land use regulations, presumptively make possible an appropriate variety and choice of housing. 
· Obligated to afford the opportunity for adequate low/moderate income housing (at least their fair share of the regional need), if not a facial showing of violation of substantive due process or equal protection has been made and the burden shifts to the municipality to show a valid basis for its land use restriction.
· Mt Laurel II created a builder’s remedy that allowed builders to build in defiance of local zoning where a town had not fulfilled its Mt. Laurel obligations.


VII. TAKINGS AND PUBLIC USE

A. Eminent Domain and Public Use Regulation

Eminent domain is the power to force private actors to transfer property to the government. 
"Nor shall private property be taken for public use, without just compensation."
Just compensation
·  reasonable/adequate compensation.

Determining Public Use: Kelo v. City of New London
To satisfy “public use” requirement, property need not be put to use for the general public, but must serve a public purpose defined broadly with deference to legislative judgment. It is the taking’s purpose, not its mechanics, that matters in determining public use. Look at the whole plan, not on a piecemeal basis, when determining public purpose. 
· Promoting economic development is a traditional and long accepted function of government. 
· State may place further restrictions on its exercise of the takings power.
· Kelo substitutes “Use” with “benefit”
Possible private actor arguments:
· There is no public benefit.
· Unlike Midkiff and Berman, the property in question is not bad (the Kelo court says does not matter because it will not second guess legislature- Federalism argument)

B. Physical Occupation Takings and Regulatory Takings

Issue: Does the Government’s actions translate to “taking” (should just compensation be paid)?
Constitutional:
· Fifth Amendment applies to Federal
· Fourteenth Amendment also applies to states

Per Se Takings:

1. Permanent physical takings: Most physical invasions and occupations constitute per se takings. Loretto v. Teleprompter Manhattan CATV Corp.: This is the case where the government forced private parties to allow cable companies to install cable wiring on their properties although the party might even be said to be receiving a benefit (there is reciprocity of advantage).A permanent physical occupation authorized by government is a taking without regard to the public interests that it may serve, the economic impact or government’s motivation. Constitutional protection for rights of private property cannot be made to depend on the size of the area permanently occupied (the size and extent of occupation important for compensation issues, not taking question). 
a. Private Actor Arguments: Denies owner right to occupy and right to exclude
b. Character of Government’s action is something like Pennsylvania coal: making an adjustment of property rights between various private parties. 
c. Government Arguments:
1. Average reciprocity of advantage [Although there is a cost to you, there is also benefit]
2. Will argue for a categorical non taking if there is no real economic deprivation. 
3. This is not a permanent occupation. If something less than permanent physical occupation, analyze under multifactor Penn Central balancing test.
d. IT IS DIFFERENT THAT THE LAW IS CONSTITUTIONAL V. IS THERE TAKING? Here, the law is constitutional because it serves legitimate public purposes.

Inverse Condemnation cases - owner may bring claim against govt. asserting right to be paid just compensation.  



2. Complete Economic Wipeout: 
a. Lucas v. South Carolina Coastal Council – Regulations that deny the property owner all economically viable use of his land constitute a per se taking. It is the practical and economic equivalent of physically appropriating and eliminating all beneficial use of the land. Any limitation so severe cannot newly be legislated or decreed without compensation, but must inhere in the title itself, in the State’s common law of property already placed on land owners
b. Limitation: should not be arbitrary, should operate equally on all who come w/in its terms.
c. EXCEPTION: Nuisance. When there is a harmful or noxious use, such that it could be considered a nuisance and it is within the State’s police power to regulate, there is no taking even if there is an economic deprivation. 
1. Hadacheck v. Sebastian: Upholding a zoning ordinance prohibiting the continuation of a brickyard in a residential area although the owner of the brickyard would lose his investment and the expansion was recent; he got there before the expansion and the ordinance. The brickyard was not a nuisance per se but it was within the state’s power to regulate. Court looked at the brickyard as a harmful or noxious use which, like a nuisance, could be abated.

3. Regulatory Takings:
a. Lucas applies. Taking if complete economic wipeout subject to nuisance exception.
1. Palazzolo v. Rhode Island: Holding a L is not barred from challenging land use regulations that were adopted prior to the time he acquired property. A regulation that otherwise would be unconstitutional absent compensation is not transformed into a background principle of the State’s law by mere virtue of the passage of title, must turn on Penn Central factors. A state may not evade a compensation duty by leaving a landowner with a token interest, the $200,000 value is sufficient to avoid a Lucas claim... 
2. Limited Time: Tahoe-Sierra – A regulation that destroys all economic value of a parcel of land but for a LIMITED TIME, is not necessarily a categorical taking under Lucas. Failed to appeal on Penn Central test deficiency. Temporary nature of a land-use restriction does not necessarily mean there has not been a taking, the duration of the restriction is just one factor to be considered in a regulatory takings case. Referred to Penn Central multifactor test.
b. Diminution in value Multifactor Balancing test: 
Pennsylvania Coal v. Mahon:  Struck down a Pennsylvania statute forbidding coal mining that caused the subsidence of any house in the area.  In this case, Mahon bought the surface rights to a land and built a house on it, while the coal company reserved the right to remove the coal beneath. Mahon relied on this statute. Coal company claimed that the statute took away the Coal company’s rights. Court said that when the extent of the taking reaches a certain point, there must be an exercise of eminent domain and compensation.
Factors to consider in the MULTIFACTOR BALANCING TEST
1. Character of the government action
a. Public purpose [Is it so great that it overrides the private interest?]
2. Does regulation deprive owner of a reasonable return on investment? (Quantitative)
a. Is there a risk that the owner assumed?
b. Is there an economic impact?
3. Degree of “singling out [Is it being equally applied to all?]
4. Average reciprocity of advantage [is there an implicit compensation?]
a. Consider whether the party that is losing is only losing or is also benefiting when neighbors suffer a similar loss.
5. Degree of qualitative restriction of use?
a. How much use can the owner put the land to?


c. Distinct Investment backed expectations: Penn Central Transportation Co. v. City of New York: Upheld a regulation that forbid the railway stations from adding more storeys to the building. In determining the taking issue, one must consider not only the economic impact of the regulation on the L/O but more particularly, the degree to which the regulation interferes with “distinct investment-backed expectations.” 
1. Transferable Development Rights (TDRs): Court says this provides some reciprocity of advantage but this is only one factor to be considered, not the basis of a per se rule.

Conceptual Severance:
a. Looking only at the regulated land
b. Looking at the whole land: There may be economic benefit remaining and no categorical taking. 
c. Looking at all the property the owner owns. Penn Central
d. Temporal Severance: Conceptually severing property on a timeline. Rejected in Tahoe-Sierra.

Nuisance exception problems:Nuclear power plant hypothetical (Scalia):   Interesting because few years ago, no one thought that nuclear power plant was a nuisance. Scalia says that it still within the nuisance exception to Lucas AS LONG AS THE HARM COULD BE DEFINED. And that harm fell under the nuisance exception.  Note that court likes balancing tests. Hadacheck: The problem here is that it does not tell you exactly what the nuisance exception covers.

4. Exactions:
Exactions are mandatory dedication of property to govt or public in exchange for some permission. They are like taxes but they are usually in kind. Exaction is a form of governmental regulation where the gov't says, "give us some of your property". This does not apply to a whole class but some specific individual. Law about exactions is stricter than other takings.
a. When should you look at exactions?
1. Every exaction SINGLES out property owner to make dedication on case by case basis.
2. The singled out owner is being forced to open up property to public (usually easement)
i. Loretto would call this taking to (permanent phy occ) 
ii. Government does not demand instead puts a condition.
· Unconstitutional conditions come in at this point (Nolan)
b. Requirements
1) Essential Nexus: There has to be a close enough relationship b/w the problem your development causes and the thing the government insist that the property owner give up.
 Nollan v. California Coastal Commission – California could not require beachfront property owners seeking building permits to maintain a public walkway on their property as a condition of being granted a building permit. Unless the permit condition serves the same governmental purpose as the development ban, the building restriction is not a valid regulation of land use but “extortion.” Here, lack of nexus between the condition (easement across their private beach) and the purpose of the building restriction (stop house from interfering with the visual access to the beach). Requiring P to have a viewing point on the land would have a nexus between the condition and the purpose. If state wanted easement across beach, must use eminent domain and justly compensate.
2) Rough proportionality rule - (Dolan) dedication is related both in nature and extent to the impact of the proposed development. Focuses on relationship between
Dolan – In Dolan, state asks for area near floodland and a little extra for a bike path. Dolan’s exaction is rationally related to the problem. However, size is completely disproportionate to the problem caused. A private flood solution on the property would suffice to take care of the problem, no need to make it public (deny right to exclude).  Govt has burden of proof, must make some individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development. No precise mathematical calculation is required, but city must make some effort to quantify its findings to support the dedication of a pedestrian/bicycle pathway beyond conclusory statements that it could offset some of the traffic demand generated. 
Noland and Dolan has brought about stricter rules for trading. 
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