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Nature of Property
Acquisition by Discovery

1) Discovery Rule 

a) First in time, first in right (Johnson v. M’Intosh (1823))
i) First person to claim ownership gets it 

ii) Discovery gave exclusive right to extinguish Indian title of occupancy either by purchase or by conquest – compensation question left open
b) Sovereign doesn’t have to compensate for unrecognized title (Tee-Hit-Ton Indians v. United States (1955))

i) Recognizing Indian title would force court to bring other forms of ownership – collective ownership – into the common law 

ii) English common law is all about exclusive, individual ownership

Acquisition by Capture 

First Possession 

1) Tompkins test for ferae naturae (Pierson v. Post) – bright-line rule

a) Intent to Possess 

b) Deprivation of the animal’s natural liberty

c) Brought within certain control

i) n.b. the distinction between liberty and control: if have it within control (say, within proximity of a net) but could still get away, no possession
2) Ratione soli 

a) Landowner has constructive ownership of wild animals on his land 

i) Don’t want people trespass to grab wild animals

Adverse Possession 

1) Prima facie case (Van Valkenburgh v. Lutz)

a) Exclusive actual possession that is 

i) Acting like an owner 

b) Open and notorious and 

i) No attempt to conceal
c) For a given period of time which is 

d) Hostile 
i) Objective test 

(1) Appears to community that you own the land 

ii) Subjective test 

(1) Wanted to possesses (good faith mistake disqualifies)
2) In Lutz, premises had to be 

a) Protected by substantial enclosure OR

b) Usually cultivated or improved ( Where Lutz lost 

i) Court didn’t think of farm/chicken coop/crap was “usual cultivation” or “improvement”
3) Can combine time of two A/P’s only if they are in privity somehow

4) Future Interests 

a) Statute does NOT begin to run until interest becomes possessory if entry happened under life tenancy

i) So, e.g., if adverse possessor stayed 8 years under a 10 year statute, F/I becomes possessory and leaves it idle for 2 ( no A/P ( clock back at 2

b) If before owner created remainder, runs against owner and successor in interest (owner of the remainder)

5) Is constructive over property not actually occupied 

6) Boundary disputes 

a) If mistaken belief – still adverse (objective test) under majority rule

b) Under minority rule have to have actual hostile intent 

7) Disability of owner (infancy/insanity) tolls the statute if in existence when A/P begins
Acquisition by Creation 

1) Traditionally by patent or copyright – in line w/labor and investment theories 
2) Quasi-property
a) How protected 

i) Unfair competition (International News Service v. Associated Press)

(1) Protect incentives for investing labor in news-gathering 

(a) By publishing their property giving up their rights to it as against the public and no one has property interest in news 

(2) Relative title between competitors 
(a) INS is free-riding on AP’s news-gathering abilities by transmitting them to West coast after release on the East 

(b) Limited injunction – INS could use stories but only after they were published by AP and AP got value for them
(i) Preserving incentives for news-gathering

3) Human Tissue

a) Full property right for researchers (if obtained consensually) (Moore v. Regents)

i) If invested labor making statistically unique (but independently w/o value) tissue valuable ( can exclusively patent 

ii) Incentives 

(1) Medical research 

b) Partial right for individuals

i) Can refuse consent (exclude), but can’t sell organs or otherwise profit 

(1) Commodification of body parts morally objectionable, and here would be slippery slope

(2) Essentially only property right in body is right to exclude under “bundle of rights” theory 

Exclusivity
1) Common law ownership is exclusive 

a) Two people cannot have the same property right to the same thing

b) Use and ownership not co-extensive 

c) Can sue anyone who comes on your land for any reason 

d) Grant of sovereign power to individual over certain piece of land 

i) If can exclude, can include for a fee 

2) Right is NOT absolute 
a) Relative w/r/t to the government and other people 

b) Goes back to theory of property origination w/will o’ the sovereign
i) Have to pay taxes, not create nuisances, surrender if taken pursuant to process (eminent domain)
ii) Property not so much about relationship of individual to property but relationship of individuals to individuals 
(1) Balancing property interest with rights of others (State v. Shack)

(a) Can’t, e.g., keep immigrant aid workers acting under color of law off your property when you have immigrant labor 

(b) This does NOT mean that other people have a constitutional right to come on to your property, it just means that you can’t use your property right as a basis to exclude in certain instances ( broader 

(c) This is in opposition to property as a pre-political right – Shack, Johnson, Tee-Hit-Ton stand for the proposition that the property right doesn’t exist until created by the sovereign, so the sovereign can limit, take it away, etc. 
(d) If public accommodation can’t discriminate on the basis of religion/sex/ethnicity/etc.

c) To the extent that this is limited this infringes on personal autonomy/privacy

3) Efficiency 

a) Investment incentives – invest more if retain more of the benefit 
Judicial Use Regulation – Private Nuisance 

Generally
1) General Rule: You cannot use land in a way that interferes with neighbor’s use and enjoyment of land 
a) When you have mixed usages these will conflict 
b) Doesn’t matter if the use is not illegal and not negligent 
c) Hierarchy of usages – ordered from most to least favored to help determine conflicting uses cases 
i) Traditional 
(1) Residential > Agricultural > Commercial

ii) Modern trend 

(1) Away from strict hierarchy – reasonableness 

(a) If nontrespassory invasion reasonable not actionable judging by standards of locality/community

(2) Doesn’t make economic sense to favor residential over commercial in all instances – could be some areas where residential is more valuable, and vice-versa

Liability

1) Prima facie case
a) Substantial nontrespassory invasion with 
i) Actual depreciation; continuous operation (Shultz)

ii) Noxious gases as part of normal course of business (Morgan)

iii) Cracked walls; dust (Boomer)

iv) Flies; manure (Spur)

v) Trespass as viable alternative will not preclude if land is repeatedly invaded by physical objects 

b) Plaintiff’s use and enjoyment of property that is 

i) If no possessory interest ( no nuisance 

c) Intentional and 

i) Tort intentionality – knowledge that X is substantially certain to result 

ii) Can have liability for negligent abnormally dangerous activity 

d) Unreasonable depending on either:
i) What reasonable person in the particular locality would expect (Jost v. Dairyland Power Corp)
(1) People expect to be able to use backyard be able to hear each other (Shultz)

(2) Not smell fumes; discomfort (Morgan)

(3) Not have cracked walls, dust coating their property (Boomer)

(a) Fact that cement plant within area zoned for such use is not a defense – can still carry out specific use in an industrially zoned area in a nuisance-creating way

(4) Not have to deal with flies/manure smell (Spur)

ii) If gravity of harm outweighs utility of actor’s conduct (R2d Torts § 826(a))
(1) Page County Appliance Center v. Honeywell: Computer defect that could have been remedied causing TV’s to go haywire had no benefit
(2) Gravity of harm – R2d § 827 (use invaded)
(a) Extent and character of the harm

(b) Social value of  use or enjoyment invaded

(c) Suitability of the use invaded to the locality

(d) Burden on P to avoid the harm
(3) Utility of conduct – R2d § 828 (invader’s use)
(a) Social value 

(b) Suitability 

(c) Impracticability of preventing or avoiding the invasion

e) That is caused or contributed to 

i) Page County: Computer supplier/manufacturer held liable

Remedies 

2) Balance of utilities (R2d § 826(1))
a) Harm to plaintiff compared with 

b) (Benefit) Utility of actor’s conduct 
c) If H>B ( injunction 

i) H>B in Shultz: Harm greater to D ($150k) than P’s actual damage (~$12k) but “no shortage of apartments in Houston”

(1) No real harm to the public b/c of available alternatives
(2) Many renters better able to absorb loss

(3) Incentive for apartment building owners to take noise-abating precautions beforehand, even if more expensive than the alternative (here would’ve been cheaper to put in individual A/C units ex ante than it was at the time of the decision) to avoid depreciating surrounding land values 
(a) Inefficient outcome to the extent that this deters apartment owners from making cheaper cost-effective improvements
(4) Shows traditional preference for residential over commercial 
(5) Problem with injunctive remedies – both “day after” negotiations possibilities are inefficient 

(a) Rationally Shultzes should ask for $140k to sell their injunction

(b) If no injunction, Shultzes would have to pay $150k to keep a $25k house quiet

ii) H<B in Boomer: $45M cement plant/300 jobs outweighed the court-estimated $185k in damages 
(1) Remedy permanent damages – one-time damages and servitude on the their land so that future residents can’t come back and sue
(a) If damages not paid – injunction gets enforced 
(b) Basically license for cement company to keep polluting 
(2) Taking issues 
(a) Could argue that this is a taking for private use, which is always unconstitutional. Unlike Kelo, the court is presumably acting on a private enforcement action (Shelley?), thus without the benefit of the deference courts give to legislatures to decide what’s “public use” 
(b) Courts have rejected this argument, saying that the question is what remedy the court should fashion, not whether the property is being taken
iii) H<B in Spur: Injunction against feedlot but plaintiff had to pay damages for it to move somewhere else 

(1) Illustrates priority in time as a factor but not controlling 
(a) Developer started moving towards the feedlot but bought land cheaper b/c of proximity to the feedlot – now wants injunction 
(b) Coming to the nuisance is taken into account but is NEVER controlling – won’t disqualify otherwise meritorious case 
3) Four possibilities 

a) Protect entitlement of _ with _:
	Entitlement
	Homeowner 
	Nuisance Creator 

	Property Rule
	Shultz, Morgan
	[no injunction]

	Liability Rule
	Boomer
	Spur


Private Use Regulation – Servitudes 

Easements 

1) Grant of an interest in land that entitles a person to use land possessed by another 
2) Types 

a) Affirmative 

i) Owner has right to go onto servient estate and do some act 

b) Negative 

i) Owner can prevent servient owner from doing some act

(1) e.g., prevent servient from interfering with air/water/light/support

c) Appurtenant 

i) If an easement benefits its owner in the use of another tract of land ( appurtenant 

(1) Land benefited: dominant tenement 

(2) Land burdened: servient tenement 

ii) Runs with dominant tenement 

(1) Implicitly runs with servient but may not always be the case

d) In gross 

i) Not benefit, right to use servient land 

(1) e.g., right to put up a billboard 

ii) Can only be assigned if parties intend  

iii) Burden runs with servient 
iv) In gross does NOT mean personal, just not appurtenant 

3) Easement appurtenant favored if instrument creating an easement is ambiguous 

a) e.g., granting 40 strip “for a road” ( limited purpose suggests easement 

i) Preseault v. United States

Creation
1) Express
a) Grant from servient to dominant 
i) If duration unlimited – easement in fee simple 

ii) If ambiguous, easement created if grant of/for

(1) Limited use OR

(2) Limited purpose OR

(3) Identified space w/o clearly marked boundaries 

b) Reservation
i) In favor of the grantor 

(1) Under grant/regrant theory – seller grants, buyer regrants 

(a) Did this to get around old common law rule limiting reservations to rights “issuing” out of the land (feudal ridiculousness) 
(2) “Exception” exception 

(a) Provision in deed excluding easement previously conveyed from present conveyance in the deed 

ii) In favor of a third party 
(1) Majority view is that you cannot make reservations in favor of third parties ( inoperative (so left with fee simple conveyance in regrantor)
(a) Had to do with the grant/regrant theory

(b) Can get around this by conveying property to third party, then have third party convey property to the buyer reserving a grant for itself 

(c) Presumption is that owner will convey largest estate he has to convey

(2) Minority view is that you can reserve an easement for a third person

(a) Willard v. First Church of Christ, Scientist (parking lot for church)

(i) Justified on the basis of 

1. Giving effect to the intent of the grantor

2. Equitable considerations 

a. If invalidate this grantee is unjustly enriched by getting easement-free property after paying price reflecting the burden 

b. No reliance on the old rule ( if see reliance, court says may not enforce 3rd party reservation 
i. Not an “ancient” deed where reservation hasn’t been asserted – church was using the parking during and after the sale 

(3) Covenants, by contrast, can be created in favor of a third party
c) Servient’s lack of actual/constructive notice protects ONLY when there’s a recording act 

2) Implied

a) Prior use of estates once part of undivided tract
i) Apparent use existing at the time of severance 

(1) Not necessarily visible – from reasonable inspection of the premises 

(a) Surface connections for underground drains put reasonable person on notice of their presence 

(i) Van Sandt v. Royster: 1 sewer line, 3 houses – knew house was equipped with modern plumbing at that they had to drain somewhere; could ask plumber 
1. Problem with not requiring actual notice is that unsuspecting buyer has to deal with an easement he doesn’t know about – if something goes wrong he’s left holding the bag

2. Seems especially unfair here b/c owner conveyed servient estate without telling the guy 

(2) Servient’s actual knowledge has nothing to do with apparent use 

ii) Reasonably necessary for the enjoyment of the dominant “portion”
(1) Quasi-easement – can’t have easement on your own land but making a use of part your land for the benefit of another part resembles an easement  

(2) Reasonable necessity factors
(a) $ reflecting expected continued use/burden of alt. use 

iii) Parties intended for it to continue after severance 

iv) Only over land granted or reserved (privity requirement)
(1) If implied in favor of grantee ( implied grant 

(a) If owner keeps servient 

(2) If implied in favor of grantor ( implied reservation 
(a) If owner keeps dominant 

b) Necessity

i) Estates once part of undivided tract 

ii) Severance deprives one lot of access to a public road that is

iii) Strictly necessary 

(1) Landlocked parcels 

(a) Necessity must exist at the time the tract is severed – cannot reserve easement by necessity to yourself or over lands not owned by the common owner (Othen v. Rosier) 
iv) Prior existing use not necessary – fact that its landlocked is enough

v) Lasts only as long as the necessity exists 
(1) BUT the right to a way by necessity may lay dormant through several transfers of title and yet pass with each transfer as appurtenant to the dominant estate and be exercised at any time by the holder of the title thereto

(a) Fact that necessary use had been made superfluous by permission, later revoked, doesn’t extinguish necessity (Finn v. Williams)

c) Prescription 

i) Analogy to adverse possession ( same statute of limitations/requirements 

ii) Open and notorious use 

iii) Under a claim of right (obj/subj) that is 
iv) Continuous and uninterrupted 

(1) Doesn’t mean constant, everyday use – just enough to show claim of right 

(a) e.g., driving a car across neighbor’s land whenever you head in that direction

(2) In jurisdictions that justify with fiction of lost grant – presumption rebutted when owner says “I didn’t grant you an easement, enough already”
(3) In all others – e.g., where adverse possession analogy is controlling – must interrupt with more than oral protest – must somehow curb the use 
v) UNAVAILABLE when use is with permission (Othen)

vi) Can be in gross 

(1) e.g. hunting club hunting on someone else’s land every season
Scope

1) General rule ( intention of the parties 
a) Generally allowable as needs of dominant normally develop

2) Allowable changes in scope based on method of creation 

a) Express 

i) Language + surrounding circumstances 

ii) Reasonably foreseeable?

(1) Change in purpose from private railroad easement to public nature trial NOT foreseeable  (Preseault v. United States)

iii) Unreasonable burden?

(1) Change from travel of discrete number of trains at specific times to hundreds of members of the public at any given time unreasonable increase in burden (Preseault)
b) Implied 
i) Prior use 

(1) Reasonably expected 

(2) Necessary to preserve utility

ii) Necessity

(1) Extent of necessity

c) Prescription 

i) Hardest to increase 
(1) Theory is that prescriptive servient owner would probably have objected to the putative heavier use than the previous use that gave rise to the easement in the first place 

d) Unreasonable burden?
i) Increase by subdivision 
(1) Generally allowable – easement considered appurtenant to dominant and all its subdivisions, within reason (4 – ok; 40 – probably not)

ii) For benefit of another, non-dominant piece of land – per se rule ( always unreasonable (misuse of easement – technically a trespass)
(1) But cf. Brown v. Voss – upheld denial of injunction (but also damages) to servient for increase in scope of express grant to non-dominant 

(a) Equitable considerations – more hardship to dominant if granted than servient if denied 

(i) No actual and substantial damage – owners just trying to build a house that borders on dominant/non-dominant – construction traffic going over easement of way to that effect

(ii) Servient waited for a year while dominant sunk $11k into project

(iii) Only raised misuse as counterclaim 

(iv) Court limited use of expanded easement for same purpose as before – access to single-family house 

(b) Prospectively 

(i) When you have easements running with the land (especially express ones) don’t want to make them potentially unlimited – if owners could extend them to non-dominant estates and have them run could get out of control 

3) Relocation 

a) Usually need mutual consent 

b) Restatement says servient owner can relocate/make reasonable changes in size when necessary to permit normal development as long as changes don’t unreasonably interfere w/easement holder’s use 

4) Utility easements in gross 

a) Exclusive easement 

i) Can be divided/transferred to others unless expressly prohibited 

(1) e.g., cable companies selling to electric, vice-versa

5) Transfer 

a) Appurtenant 

i) Always passes with benefited land – doesn’t have to be mentioned in the deed

Termination 

1) Methods 
a) Unity of title 

b) By own terms 

c) By act of dominant owner 

i) Written release 

ii) Abandonment 

(1) NOT nonuse (that’s equivocal)
(2) Acts indicating unequivocal intent to abandon 

(a) e.g., oral release/nonuse + failure to maintain; getting another easement somewhere else 

(b) Preseault v. United States adds OR unequivocal purpose inconsistent with its continued existence 
(i) Shadow of government coercion here 

1. Landowners either convey an easement or get whacked with eminent domain – court only infers estate necessary for railroad’s purposes even though “std. form used to convey fee simple”

(ii) Railroad discontinuing use in 1970/removing tracks in ’75 constituted abandonment before purported transfer of easement to Vermont in ’85 pursuant to federal ’83 act trying to maintain railroad rights of way 

1. Fact that railroad didn’t remove bridges doesn’t change inference – under no obligation to restore to original condition 

2. Acts of servient do NOT matter for abandonment determination – fact that Preseaults sought licenses to do things on the right of way doesn’t change the fact that dominant holder abandoned it 

iii) When necessity ends for easements implied from necessity
iv) Over/mis-use does NOT terminate – reasonable use can continue 

(1) Court just orders proper use/damages

d) By act of servient owner 

i) Adverse possession/prescription 

Real Covenants and Equitable Servitudes 

1) Promise by one landowner that’s either affirmative or negative (do/not do something not otherwise required to do)
a) If promisee sues promisor ( stop ( contract law cause of action 

b) Property law only comes in with subsequent buyers of promisor/promisee’s land

2) Real covenants are only enforceable at law ( money damages 

a) Personal liability only 

3) Equitable servitudes are only enforceable in equity ( injunction 
Creation 

1) R/C

a) In writing 

i) Grantee bound w/o signing (like reservations)

b) For burden to run

i) Intent for successors to be bound 

(1) Either says so or promised for “self, heirs, and assigns” or something similar 

ii) Privity of estate 

(1) Horizontal privity where original parties have 
(a) English rule – landlord/tenant relationship
(b) Massachusetts – mutual interest in property

(i) e.g. covenant + easement 

(c) Majority rule – interest in land apart from the covenant (grantor-"ee or “successive” relationship)
(i) e.g. promise in deed conveying fee simple 

(ii) Do NOT have horizontal privity where A makes promise to O a week after O conveyed land to A in separate instrument. Burden does not run to subsequent purchaser B.
(d) Minority rule – not required 

(e) Policy

(i) Affects marketability – encumbers title 

(ii) Hard to know what covenants are if they’re not in deed somewhere 

(2) Vertical privity – interest in land transferred to assignee 

(a) Estate succeeded to is of the same duration
(i) e.g., life estate tenant can’t sue if succeeded to original promisor’s fee simple

iii) Touch and concern 
(1) Diminishes/expands landowner’s rights, privileges and powers in connection with the use and enjoyment of the land OR

(2) Enhances value of benefited land 

(a) Benefit of the covenant outweighs the burden – would dominant pay servient for this covenant?
(b) Negative covenants usually touch and concern 

(c) Affirmative 

(i) Performed off land ( doesn’t touch and concern unless benefits 

(ii) Pay money ( touch and concerns even though improvements are on other land (e.g., common spaces) (Neponsit)

(3) Promise to insure, without an obligation to rebuild, does NOT touch and concern the land

c) For benefit to run 

i) Intent for successors to be bound 

(1) See (b)(i), supra  
ii) Privity of estate 

(1) Horizontal privity NOT required
(a) Benefit doesn’t adversely affect marketability 

(2) Vertical 

(a) Any interest in land – not just same duration 

(i) Must be attached to the land though – can’t assign in gross

(b) Exception: Homeowner’s associations as agent of the real parties in interest
(i) Neponsit Property Owners Association v. Emigrant Industrial – can sue to enforce benefit even though association, of itself, doesn’t succeed to any land owned by original promisee 

iii) Touch and concern 

(1) See (b)(iii), supra
2) E/S
a) Covenant enforceable in equity against assignees 

i) Tulk v. Moxhay – injunction granted to enforce covenant against subsequent purchaser having notice of it 

(1) Inequitable for someone to buy land at burdened price then sell it unencumbered for a higher price – unjustly enriched 
	Servitudes Compared
	E/S
	R/C

	Remedy
	Injunction, specific performance 

· More valuable to plaintiff because capture gains from trade above potential damages 
	Damages 



	Creation 
	Can be implied (general plan) 
	Written

	Privity of estate 
	Generally not required
	Required in some form

	Touch and concern/notice
	Required
	Required 


b) Creation
i) As interest in land has to be in writing as per statute of frauds
(1) Need only be signed by grantor (as with R/C, reservations)

ii) Negative as implied from general plan 

(1) Sanborn v. McLean – where developer had general plan for lots of the same character and subsequent unencumbered purchasers had notice of the plan, restriction is implied into their deeds
(a) General plan must be reasonably uniform 

(i) Contra Evans v. Pollock: Intent of developer was residential use only for lakefront property, not for hilltop areas
1. Shows tension between property law as enabling and as regulating
(ii) Sanborn: 53 out of 91 lots enough to infer 

1. In theory only need to have 2 or more lots and sell one to have implied E/S on yours 

(b) Notice 

(i) Actual

(ii) Constructive 

1. Within chain of title 

(iii) Inquiry (restrictions are apparent)

1. Duty to inquire into restrictions on other deeds when you see that all the lots appear to have been build in accordance with a plan (Sanborn)
(2) Any owners of restricted lots can sue to enforce the restriction

(a) Theory is developer intended for plan to benefit them all

c) For burden/benefit to run

i) Notice only for burden (Tulk)

ii) Intent 

(1) Purpose + surrounding circumstances 

iii) 3rd parties that can’t trace title to promisee prior to or after agreement can’t sue to enforce E/S 

(1) BUT 3rd party beneficiary can enforce although can’t reserve easement in favor of 3rd parties ( anomalous 
iv) Touch and concern

(1) See (b)(iii), supra
Scope 

1) Construction 
a) Generally to serve the intent 

i) Exception: where strict enforcement would be discriminatory 

(1) Group homes and single family covenants 

(a) Hill v. Community of Damien of Molokai: fulfill traditional family housekeeping structure and atmosphere; construing single family covenants against group homes for disabled violates federal Fair Housing Act 

(2) Racially restrictive covenants 

(a) Shelley v. Kraemer: court enforcement would violate 14th amend. – but people can voluntarily follow if they want to.

(i) Hard to see people persisting in this though – always temptation to violate agreement that can’t be enforced – prisoner’s dilemma

(3) Example of will o’ the sovereign defining down property right 

b) Ambiguities generally resolved in less restrictive way (Hill)
Termination 

1) Unity of title – merge to fee simple 
2) Zoning regulations make the use illegal

a) Rare w/r/t “Euclidian” zoning – can have residential in commercial 

3) Equitable defenses – change in conditions 

a) Neighborhood has changed such that impossible to substantially secure benefits

i) El Di v. Town of Bethany Beach: change to commercial zone/alcohol allowed on premises/resort area enough to say enforcing restriction against selling alcohol would be inequitable b/c of changed circumstances
ii) Change must be substantial 

(1) Without subdivision itself AND

(a) Makes all lots in subdivision unsuitable

(2) Within 

(a) Western Land Co. v. Truskolaski: area within not unsuitable for residential purpose; fact that more profitable commercial use possible (and land without zoned to that effect) irrelevant as long as substantial benefit inures to restricted areas
(b) Rick v. West: court refused to have developer buy out restrictive covenant from homeowner in order to build a hospital 

(i) Covenantee bought house with restrictions in reliance

(ii) Inefficient to the extent that may be more social utility to modify

(iii) Money quote: “Rightly or wrongly he believes that the comfort of his dwelling will be imperiled by the change, and so he chooses to abide by the covenant as framed. The choice is for him only.... He will be protected in his refusal by all the power of the law.” Evangelical Lutheran Church v. Sahlem

Homeowner’s Associations 
Common Interest Communities 

1) Condominiums 
a) Aspects 

i) Unit ownership in fee simple

ii) Common areas as tenants in common 

(1) No right to partition

(2) Nonexclusive easement for entrance and support appurtenant to units
iii) Unit individually taxed as a fraction of the value of entire building 

b) Creation

i) Declaration or master deed setting forth 

(1) Owner’s association/management criteria 

(2) Judicial deference to rules 
(a) If NOT in master deed ( reasonableness 

(i) Unreasonable if burdens outweigh benefits w/r/t development as a whole (Nahrstedt)
(ii) With subsequently adopted rules reliance interest weaker
(iii) Analogy to gov’t dispositive of the question of how much deference to give – presumably least amount to regulations enacted with just simple majority – connection btw property and democracy
1. Both conflict with each other to some degree 

a. Property – inequality ok/hierarchical

b. Politics (democracy) – inequality a concern/non-hierarchical

(iv) Amt of deference given will either encourage or discourage formation of organizations like this – depends on whether its desirable for homogeny-enforcing groups like this to form

1. Exclusionary club goods – people will move into development that charges $1k for golf course not b/c they play golf but b/c they like the people that do ( proxy discrimination  

(v) If contained in originating documents ( Strongest presumption of validity ( only struck down if arbitrary/against public policy/violates constitutional right

1. Arbitrary: no rational relationship to protection, operation, or purpose of land

2. Nahrstedt v. Lakeside Village Condominium Assoc. 

3. Rationale is buyers voluntarily agree to these rules when they buy in – entitled to rely on them once they’re there

4. Ex ante incentives to developers – development of diverse neighborhoods 

c) Takings issues from analogy to gov’t 
i) Regulations imposed by assoc. reduce value to some degree – is there a point where regulations go far enough to effect a taking?  

Municipalities Pursuant to State Statute 
Zoning 

1) States can use zones to restrict harmful uses – nuisance law made predictable by declaring in advance what uses are harmful and prohibited  
a) Hierarchy of uses 

i) 1-family > 2-family > Multi-family > Commercial > Light industrial > Heavy

b) Cumulative (from immediately preceding class) zoning upheld at Village of Euclid v. Ambler Realty (1926)

i) When state trying to prevent nuisance by restricting usages, doesn’t effect a taking b/c its preventing public harm and is within state’s police power 
ii) With industrial revolution courts give zoning boards freer hand than private individuals ( political/democratic approach given more deference than property/hierarchical approach
(1) Implicitly gave credence to idea that municipalities could be better – more rationally – planned by public zoning boards (experts) than by private individuals 

(2) Also allows for negative social control aspect – class separation/ discrimination 
(a) In this sense which is less pernicious? Proxy discrimination or state-sanctioned class separation?

(3) “The inclusion of a reasonable margin to insure effective enforcement, will not put upon a law, otherwise valid, the stamp of invalidity....[I]n some fields, the bad fades into the good by such insensible degrees that the two are not capable of being readily distinguished and separated in terms of legislation”

2) Discriminatory Zoning 

a) Fair share test 

i) Southern Burlington County NAACP v. Township of Mount Laurel (1975): “developing” community’s zoning regulation have to provide opportunity for fair share of “region’s” need for low- and moderate-income housing violated state constitutional requirements of EP and substantive due process 

ii) Rejected town’s purported interest in trying to keep tax rates low by zoning for higher property values (single-family housing most expensive/least demand for state services) – when you zone so only wealthy people can afford to live there, you force low and moderate income people to live in other communities so they have the low property values and everything associated with that – negative externalities
Landlord-Tenant 

Leasehold Estates

Term of Years 

1) Doesn’t have to be in yearly increments – just defined period of time
2) Ends at end of term w/o notice ( one-shot conveyance 

a) If land returns to original grantor ( reversion 

b) If land goes to third party ( remainder 

Year-to-Year

1) Common law 

a) 6 months notice to terminate – goes back to feudal times where they would lease land to be cultivated 

i) So if began Jan. 1 ’06 – notice before Jul. 1 ’06 otherwise ( goes to Jan. 1 2008

2) Statutory 

a) Most jurisdictions require 30-day notice  

Month to Month

1) Common law 

a) Notice length of the period 

i) Jan. 1, 2006/notice on March 20, 2006 ( goes to April 31

ii) If 30 days ( April 22 

iii) Defined in lease – contractual aspect

Tenancy at-will

1) Unilateral termination

2) Most jurisdictions require month notice

Tenancy at-sufferance 

1) Tenant remains beyond term – landlord has option to evict or renew 
2) Usually by operation of law 
Rules of Entry
Choice of Tenant  

1) Generally discretionary

2) Exception: discriminatory housing statutes – Fair Housing Acts

Duty to deliver possession 

1) That is actual at the start of the lease ( Majority view
2) Only to give T right of possession ( Minority

Rules of Exit

Assignment and Sublease 

1) Leaseholds freely transferable unless covenant to the contrary 
2) Sublease vs. Assignment 

a) Sublease ( partial duration of lease w/reversion

i) If T1 takes obligations of head lease LL becomes 3rd party beneficiary and can sue on the contract 

b) Assignment ( entire duration of lease 

i) LL in privity of estate with T1

3) Covenants against assignment or sublease

a) Are strictly construed 

i) Non-assignment covenant doesn’t prevent sublease/non-sublease doesn’t preclude assignment 

b) Only make assignment voidable NOT void – can still consent after the fact

4) Covenants against transfer without consent 

a) Consent can be arbitrarily refused ( Majority view

i) But consent, once given, waives right of consent for future transfers unless expressly reserved 

b) Must be reasonable ( Minority

i) Kendell v. Ernest Pestana (1985) (commercial assignment)

(1) Objective reasonability std. considering financial responsibility of proposed tenant/suitability for bldg./need for alteration of the premises/nature of the commercial occupancy
(2) Based on idea that LL has duty to act in good faith when exercising discretion not to consent ( contractual aspect of the lease 
(3) Limiting availability of assignments forfeiture restraint on alienability
(a) If reject assignment can terminate the lease 

(b) Property aspect ( Lease as conveyance supports right of LL to only have to look to T for rent having exercised personal choice in T’s selection – part of rights of control and ownership of property

Self-Help, Summary Process and Just Cause Eviction

1)  Self-help where tenant has NOT abandoned or voluntarily surrendered
a) Common law 

i) LL could use reasonable force to expel T in default 

b) Some states 

i) Peaceable entry only – but changing locks forcible

c) Modern trend 

i) No self-help when statutory remedies available like summary process (Berg v. Wiley)
Landlord’s Duty to Mitigate 

1) Kicks in once tenant has abandoned possession, LL can
a) Terminate lease – effecting surrender 

i) T liable only for rent accrued/damages caused by abandonment

b) Let premises lie idle and sue for rent 

i) Traditional view is NO duty to mitigate

(1) One shot-conveyance – T bought a term in which to use LL’s land, if don’t use, not LL’s fault – lease as property
ii) Modern trend is duty to mitigate 

(1) Lease as contract – rights and duties implied in contract law implied into lease (Sommer v. Kridel (1977))
(2) Wasteful to let unit sit idle from an efficiency standpoint – have to treat vacated unit same as other vacant stock 
(3) LL in better position to re-let apt. than T is – knows what market is like

iii) LL’s can still contract around this with rent acceleration clause – whole balance of term becomes due upon default 

During Term of Lease

Quiet Enjoyment/Constructive Eviction 

1) Covenant of quiet enjoyment is implied into every lease 

a) Exceptional case where T’s duty to pay rent was dependent on LL’s observance of CQE 

b) Breached by actual or constructive eviction 

i) Actual 

(1) If L evicts T from any portion of leased premises during term, duty to pay rent ceases until LL returns possession 

(2) If bars entry from entire premises, rental obligation ceases and can collect damages for breach

ii) Constructive eviction where
(1) By LL’s act or omissions cause substantial interference w/T’s use and enjoyment 
(a) Substantial interference is what reasonable person would regard as fundamentally incompatible with use and enjoyment that was bargained for, considering (Reste Realty Corp. v. Cooper (1969)) (flooding basement office substantial interference)
(i) Purposes for which premises were leased 

(ii) Foreseeability of interference 

1. Not dispositive in Reste – signed second lease after water problems manifested but relied on LL’s promises to abate 

(iii) Potential duration

(iv) Nature and degree of harm

(v) Availability of means to abate interference 

(b) Claim of substantial interference is waived if T knows of the condition before taking possession 

(2) T abandons and terminates tenancy within reasonable time
(a) If remain in possession can NOT claim C/E

(b) T rolling the dice to some degree – if court doesn’t find C/E, liable for rent

(c) Restatement rejects this rule – can terminate or stay and sue for damages/rent abatement 

(3) T gives LL notice and 
(4) LL fails to remedy situation within reasonable time 
Illegal Lease
1) Lease in substantial violation of municipal housing code is illegal if (Brown v. Southall Realty (1968))
a) LL knows about it

b) Code prohibits rental of premises in violation

c) Consequences 

i) T’s covenant to pay rent is extinguished (becomes tenant at sufferance)
ii) LL can only sue for reas. rental value of premises as they exist 

iii) LL can NOT evict for nonpayment

d) Exceptions 

i) Code violations developed after lease was made 

ii) Minor technical violations 
Implied Warranty of Habitability

1) At common law 

a) Caveat lessee

b) Exceptions (where there is a warranty)

i) Furnished housed for short term

(1) T has no time to inspect/restore

ii) Latent defects 

(1) Know to LL and not easily discoverable by ordinary inspection, duty to disclose

(2) Non-disclosure amts to fraud

iii) Bldg under construction

(1) When lease is executed before bldg is finished, no opportunity to inspect

c) Even exceptions of little force b/c duty to pay rent is indep. covenant 

2) Modern implied continuing covenant of habitability of leases in urban dwellings 
a) Duty to pay rent is dependant where implied warranty applies 

b) Duty to deliver and maintain habitable premises (Hilder v. St. Peter (1984))
c) Non-waivable for substantial breach

i) Against public policy to have tenants waive – take premises as is – since they are the primary means of enforcing housing code

ii) Can waive can minor defects 

d) Scope – breach when:
i) Latent and patent defects in unit and common areas

ii) Housing code 

(1) Is a guide but not dispositive (Hilder)

(a) Few violations de minimis 

(b) Substantial violation ( prima facie evidence of breach

iii) Fit for human habitation

(1) Impact on health and safety
(2) That LL had actual notice of and 

(3) Wasn’t fixed within reasonable time

iv) Damage by 3rd parties 

(1) Even LL was not negligent in letting them in

e) Remedies 

i) Termination w/damages for relocation costs and delta value of FMV lease

ii) Continue lease and recover damages 

(1) Damages difference in FMV if had been habitable – FMV as is + damages for discomfort and annoyance (emotional distress damages)

(a) Hilder takes this measure 

iii) Continue lease and use reasonable amt. of rent to repair

iv) Continue lease and put rent in escrow until default of LL remedied

v) As a defense in LL action for rent 

vi) LL cannot evict after violations are reported and rent withhold or if tenants form a union and complain 

(1) Presumption that eviction is retaliatory if within certain time period

(2) Presumption is rebuttable (Hillview Assoc. v. Bloomquist – non-retaliatory where certain tenants got into altercation w/manager)

3) LL’s Tort Liability

a) At the time the lease is entered into 

i) Generally no duty – caveat lessee – no liability for injuries to the T from dangerous condition of the premises 

(1) Exceptions (where LL is liable for injuries to T for dangerous conditions existing at the time of the lease)

(a) Latent defect that is 

(i) Known to LL and reason to believe 

(ii) T will not discover that is 

(iii) Not disclosed 

(iv) In premises for use open to public (Pritchett v. Rosoff)

(b) NOT patent defects obvious to T (Thomas v. Shelton)

(2) LL’s conveyance of property does NOT preclude liability

b) After T takes possession 

i) Generally no liability

(1) Except

(a) Duty of reas. care for repairs voluntarily undertaken

(i) UNLESS T knows or should have known repairs were done negligently

c) Common areas controlled by LL

i) Duty for conditions reasonably discoverable/repairable 
(1) e.g., parking lot with no speed bumps and children w/bikes (Jackson v. Ray Kruse Constr. Co.)

ii) Duty to prevent criminal intrusion if reasonably foreseeable

d) Exculpatory clauses 

i) Traditional view 

(1) Valid – freedom of contract rationale (O’Callaghan v. Waller & Beckwith)

ii) Modern trend 

(1) Void as against public policy (McCutcheon v. United Homes Corp.)

Tenant’s Duties; Landlord’s Rights and Remedies

1) Duty to pay rent reserved in lease 
a) Generally independent 

b) Dependant if premises residential 


c) Extinguished if illegal lease 

d) Attached to LL’s reversion 

e) In absence of agreement, rent is not apportioned and is only due on the last day of the lease term (so end of the month if month to month)

2) Duty not to damage premises substantially by affirmative act 

a) Effects have to extend beyond T’s term (Pross v. Excelsior Cleaning)

b) No affirmative waste where T replaced defective ceiling with sheetrock not up to code/lights/closet/window frame (Rumiche Corp. v. Eisenreich)

3) Duty to repair (permissive waste)

a) Fix ordinary wear and tear

b) Largely abrogated by habitability warranty in the subset of residential leases where it applies 

c) Commercial tenants duty to repair can be altered by covenant (e.g. more than common law duty)

i) But “repair” doesn’t mean “rebuild” (Amoco Oil Co. v. Jones)

ii) Where except damage by fire and other casualty applies even when fire is brought about by T’s negligence 

4) Expiring tenancies 

a) Terms of expiring apply to new 

i) With residential, no matter how long ( month to month

ii) With all others ( year-to-year if previous term was for a year or longer

b) Exception: LL notification before termination of increase in rent, T is deemed to have acquiesced if no surrender even if T objects (so long as inc. is reasonable)
Rules Regulating Price 

1) Imposing more obligations on LL ends up creating housing shortage (Chicago Bd. of Realtors, Inc. v. City of Chicago)
Property as a Civil Right against the Government 

Eminent Domain  
1) 5th amend.: No taking of private property for public use without just compensation 

Public use 

1) Narrow reading (has been rejected) ( land that public had right to use
2) Broader reading ( land that benefits the public 
a) In theory gov’t can NOT condemn land for transfer to another private person – this is bald wealth redistribution 

b) Gov’t can condemn land for economic development purposes 
i) Poletown Neighborhood Council v. City of Detroit (1981) (For GM to build industrial plant/supply jobs)

(1) Overruled at Wayne State
ii) Hawaii Housing Authority v. Midkiff (1984) (For transfer to leaseholders to break up land oligarchy – 47% of land owned by 72 ppl/reestablishment of free market)

iii) Kelo v. City of New London (2005) (For conversion into industrial park for economically depressed area)

(1) Dissent: Public benefits incidental to, and less than, private gains

Taking

1) Gov’t takes title through condemnation proceeding ( formal exercise of eminent domain power 
Origin of Regulatory Takings

1) What’s NOT a taking 

a) Valid exercise of police power

b) Nuisance control measures 

c) Regulations that confer a reciprocity of advantage 

i) Apparent losers under regulatory regime less burdened by simultaneous advantage conferred – e.g., w/zoning loses value from prohibited uses but protected from loss from conflicting use next door 

Harm/Benefit Test
1) Valid act of police power has purpose or effect of protecting public from harm/Invalid (compensable taking) when extracting a benefit 
a) Hadachek v. Sebastian (1915): Regulation prohibiting further operation of brickyard in residential area valid exercise of police power – preventing, prospectively, nuisance from occurring 

i) But any act that prevents harm confers benefit onto neighbors 

ii) Idea behind nuisance is that there’s two incompatible uses and only one should prevail – have to find some way of defining who is harming whom

(1) Traditional way of doing this is creating hierarchy of uses

Severe economic loss 

1) When diminution in economic value goes too far ( taking (Pennsylvania Coal C. v. Mahon (1922) (Regulation forbidding coal mining causing subsidence of residential areas “took” value of entire support estate of coal companies by making it commercially impracticable to mine))
a) Gov’t is taking reservation of right to mine into subsidence (which Mahon had contracted away) from the coal company and giving it back to the residents 

b) Denominator problem: court only looking at support estate and not extent of mineral estate – only other estate coal co. had

i) Compare Keystone Bituminous Coal Assoc. v. DeBenedictis (1987): Regulation didn’t go too far where w/r/t to mining operation as a whole only required them to leave 2% of total coal to prevent subsidence – didn’t take separate estates into account

2) Penn Central v. City of New York (1978): Even though air development rights extinguished, no taking where 

a) Economic impact not severe: still had surface rights, transferable air rights

i) Rejects conceptual severance – look value of all presently possessed rights in land 

b) Investment-backed expectations not frustrated: renting parts of station financing original cost 

c) Character of gov’t action: not arbitrary

i) Brennan, Holmes start with assumption that gov’t has power to act

ii) Dissent: w/non-nuisance regulations, no avg. reciprocity there’s a taking where, as between private parties, a servitude has been acquired – “nuisance exception to the taking guarantee is not coterminous with the police power itself. The question is whether the forbidden use is dangerous to the safety, health, or welfare of others.”

Modern Regulatory Takings Doctrine 

1) Per Se Takings ( Compensable no matter what the interest 
Permanent Physical Occupation 

2) By gov’t or by third parties with gov’t authorization ( gov’t taking right to exclude 
a) Loretto v. Teleprompter Manhattan CATV (1982): statute forbidding interference with cable box installation per se taking requiring compensation, but didn’t pass on the issue of $1 statutory damages as compensation

b) In Preseault ICC approval of arrangement amount to permanent physical occupation
i) Fact that gov’t acts through state agent doesn’t absolve it of responsibility

Exactions 

1) Unrelated to public need or burden owner’s property creates/contribute to and not roughly proportional to the nature and extent of the negative impact of the development 
a) Nollan v. California Coastal Commission (1987): no essential nexus for lateral easement exaction – physical access – where basis for exaction was visual/psychological “barrier” to beach access created by owner’s bldg 

i) In theory could exact permanent physical occupation assuming a legitimate purpose – here spot on property where people could see the beach 

(1) Rationale is that you don’t have to build if you don’t like it; city has the power to forbid building on the land altogether IF purpose is legitimate

b) Dolan v. City of Tigard (1994): Related but not roughly proportionate to have floodplain/bike path easement to control flooding/traffic problems where already left 15% of her property undeveloped and inc. in traffic speculative
i) Conditions must be based on individualized determinations of what the impact of the proposed development will be 

All economically beneficial or productive use

1) Destruction of all economically beneficial or productive use of land 

a) Lucas v. South Carolina Coastal Council (1992): Regulation forbidding development on coastal property per se taking because took all value (ability to develop) from fee simple
b) Exception: regulations preventing common law nuisance – duplicating result that would have been achieved in the courts under private/public nuisance law

i) State can’t step in and expand definition of nuisance to include all possible harms – had to have been traditionally enforceable at common law as between private parties 

ii) Property right circumscribed by “relevant background principles” – law of nuisance shape expectations of value 

iii) Palazzolo v. Rhode Island (2001): Passage of title subsequent to regulation does NOT make otherwise compensable taking a “background principle” of property law. But environmental regulations seeking to curb public nuisance (wetlands).
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Property Interests 

1) N.B. WORDS IMPLYING MOTIVE DO NOT LIMIT THE INTEREST

a) e.g., “to A, for the purpose of...” creates fee simple NOT determinable 

2) YOU DO NOT HAVE HEIRS OR WIDOWS UNTIL YOU DIE
Possessory Estates 

Fee Simple Absolute 

1) Absolute ownership of 
a) Potentially infinite duration (Fee) with 

b) No limitations on inheritability (simple) and 

c) Cannot be divested or end w/occurrence of any contingent event (absolute)

2) Creation 

a) At early common law 

i) By words of limitation 

(1) Words of Purchase: Who takes (“to A”)

(2) Words of Limitation: What (“and her heirs”) ( fee simple limitation

(a) You do NOT have heirs until you die – heirs have no present interest

ii) Life estate was the default rule ( to A in fee simple” conveys  life estate
b) Modern unanimous rule ( grantor presumed to pass largest estate he could
i) “to A” means fee simple, if O owned a fee simple 

3) Transferability

a) Intestate ( via state statute of intestate succession 

i) Heirs 
(1) Successors to the real property of the intestate decedent as defined by statute
ii) Next of kin 
(1) Successors to the personal property ..."
b) Uniform Probate Code 

i) Spouse – 50% or 100% if no issue/parents 

ii) Issue – 50% or 100% if no spouse, divided equally
(1) Descendants – children, grandchildren, etc. 

(2) Representation by issue 

(a) If child predeceases, child’s issue take whatever proportion child would’ve been entitled to (per stirpes distribution)

(3) Nonmarital children 

(a) As child of mother and 

(b) As child of father (if paternity est.)

iii) Parents – 50% if no issue
iv) Collateral relatives (brothers, sisters, etc.) – 100% if no spouse/issue/parent

v) State – 100% by escheat if no will, heirs

c) By will

i) Devisees

(1) Persons devised land 

ii) Legatees 

(1) Bequeathed personal property
Life Estate

1) “To A for life”  
a) In “to A for the life of B” A has life estate pur autre vie 
2) Transferability 

a) If A conveys, pur autre vie ( lasts only as long as A’s lifetime

3) Is followed by a future interest that is a

a) Reversion 

i) In the transferor or 

b) Remainder 

i) In a transferee 

4) Pay interest, but not principal, on a mortgage
Defeasible Estates

1) Defeasible on the happening of a future event

2) Types 

a) Fee simple determinable (possibility of reverter) 

i) Ends by its own terms by specified event  

ii) Created by words of temporal limitation 
(1) “so long as”; “until”; “while”; “during”; “only”*
(a) Mahrenholz v. County Sch. Bd. of Trustees: “only” meant fee simple determinable not fee simple subject to condition subsequent – difference between fees solely a matter of judicial interpretation
iii) Possibility of reverter is created by operation of law – O transferred less than entire interest

(1) This is non-transferable ( minority view

(2) Transferable ( majority 

b) Fee simple subject to a condition subsequent 
i) May be cut short with specified event 

ii) Created by words indicating condition 

(1) “but if”; “provided that”; “on the condition that”; “however”

iii) Right of re-entry – unless and until the entry is made, the fee simple continues 

(1) Right of re-entry can NOT be created in a transferee – can only be retained by transferor and his heirs 

(2) This is non-transferable ( minority view

(3) Transferable ( majority 

c) Fee simple subject to an executory limitation
i) Ends by own terms but possibility of reverter created in transferee
ii) e.g., “to A so long as used for school purposes, then to B”

d) Can have all these but with life estate
Future Interests

Types 
	In the Transferor

	Reversion
	Whenever a lessor estate is granted

· e.g., life estate 

	Possibility of Reverter 
	Fee simple determinable 

	Right of Entry
	Fee simple subject to condition subsequent


	In the Transferee

	Remainder
	Life estate, term of years ( waits patiently 
· Contingent remainders NOT certain to become possessory and are

· Subject to condition precedent or

· Created in unascertainable person

· Destructibility Doctrine: contingent remainder must vest prior to or on termination of the preceding estate or it was destroyed – termination of the estate preceding the remainder prior to vesting destroys the remainder

· Today ( springing executory

· Vested or indefeasibly vested remainders 
· Created when 

· No condition or has been met 

· Person ascertainable 

· Types

· Subject to open 

· Held by one or more ascertainable members of a class that may be enlarged or

· Size of share uncertain 

· Subject to divestment 

· Subject to condition subsequent

	Executory Interest
	Defeasible life estate ( cuts short 
Shifting 
· Divests another transferee
Springing 

· Divests transferor

	Right of Entry
	Fee simple subject to condition subsequent***?


Rule against Perpetuities 
Or the What-Might-Happen Test

1) No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.
a) Contingent interest must be certain to vest or terminate within the time period  

b) Void interest is “scratched out” from the gift, leaving the interest in either the preceding transferee or transferor 

2) Relevant lives for validation can be:

a) Holder of the interest

b) Taker or takers of the contingent interests
c) Any person who can affect a condition precedent 

d) Any person who can affect the identity of the holder

3) Assumptions 

a) Woman can bear children at any age 

i) Posthumous fertilization, though possible, has, heretofore, been excluded from the realm of possibility

b) Gifts to spouses may be to unborn widows 

i) e.g., “to A for life, then to A’s widow, if any, for life, then to A’s issue then living” (A’s widow could be unborn at the time of O’s death, thus making the gift void)

ii) NOT gifts to grantor’s widow (will know who they are at the time of grantor’s death)

c) Anyone could die at any time

i) “to A for life, then to A’s first child to reach 25”

4) Applicability 

a) Contingent remainders

b) Vested remainders subject to open

c) “Contingent” executory interests
d) Options and rights of first refusal (at common law)
i) R3d of Property excepts options from RAP (but not from rule against restraints on alienation)
ii) USRAP excepts RAP application from options/comm. trans.
e) NOT INTERESTS IN THE TRANSFEROR
i) e.g., “to the Sch. Bd. so long as used for a school, then to A and her heirs”
(1) O has possibility of reverter 
5) Future interests following defeasible fee always violate – contingency might always occur later
Wait and See Doctrine

1) Is the majority rule, with two variants 
a) Contingent interest is valid if it actually vests within the common law perpetuities period
b) USRAP ( Valid if necessarily vests, or does, within 90 years after the time of its creation
i) Allows for vesting in common law RAP period 
ii) If doesn’t – reformed as near as possible to donor’s intent 
Concurrent Interests 
Types
Tenants in Common 

1) Separate but undivided 
a) Can be fractional, e.g., 99/144 and 45/144 (Delfino)
2) Unity of possession 

3) Descendible to heirs 

4) Devisable by deed or will (inter vivos)
5) NO survivorship rights 
a) Tenancy does not revert in fee simple to surviving tenant upon the death of the other 
Joint Tenancy

1) Is Disfavored
a) Opposite at common law – disliked small partitions of land 
b) Must be created explicitly and unambiguously

i) e.g., “to A and B as JT and not as TIC” – just “as JT” might not be enough

ii) In some states have to specify right of survivorship to create
2) Undivided whole 

3) Right of survivorship

4) One owner in contemplation of law – nothing to pass when one dies 

5) Four Unities (without these ( TIC)
a) Time 

i) Interest of each tenant acquired or vested at same time 

b) Interest 

i) Equal undivided shares and identical interests (in terms of duration)

c) Possession 


i) Each must have right to possession in the whole 

ii) BUT after creation, exclusive possession can be given to other JT

d) Title

i) By same instrument or joint adverse possession 

ii) Never by operation of law (e.g., intestate succession)
6) Severance Turns JT in TIC
a) JT can convey to 3rd party and severe time and title unities 
b) 3rd party has to reconvey it back to get back into TIC – destruction of the deed does nothing
7) Partition
a) Any one can petition for judicial partition or sale and split proceeds
Tenancy by the Entirety 
1) Four Unities + Unity of Marriage 

2) Right of survivorship
3) Joint action required

a) To defeat right of survivorship by conveyance to 3rd party 

b) To petition for judicial partition

4) On Divorce ( TIC

a) Then becomes TIC by operation of law absent agreement 

Relations among Concurrent Owners

1) No JT or TIC can do any act to the prejudice of his cotenants or encumber other co-tenant’s interest (with, e.g., liens)
Partition 

1) Is favored unless physically impracticable or inequitable (Delfino v. Vealencis (1980): partition, rather than sale, where separating land was practicable, and no reason to believe non-movant’s garbage trucking business would prejudice the proposed use of the estate as a residential subdivision)
a) Not precluded by resulting unequal shares – can order money award from one TIC to the other to equalize 

Sale

1) Is disfavored 

2) Only where (Delfino):

a) Physical attributes of the land are such that a partition in kind is impracticable or inequitable AND

b) The interests of ALL the parties would better be promoted 
i) Not in Delfino: with sale, one party would be forced to give up home and probably livelihood b/c conducted trucking business from her land 

Apportionment of Benefits and Burdens

How Demanded 

1) Action for 

a) Partition 

b) Equitable accounting

c) Contribution 
Ouster; Payment for Use and Occupation
1) Cotenant is NOT liable for value of use and occupation UNLESS there’s been an ouster 

a) Ouster means one of two things (either are inconsistent with right of co-ownership) 

i) Adverse possession – either by 

(1) Assertion of complete ownership/denial of cotenancy relationship OR

(a) e.g., renting without accounting, committing waste, paying taxes, selling under the pretense of conveying entire fee

(2) Refusing entry to other cotenants 
(a) Letter demanding rent, lock on the building (where cotenant had merchandise to protect, thus equivocating its meaning) is NOT sufficient (Spiller v. Mackereth)

ii) Liability of occupying cotenant for rent to other cotenants 

Rents and Profits 

1) Must be shared 

a) e.g., rent to 3rd party, mineral lease, cutting and selling timber 

2) How accounted for 

a) Actual receipts NOT FMV

Taxes and Mortgages

1) Right of contribution up to value of share in property or credit in accounting/partition
a) EXCEPT where cotenant in (1) sole possession and (2) value of use and enjoyment at least equals the payments made 
Repairs 

1) Necessary
a) NO right to contribution 

i) Administrability – courts don’t want to be in the position of valuing what’s essential and what’s not, what’s a reasonable price, etc. 

b) Credit for reasonable repairs in partition/accounting action  
Improvements 
1) Improver has sole risk of depreciation, but receives all the gains from appreciation 

2) NO right to contribution, credit 
a) Exception: favored position in partition/sale – gets 

i) Improved portion of property if wouldn’t diminish interests  of other cotenants prior to improvement OR

ii) Added value (not cost) from improvements if property is sold OR

iii) Payment from cotenants reflecting added value of their portions 

b) In accounting for rents and profits gets increments in value attributable to improvements 
