I.
What is race
1. Notes

A. Race is social construct: by people to make things easier to understand

1. Compare

a) Gender: social construct: most people can easily be constructed as one gender by vast majority of people

(1) But nonetheless marginal, outlying cases

b) Gay v. straight: social construct: but recent development

(1) More difficult construct than gender: what is gay

(a) Answer depends on who’s asking, who wants to know

2. Race is difficult construct

a) Why was it invented: legal consequences of slavery

b) Is it meaningful: is there still a legal need post-slavery to discuss race

(1) Consequences of past racism require racial definition now as counterbalance

3. Racial constructs

a) Physical

b) Hypodescent, incl. one-drop rule

(1) Utilized common-knowledge to catch more people than just phenotype

c) Self-identification

d) Common-knowledge
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A. Who’s Black, Who’s White, and Who Cares

1. Introduction

a) American society has long differentiated on basis of race: but has no precise definition

(1) Cf. Justice Stewart’s definition of obscenity: “I know it when I see it”

b) Failure to define race is one of the most compelling legal problems facing nation

(1) Because of impact of race in all facets of life and law

2. Historical origins of defining race

a) Background

(1) Law treated people differently based on whether black, white, Indian

(a) Society needed construct to determine treatment

b) Early statutory attempts

(1) Colonial era: VA rule: defined status of child by status (color) of mother

(a) No definition of white or black, but consequence of being black is being slave, of white is being free

(2) Antebellum: struggle between phenotype v. hypodescent constructs

(a) Physical appearance: looked for phenotypical features

(i) Problem with passing: blacks who didn’t look black

(b) Gradually moved to hypodescent in most states

(i) Formulaic construct

(3) Reconstruction and later: southern states moved mostly to hypodescent by 1910

(a) One-drop hypodescent rule was end of process of defining by blood

(i) Indicates preference for white purity

c) Early court attempts

(1) Slavery era: cts. forced to bend traditional legal notions to uphold racial statutes

(a) Hudgins v. Wright (VA): blacks had to overcome presumption of being slave

(b) Gregory v. Baugh (VA): mixed black had to prove maternal lineage against hearsay

(i) Racial appearance invoked presumptions against blacks

(2) Separate But Equal era: increased importance in defining race to separate blacks from whites

(a) Plessy v. Ferguson: SC refused to rule on allegations of unfair, racial distribution of rights

(b) States defined race more strictly

(i) State v. Treadway: ct. laid out categories of descent based on percentage of black blood: used both appearance and hypodescent

(c) Issue of passing: blacks passing as white

(i) Shows there were great benefits to being white

(a) Race determined all sorts of issues in society

d) Limits imposed because of race

(1) Pre-Civil War era: numerous disabilities associated with race

(a) Even beyond slavery: excluded from most benefits

(i) Free blacks subject to severer punishments than whites, couldn’t testify, hold office, marry whites, travel freely

(b) Race went hand in hand with freedom

(2) Post-Civil War era: legislators had to develop new laws/theories to replace slave/free dichotomy based solely on race

(a) Statutes and precedents reaffirmed benefits of being white

3. Defining race today

a) Modern statutes and policies

(1) Background: after dismantling of separate but equal, many advocated color blind society

(a) Idea that race shouldn’t matter

(i) Importance had meant that race is undefined

(b) But has been criticized

(i) Equated with white racial dominance and genocide (CRS)

(ii) Modern practices, e.g. affirmative action, require working definition

(2) Civil Rights racial classification: EEOC developed racial definitions based on origins for affirmative action and set-aside programs that didn’t comport with society’s view

(a) Lack of internal consistency: what constitutes race is unclear

(i) Blurs line between race and origin: original peoples concept except for Hispanics

(b) No treatment of mixed race: no guidance

(c) Lack of verification

(3) Birth certificate designations: all states require collection of self-declared race for statistics at birth

b) Modern approach of SC

(1) Hispanic classification: difficulty with multiracial classification tied to heritage

(a) Whites, blacks, and biracials from different countries may form single minority

c) Limitations in modern era: race still very important in determining rights

(1) Continuing legal significance

(a) Jurisdictional issues involving Indians

(i) 2-pronged test: whether individual has some Indian blood; whether recognized as Indian through receipt of benefits, affiliation, societal recognition

(b) Title VII jurisprudence

(c) 4th Amend.

(i) Racial incongruity: member of race in area associated with other race

(2) Legislative actions: minority areas receive less positive legislation than others

d) Problem of mixed race and “Soulmaning”

(1) Classifying children of mixed parentage

(2) Soulmaning

(a) Race as political tool

(b) Race to obtain job opportunities

4. Notes

a) Author’s thesis

(1) Race was created to distinguish between free/slave

(a) Evolved from phenotype to hypodescent

(2) Post-slavery, do racial constructs matter

(a) Race still matters

(i) But problems with definitions

b) Support for thesis

c) Contrary thesis

B. Multiracial matrix: role of race ideology in enforcement of anti-discrimination laws

1. Notes

a) Thesis: 

2. Introduction

a) Evolution of viewing race in US

(1) Civil Rights Movement: deterministic, rigid classification by African origin

(2) Modern: moving away to multiracial acceptance

b) Latin America is ensnared in multiracial matrix

(1) Multiracial matrix: the many layers of multiracial discourse form matrix

(a) Matrix serves hegemonic function of dictating what is reality

(i) Reality convinces all those harmed by reality that their experience is natural and even desirable

(2) Four precepts of matrix

(a) Racial mixture and diverse demography resolve racial problems by transcending race

(b) Fluid racial identity is indicator of form of racial progress that deconstructs stability of racial categories and brings society closer to color-blind utopia

(c) Racism is solely phenomenon of aberrant racist individuals who inappropriately express prejudice

(d) Discussing race or focusing on it is racist because it disrupts harmony of race neutrality

3. Contrasted models of race: critical overview

a) Race in Latin America: prejudice of mark

(1) Identifying race: seen as fluid

(a) Based on phenotype construct

(i) But determined individually, not familial heritage

(b) Problem, e.g., in Puerto Rico

(i) Self-identification: 80% of PR identify as white

(a) But defies physical appearance

(2) Disconnect between appearance and self-identity

(a) Preference for whiteness

(i) Serves to reinforce white dominance

(b) Socio-economic stratum informs identity of race: better off, then more white

(c) Whitening: becoming more white by “bleaching away” black characteristics

(i) Influenced by European eugenic theories of black inferiority: imperialism

(a) Remove taint of backwardness

(ii) Upward mobility changes race

(a) Blacks are poor, stupid

(b) Wealth, fame associated with whiteness

(i) Even marriage to white

b) Race in US: prejudice of origin

(1) Identifying race: seen as restrictive/rigid

(a) Based on ancestry: even with one African ancestor, may be seen as black

(i) One-drop rule; hypodescent

(b) Self-identification

(i) US model tolerates distinct racial identities even over assimilation

4. US reconsideration of race

a) Idea that modern census allowing for multiracial selections is leading towards breakdown of race

(1) Moving beyond black/white paradigm

(2) More mixed, then more sensitive to each other

b) Two popular notions: both stem from idea of fluidity more common in Latin America

(1) Racial progress in racial mixture/diversity

(2) Colorblindness of society

5. Critique: mark and origin: correspondences of prejudice 

a) In both Latin America and US, regardless of perceptions of race, gen’l societal discrimination based on race still exists

(1) Esteem whiteness and maintain racial hierarchy

b) Latin America: seen as advanced means of accommodating race by ignoring it officially

(1) LA racial matrix is in fact rigid, not fluid

(a) Blacks aren’t doing well socio-economically

(i) But anecdotal

(a) People self-identify as white

(b) Gov’t doesn’t enumerate

(2) Fluidity in racial identification is premised on racist ideology of whitening

(a) Whitening: akin to passing

(i) Except: passing is personal, individualized, whereas whitening is societal

(b) Mulattoes: recognition of mixed-race shows fluidity

(i) But shows dominance of whiteness: buffer between whites and blacks; superiority of mulattoes over blacks

(3) White supremacy: deeply ingrained

(a) Disparagement of black identity by whites and blacks

6. Effects of race ideology on civil rights law: more races lead to more racism, not less

a) Introduction to Latin American commonalities

(1) Latin America: most countries constitutionally prohibit racism

(a) But laws are underutilized and often have no enforcement mechanism

(i) Gov’ts refuse to recognize race and compile data: racially mixed society can’t be racist

(a) Being of mixed race can be defense to charge of discrimination (e.g. in Brazil)

(b) Focusing on race would foster racism

b) Cuban context

c) Puerto Rican context

7. Latin American lesson for the future of US civil rights

a) Fluid, color-blind society entails problems 

(1) Black community must assert collective identity and name collective political reality

(a) Must officially account for and talk about race

(i) Otherwise will be subsumed in white supremacy

C. Black/White binary paradigm of race

1. Binary paradigm of race: race scholarship is dominated by black/white poles

a) Exclude other races/groups: distorts analysis

(1) Analysis is incomplete/wrong

2. Andrew Hacker and Two Nations

3. Cornel West and the black/white binary paradigm
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A. Do races differ? Not really, DNA shows

1. Thesis: 

a) Race is not determined by genetics

(1) Only .01% genetic variation between various races

b) How did racial differences develop

(1) Environmental: during migration, from climactic difference

2. Issues

a) Intelligence-race: 

(1) Majority rejects any correlation

(a) But are racial differences in IQ tests: not controversial

(i) E. Asians, whites, blacks

(2) Minority: 

(a) Correlation between brain size and intelligence

(i) Corollary: relationship between race and intelligence

b) Ethnicity: might be better concept than race

(1) More helpful than race because of problems with race

(a) Deals with small, isolated, defined populations with cultural/genetic similarities

(b) Useful way of thinking of useful way of reconciling differences

B. Race plays role in new drug trials; treatment by genetic origin, ethnicity divides medical profession

1. Mfr. is testing drug specifically targeting blacks

a) Some drugs might work better for some races than on others

(1) Based on studies that show that some drugs work better on some than others

b) Suggests genetic composition to race

2. Race determined on self-identification: problematic

C. Sports taboo: why blacks are like boys and whites are like girls

1. There are racial differences in athletic performance

a) Note: afflicted by black/white paradigm

b) Controversial question: 

(1) Undermines idea of racial equality

(a) Reinforces notion of white superiority: blacks are intellectually inferior

(2) But rejects: no connection

(a) Must look into reasons

2. Argument

a) Recognized medical differences: incidence of certain diseases, etc.

b) But other differences that might affect athletic ability

c) Ludicrous to think that there aren’t differences

(1) Look at huge numbers of blacks in top rankings

3. Rationale

a) Athletic difference aren’t racial or genetic: variability

(1) Cf. boy-girl

(a) Averages are same for both sexes

(i) But issue is variability: girls cluster in middle ; boys are spread disproportionately at top and bottom

b) Not necessarily skin color

(1) Physical differences

(2) Whites, like girls, constrained by learned helplessness

(a) Stereotype vulnerability: people buy into stereotypes and come to believe that they are really constrained by them

(3) Ethnic component

(4) Value allocation: how much one cares

D. Powerful arguments against old stereotypes: the rise of the Latino slugger

E. Exposing the truth and fiction of racial data
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A. Time and the melting pot

1. Ethnic groups spent different amts. of time on various activities

a) But does this signify anything

B. TV generation is seeing beyond color; Different strokes: ratings reflect split among blacks

1. Is it a problem that blacks and whites watch different tv shows

a) Does it demonstrate a divide between races

C. Notes of a native speaker

1. Assimilation is positive: not the same thing as becoming white

a) Becoming at ease in the world

b) But assimilators seen as race traitors, sell-outs: giving up something of self

(1) People get too hung up on racial identity

2. But is/did Liu try to be white

D. Lopez, The Social Construction of Race

1. Introduction: Confounding Problem of Race

a) Race still looks to ancestry and physical appearances

(1) Law has role in “codifying” concepts: reifying racial identity

b) But idea of race not settled

(1) Social meaning to race: race becomes common sense: way of comprehending, explaining, acting in world

(a) Legal world: color-blind: race is irrelevant

(b) CRS: permanence of racism

(2) But no one explains race

c) Race is social construct

(1) For whites and blacks: contested systems of meaning serve as the connections between physical features, faces, and personal characteristics

2. Biological race: 3 races of man

a) Race is not biological: no genetic component

(1) Product of middle age known world and social Darwinism

b) Not useful way to define race: excludes swaths of humans

3. Racial illusions: physical appearances

a) Biology continues to infuse definitions of race

(1) Congress and SC: define race by blood

b) Not useful way to define race 

4. Racial formation

a) Race is social construct: human interaction not natural differentiation

b) Racial formation: process by which racial meanings arise

(1) 4 facets: more fabrication than formation

(a) Humans create races, not abstract social forces

(b) Races, as constructs, constitute integral part of entire social fabric, incl. gender and class

(c) Meanings systems surrounding race change quickly, not slowly

(d) Races are constructed relationally, vis-à-vis one another, rather than in isolation

5. Conclusion

E. Lopez, White by law

1. Introduction

2. Racial prerequisite cases

a) Ct. faced need to define whiteness

(1) 1790: Congress limited naturalization to whites: law until 1952

(a) But didn’t define whites

(2) Two legal tests

(a) Scientific: division of peoples into races

(b) Common knowledge: what people know of race: what everybody knows

(i) In re Ah Yup: everybody knows Chinese aren’t white

b) Split in circuits in 1900s over best test to use

(1) Scientific failed to satisfy: flew in face of common knowledge

(a) Too many passed as whites

(i) East Indian, Syrian could classify as white

(2) Common knowledge was best means

3. White race-consciousness

a) Defining whiteness

(1) Deciding who isn’t white

(2) Declare certain peoples non-white at same time denigrate them

5. Constructs of race for people not white or black

A. Hernandez v. Texas (1954)

1. Mexican-Americans claimed 14th Amend. violation in being denied right to sit on juries

a) Henandez represented by LULAC (League United for Latin American Citizens)

(1) Hispanics are different race

(a) But considered white: to invoke protection of pro-white laws

b) Tex. app. ct. held 14th Amend. not invoked because Mex-Ams are white

2. SC held that 14th Amend. applied to Hernandez, but not on basis of race

a) Being Hispanic isn’t a race

(1) 4 races: black, white, yellow, red

(a) Mex-Ams come closest to being white

II.
What is racism
1. Constructs of racism

A. Constitution

1. 14th Amend.: people shouldn’t be denied equal protection of law on basis of racism

a) Washington v. Davis (1976): intentional discrimination 

(1) DC required civil service exam to become police officer

(a) Whites did considerably better than blacks, were majority of officers

(i) Some black officer candidates sued: test violated 14th Amend.

(a) Not most relevant factor in choosing officer

(b) Whites outperformed blacks: violated equal protection because of discriminatory effect

(2) SC held no violation

(a) 14th Amend.: must be intentional discrimination

B. Int’l law

1. Int’l convention for the elimination of racism: Conference Against Racism

a) Racial discrimination: effects based

(1) Any distinction, exclusion, restriction, or preference based on race, color, descent, or nat’l or ethnic origin that has the effect or purpose of nullifying or impairing protection of human rts. and freedoms

(a) Except: special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic groups or individuals

2. Cf. discriminatory crack laws (vis-à-vis cocaine) and death penalty

a) Under IL, US may be in violation of IL

(1) But not under domestic law because of intent
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A. World Conference against Racism; press kit

1. Effects-based measure of discrimination

a) Criticism: would make illegal certain things that have disparate racial results but aren’t from racism

(1) E.g., test in Washington v. Davis: test is policy matter

B. Racism of well meaning white people

1. Thesis: many whites aren’t overtly racist but subconsciously harbor racist views

a) Anecdotal evidence

b) Worse than overt racism: can’t combat directly

C. The id, the ego, and equal protection: considered one of the 1st CRT articles

1. Thy speech maketh thee manifest: a primer on the unconscious and race

a) Racism: a public health problem

b) Psychoanalytic theory: an explanation of racism’s irrationality

(1) Id v. ego

(a) Racism is from id: occurs outside awareness

c) A cognitive approach to unconscious racism

(1) People attempt to understand environment by categorizing things

(a) Stereotypes: exaggerate differences, denigrate those who aren’t like us

d) Unconscious racism in everyday life

2. Thesis: racism is unconscious and dysfunctional (distorts way we use abilities, resources)

a) Anecdotal and scientific evidence

b) Would support effects std.: wouldn’t intend to discriminate because unconscious

D. White racism: the seductive lure of an unproven theory

1. Introduction

2. Scientific theory: empirical evidence

a) Three propositions

(1) Nearly all whites are consciously or unconsciously racist

(2) These ideas are transmitted wherever info. conveyed, incl. in laws

(3) Blacks absorb white-racist beliefs and work their destructive power from inside out

b) But no evidence that white racism is root of black problems

(1) E.g., study, The Continuing Significance of Racism, is unscientific: bad memories

(a) Unsupported accusations: no evidence of malice, physical intimation, slander

c) White racism is subjective: exists not by intent of whites, but by feelings of blacks who perceive it

(1) Regardless of reality

d) Scholars don’t scrutinize as they do other racial differences

3. Political convenience

a) White racism survives and has such cultural reach because it appeals to whites

(1) Reasons

(a) Monetary costs: cheaper to buy off white racist theorists than roots

(b) Easy salve to accomplish

(i) Compared to actions required in 1960s

(c) Displaces awkward arguments about racial differences

(d) Good business for theorists: jobs, money

(2) Something for everyone

(a) Except black kids who believe that is the root of their problems

4. Criticism

a) Anecdotal evidence

b) Doesn’t address problem: dismisses racism, puts focus on blacks

(1) Shifts responsibility

c) But can racism be quantified scientifically
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A. Butler; By any means necessary

1. Introduction: critical questions about crit tactics

a) Thesis: difficulty in changing discriminatory laws: 

(1) Certain laws seems intractable

(a) So may allow for use of subversion or violence

2. Changing the law: the old ways

a) Traditional means of changing laws

(1) Legislative process

(2) Judicial process

b) Famous discriminatory laws: change from legal to illegal

(1) Slavery

(a) Civil War: violence

(2) Segregation

(a) Civil disobedience

3. Contemporary examples of discriminatory laws

a) Intro: traditional remedies have failed to change discriminatory laws

b) Capital punishment: given that lives are being taken, change may require more extreme means

c) Crack cocaine

4. New ways: crit jurors and race rebels

a) Critical tactics

b) Subversion

(1) Lying to save lives

(a) Case 1: death penalty

(b) Case 2: crack cocaine

(c) You, the juror

(2) Heroic case

(3) Lying and morality

(4) Utility of lying

c) Violence

(1) Killing to save lives

(a) Forms

(i) Formal war v. terrorism

(ii) Targeted killings v. gen’l

(2) Tradition of violence in American political ideology

(a) Slave uprising: Nat Turner

(3) Heroic case

(a) Denmark Vesey: Charleston has erected statue honoring

(i) Sought to take up arms against slaveowners

(4) Violence and morality

(5) Utility of violence

5. Moral limitations on changing unjust law

a) Heroic black outlaws

b) Doctrine of just war

c) Just war and insurgents

d) Death penalty and cocaine laws: just cause

(1) Last resort

(2) Just cause

(3) Right intention

(4) Reasonable success

(5) Legitimate authority

e) Rules of engagement

(1) Proportionality

(2) Costs and benefits of subversion

(3) Costs and benefits of violence

(4) Noncombatants

f) Summary

6. Radical tactics v. the politics of responsibility
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A. My Race Problem and Ours

1. Thesis: there shouldn’t special feelings of kinship based on races

a) Pride: should be proud of what one does

b) Kinship: not persuasive because not true family bonds; but even family ties should be based on activities, not blood

c) Solidarity: kinship becomes proxy for deeds: pride should be in people who help others, not just in blacks giving back to the community

(1) Shouldn’t feel especially loyalty just because deed done by blacks

d) One’s people: no justification for preference one’s race over others

(1) E.g., having dessert party just for black students

(a) Professor can’t really separate personal sphere from professional

(b) Impact on excluded and included students

e) Our problems: kinship leads to destructiveness in society: division

(1) White racial kinship is most pervasively dangerous

(a) If reject that, then must reject all racial kinship

(2) Problems of any group are everyone’s problems that all must address, not just that group

2. Evidence: anecdotal

a) Colleagues; Million Man March; “brother, sister”

B. Rational discrimination

1. Cohen: Closing the Door on Crime

a) Thesis: it is rational for cabbies and shopkeepers to discriminate against black male youths because they commit a disproportionate amt. of crime

(1) Using race to make a rational judgment isn’t racist

2. Espionage Stir Alienating Foreign Scientists in US; Critics of Distrust Fear a Brain Drain

a) Thesis: Asians, esp. Chinese, face discrimination as result of spy threat/scandals

3. D’Souza: Myth of the racist cabbie; rational discrimination v. racism

a) Thesis: certain stereotypes are true, so okay to rationally discriminate based on them

(1) People may act on stereotypes, but not necessarily racist

(2) Evidence that stereotypes true

(a) Shared experience: minorities harbor stronger prejudices against other minorities than whites

(b) Cross-cultural comparative analysis: all races hold stereotypes likely product of experience of one racial group with another

(i) E.g., blacks have rhythm

(a) Across time and cultures, people have stereotype: from ancient Greece and Rome, societies without black racism

(3) Stereotypes are generalizations: will always be exceptions, but they don’t refute stereotype

(4) Rational discrimination is not racist

(a) Should be legal in private sector

4. Evidence supporting rational racism

a) Other blacks discriminate

(1) D’Souza mentions Jesse Jackson

C. Obscuring the importance of race: the implications of making comparisons between racism and sexism (or other –isms)

1. Introduction

a) Thesis: comparison of racism to other –isms, e.g. sexism, undermines the importance of racism

2. Taking back the center

a) Whites in discussing racism turn discussion to their own comparable problems, thus keeping themselves at the center

3. Fostering essentialism

a) Whites separate race from gender, thus de-emphasizing problems of black women

(1) Essentialism: notion of monolithic experience: black, women

4. Appropriation of pain or the rejection of its existence

a) Whites compare other oppressions to racism and believe they understand the problems
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A. Fountain: No fare; you’re black, you’re male, you just want a cab, why is it so cold out there?

B. The Intelligent Bayesian: reckoning with rational discrimination

1. Thesis: rational discrimination is racist and wrong

a) Evidence

(1) Statistics: misused/understood

(a) 25% of black men may be under supervision of justice system

(i) But not all violent criminals, so not ¼ chance of being robbed

(a) Blacks arrested for violent crimes: 2% of black male arrestees

(2) Stereotypes: selective interpretation: people see what they want to see so that it reinforces preconceptions

(3) Socio-economic factor: salient feature of criminal activity isn’t race, but socio-economic background

(a) Using race is double-counting

b) Argument that racism can be rational means benefits outweigh costs

(1) But inaccurate: benefits don’t outweigh costs

(a) Fails to acct. for costs of acting on racism

(2) Costs of rational discrimination

(a) Chilling effect: 

(b) Denial of moral agency

(c) Humiliation, stigmatization: microaggression

C. Perea, Feagin: Race and Races

1. Is racism a function of racial power: can blacks be racist

a) Two views

(1) No racism where lack power to nullify or impair recognition, enjoyment, exercise of human rights and fundamental freedoms

(2) Racism is possible by all races because minorities have some power or influence

D. Bell: Race, racism, and American law: understanding racism based on the 19th C. experience

1. LeMelle thesis: unless it’s in the white majority’s self-interest, racism will never end because it serves so many white interests

a) Law won’t effectuate and enforce anti-discrimination measures

(1) Self-interest analysis

(a) E.g., whites care about racism only slightly more than oppose senseless slaughter of whales

(i) Whites benefit from racism: if ended, then would lose something of value

(a) Whereas no threat from whales if conserved

2. 3 components of racism

a) Whites are afraid of blacks

b) Inherent sense that whites represent higher/better order of humanity than blacks

c) America is a white country, not just a country with a white majority
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A. Young: 5 faces of oppression

1. Oppression inheres in society as structure: vast network of things that happen every day

a) Racism is merely an instrument of oppression

(1) Shouldn’t focus on that but on the larger picture

(a) Discrimination: individualistic; requires intent

(b) Oppression: societal

b) Oppressed: consist of several groups, incl. women, blacks, Jews, gays, handicapped

2. 5 categories of oppression

a) Exploitation

(1) Division between professional and non-professional jobs

(a) Professional: reserved for whites

(b) Non-professional: esp. menial: people of color

b) Marginalization

(1) People excluded from working society: can’t work or unhirable

c) Powerlessness

(1) Division between people who have power—professionals—and those who don’t—non-professionals

(a) 3 aspects of status privilege

(i) Progression: professions require advanced education

(ii) Autonomy: professionals control what they do on day to day basis more than non-professionals

(iii) Respectable way of life: ways of professionals become norms of respectability

d) Cultural imperialism

(1) Experience of living in a society whose dominant meanings render oppressed groups’ perspectives invisible and stereotype as “other”

e) Violence

(1) Oppressed groups live with fear of random, unprovoked attacks designed to damage, humiliate, or destroy them

7. Law’s construction of racism

A. Background

1. Discussion often focuses on blacks

a) Maybe other races, e.g. Asians, don’t consider civil rights model to ameliorate problems

B. US v. Antelope

1. 3 Indians challenged conviction under federal felony-murder statute as applying to Indians because of race where inapplicable to non-Indians

a) Occurred in Idaho, which has no felony-murder statute

2. Ct. held that law doesn’t discriminate because they’re Indians but because of their membership in quasi-sovereign nations

a) If ΔΔ lived off reservation, then would have been tried under state law, not federal

C. City of Memphis v. Greene

1. Members of black neighborhood challenged closing of street leading into city through residential white neighborhood as done in violation of § 1982, 13th and 14th Amends.

2. Ct. held closing done pursuant to race-neutral procedures that targeted drivers who used those roads, not just blacks

a) Inconvenience to drivers is function of where they live and drive: not race

D. Hernandez v. NY

1. Hispanic member of jury pool challenged prosecutor’s peremptory challenge as discriminating because of race

2. Ct. held not against the law to treat people differently because they speak Spanish

a) But would be because they are Latino

E. Freeman: Antidiscrimination law from 1954-1989

1. Thesis: perpetrator model has become dominant in American law

a) Victim and perpetrator

(1) Victim: measures effect of anti-discrimination laws by looking at results

(2) Perpetrator: determines discrimination by fault: intent by individual actor to cause discrimination

b) 4 eras

(1) Era of uncertainty, 1954-65

(a) Brown v. Bd. of Educ.: began era of uncertainty

(i) SC agreed that segregation deprived minority children of equal educational opportunities

(a) But SC unclear about what that means

(i) Brown complained of lack of equal education: but different ways to measure success

(b) How is compliance measured

(i) Perpetrator: integrated schools

(ii) Victim: equal education, measured, e.g., by equal test scores

(b) Brown II

(i) SC saw problem but refused to decide remedy

(2) Era of contradiction, 1965-74

(3) Era of rationalization, 1974-84

(a) Washington v. Davis: black applicants to DCPD claimed test was discriminatory

(i) SC rejected: no fault

(4) Era of denial, 1984-89

c) Politics of race and rights

(1) Gunnar Myrdal: Swedish anthropologist who studied American society, esp. segregated South

(a) Cycle: southern whites perceive blacks as powerless and poor, which promotes that as reality, which confirms beliefs

(i) To change cycle, whites must overcome stereotypes

(2) Flaws with Myrdal’s solution

(a) Stereotypes aren’t conscious

III.
Race and law making
1. Background

A. Trashing: Crit term

2. Tushnet: Critique of rights

A. Critique of rights: rights-based strategy irrelevant to achieving political goals: unless accompanied by political victories

1. Concern that people with rights might lose by winning: even if you win rights case, political victory might not be concomitant

a) Brown: 

(1) Important case for Crits and non-Crits

(a) Non-Crits: jurisprudential scholars: rule of law exists; scientific application

(b) Crits: winning and losing

(i) Winning: opinion rejects segregation for equality of education

(ii) Losing: but reality hardly changed

(a) Issue of compliance and what it means

2. Indeterminacy thesis: law is unpredictable

a) Just because ct. adopts legal rule means nothing

(1) Law is indeterminate: judge won’t necessarily decide case on precedent

3. Gordon, Some critical theories of law and their critics

A. Traditional theory

1. Judges decide law: doctrine (statute/Constitution, case law)

a) Is there a right or wrong decision?

(1) E.g., Plessy v. Ferguson

(a) Most scholars would agree that is was wrongly decided and remains wrong now

(2) Scientific way that judges work: legal education/system operates on assumption/model that there is a right and wrong answer

b) Policy operates only to further sway argument

B. Critical theory: begun by Legal Realists

1. Law doesn’t operate according to model: not scientific

a) Judges don’t want to be scientific

(1) Outcome determinative: own values used to evaluate law to achieve result

(a) Legal Realists, Crits

(2) Hold specific results in mind: trying to achieve certain results

(a) Crits

b) Judges can’t be scientific, even if want to

(1) No right answer: can’t look at words and know how to decide issue

(a) Cf. literary analysis

(b) Crits

C. 2 phenomena: paradigms

1. Hope: once fixed, rigid system of legal understanding/institutions—frozen in time—is perceived as more plastic

a) Dominant legal message of orthodox legal training is changing

2. Reality: but although plastic, advancement is limited by resilience and resistance of entrenched interests and ideas

D. Two Crit explanations for this

1. Liberal: law is a response to social demands

a) Judges outcome determinative: what works best

2. Radical: law is decided according to whoever has power: benefits hierarchy (rich, white, men)

a) Judges decide law to maintain rich white men on top in class, race, gender

b) But criticism:

(1) There are exceptions: how does Brown advance this view

4. Rabinowitz, Radical tradition and the law

A. Law and society

1. Fundamental limits on what law can achieve: law is directly related to society

a) Law is designed to sustain ruling class

(1) Ruling class won’t permit law that threatens existing power structure

b) Assumptions of law and society

(1) No society can exist without law

(2) All systems of law are constructed to protect state and economic base

(3) Conduct that seriously threatens survival of state or to change economic system is ipso facto illegal

(4) Elites will make laws to protect their interests

2. In race terms

a) Purpose of law is to sustain privileged status of whites

(1) Conduct that threatens that status is impossible to imagine

(a) Such conduct is illegal

B. What should lawyers do in such a society: can lawyers do any good

1. Minor victories: occasions where law is changed to some extent to benefit non-elites

a) Legal victories that benefit non-elites

(1) Two types

(a) Interest-convergence thesis

(b) Against elite interest

5. West: Role of Law in progressive politics

A. Two sobering realities about US

1. American society shaped by business community

2. Profoundly conservative culture that is sexist, racist

B. Can lawyers do good

1. Yes; but only so much

a) Social inequalities can’t be addressed by legal mechanisms informed by capitalist stranglehold

(1) Law can’t remedy discrimination, etc.

b) But can operate defensively to protect small incremental gains

6. Butler: Stupidest Housemaid

A. Rule of law doesn’t exist: words of law are meaningless

1. Two critiques

a) Judges are outcome determinative

b) Judges can’t be value neutral: always decide in accord with own values

7. Spann: Pure Politics

A. Pure politics: minorities should seek redress through political not legal means

1. Implicates Congress: where minorities should focus attention instead of judiciary

a) Problems with judiciary

(1) Lacks power

(a) Majority is majoritarian: follows will of people

(2) Indeterminacy thesis

b) Advantage

(1) Influencing legislature: no rules

(a) Outcomes merely determined by counting votes

(i) No right or wrong, just or unjust

(b) Minorities must focus on how to maximize their influence

(i) By any means: neither right nor wrong

2. Some faith in law, but go to legislature to get law

8. Bell: Racial Realism

A. Legal realists: predecessors to Critical Racial Theorists

B. Racial Realism

1. Acceptance that there won’t be racial equality

a) Blacks are permanently subordinated class in US

2. We should all be racial realists

a) If we accept reality, then we will have realistic expectations and be able to formulate response/action to fit within parameters

C. Struggle for freedom: manifestation of humanity that survives and grows stronger through resistance to oppression even if oppression never overcome

9. Raspberry: Why is it harder for blacks to prosper

A. Biggest issue isn’t white racism but values

1. White racism is problem: but doesn’t explain disparity

a) In last 20-30 yrs., problems only got worse so as not to be valid explanation

2. Value system: impedes racial progress

a) Fosters impression that life happens to them without their input

B. Cultural critique: culture can be positive: black culture must change

10. West: Nihilism in black America

A. Black culture

1. Background

a) Black culture: evokes basketball and music

(1) Music: hip hop: most popular genre now

(a) 9/10 top selling singles by blacks; 15/20: blacks

(b) Focus: consumerism (living large; bling bling); sex

2. Two camps blacks divided into

a) Structuralists: liberal ethic

(1) Focus on society’s structural constraints

b) Behavioralists: conservative ethic: 

(1) Focus on hard work, frugality, deferred gratification

3. But both camps are problematic

a) Neither gets to root of problem

(1) Nihilism: despair, depression of blacks

(a) Social despair; sense of worthlessness is widespread

(i) Increasing now

4. Reasons for nihilism

a) Crisis in leadership: 

(1) Blacks get hung up on charismatic leaders

b) Goal modification: get rid of consumerism, causal sex

(1) Corporate America has created way of life that blacks can’t overcome

(a) Images of comfort, convenience, machismo, femininity, violence, sex

(i) Edge out non-market values

5. Solution to nihilism

a) Politics of conversion: blacks should get involved 

(1) New models of collective black leadership black leadership

11. Kennedy: Race question in criminal law: changing the politics of the conflict

A. Thesis: blacks shouldn’t practice politics of conversion but politics of respectability 

1. 4 camps: race and justice

a) Law and Order

b) Conservative Libertarian

c) Color Blind

d) Dedicated specifically to advancing black interests (e.g. Jesse Jackson, NAACP)

(1) Group views criminal justice system as racist

(a) Based on disparate impact on blacks

(i) E.g., crack v. powdered cocaine

(2) Criticism: but must be careful of stating that disparate impact is racist

(a) Not fair to say law is racist unless law burdens majority of group

(i) By looking at effect, then these groups actually harm blacks

(a) Conflate good and bad blacks 

(b) E.g., crack laws: majority of blacks victimized by crack, not burdened

(i) Helped by crackdown so long as no relationship between being black and using crack

(ii) Distinguish between public policy and being racist

(a) May be bad public policy yet not racist

(iii) Consider: Washington v. Davis std.: intentional discrimination

(a) Crack laws probably not intentional

(i) Challenges have failed on these grounds

(c) Blacks and criminal law

(i) Blacks helped more by over-enforcement than under-enforcement

(ii) View of system injures racial reputation

2. Politics of respectability: 

a) Concern with reputation

(1) Blacks have bad reputation

(a) Causes majority to lump blacks together

b) Must work to improve reputation

(1) Blacks are capable of following majority values: stds. of middle-class whites

(a) Improve racial reputation by conforming to white system

(i) Blacks have in past conformed

(a) Have always distinguished between good and bad blacks

(i) Emphasize difference between groups

(2) By calling law racist, makes it seem that they are crack users, weak on crime, etc.

12. Chris Rock video

A. Blacks: good; niggers: bad

1. Blacks must play up distinction between two types

IV.
Historical overview: Indians and Latinos

1. Delgado, Stefancic: Images of the Outsider in American Law and Culture

A. Good and bad distinction: perception extends beyond blacks

1. Minority views

a) Blacks: good slave v. shadow person

b) Indians: princess v. savage

c) Hispanic: loyal sidekick v. greaser

d) Asians:

2. Views can improve

a) Blacks and Indians have improved after WWII

b) But Asians and Hispanics haven’t

(1) Asians

(a) Historic: thieves, dishonest, non-assimilable: foreign

(b) Modern: 

(i) Hasn’t changed much

(a) Still often seen as foreign

(ii) Consider: is this accurate

(a) Asians as model minority

3. Consider politics of respectability 

a) Should Asians market themselves as conformist?

(1) E.g., Los Alamos spy scandal: should Asians show their patriotism

2. Williams: American Indian in Western Legal Thought

A. Thesis: rule of law upheld Doctrine of Discovery to allow conquest and destruction of indigenous

1. Doctrine of Discovery

a) Discourse of conquest

B. Prucha: Development of Federal Indian Policy

1. 6 features of Indian policy: conquest by West gave Americans power to set policy

a) Tension in policy between separation v. assimilation

b) Tension between gov’t policy v. popular manifest destiny, advancing the frontier

3. Delgado: American Indians

A. Address of President Jackson

1. If gov’t wants to civilize Indians, then it is defeating own policy by pushing them further into wilderness

a) Indians should be relocated to own lands

B. Indian Removal Act: result of Jackson’s address

C. Cherokee Cases

1. Cherokee Nation v. Georgia (1831)

a) Cherokees had land

(1) Gold was found

(a) Ga. passed law requiring Cherokees to leave land

b) Ct. addressed whether Cherokees are foreign state able to sue under Constitution such that Ct. has jsd.

(1) Cherokees lack standing: dependent nation, not separate foreign nation

2. Worcester v. Georgia (1932)

a) Georgia had law prohibiting whites from living on Indian land without license

(1) Minister was convicted for not having license

b) Ct. addressed whether Ga. law was invalid under supremacy cl. as against US treaty

(1) Treaty didn’t surrender Indian rights to self-government, so Ga. had no right to control entry on land

c) But hollow victory: Jackson and Ga. refused to enforce

D. Ex Parte Crow Dog (1883)

E. US v. Kagama (1886)

F. General Allotment Act of 1887

G. Lone Wolf v. Hitchcock

1. SC upholds Congress’s plenary power over tribal relations of Indians

a) Whether US should comply with treaty is political question not for ct. 

4. Delgado: Latinos/as

A. Consider black, Indian, Latino cases: most know of Dred Scott but few of the other cases

1. Legacy of conquest v. legacy of slavery

a) Legacy of slavery:

b) Legacy of conquest: not seen as seriously as slavery

(1) Mexico subject to double conquest: first by Spain, then Anglo-Americans

B. Construction as Latino: 

1. 4 groups: Mexican, Puerto Rican, S. American, Cubans

a) 90% identify as white

(1) Hernandez-Truyol: Demographics of the Hispanic Population

(a) Concept of whiteness differs from non-Hispanic whites

C. Treaty of Guadalupe-Hidalgo (1848)

1. US bought about ½ of Mexico for $15 mil. as price to settle war

a) Allowed Mexicans to become American citizens by election or to remain Mexican citizens

(1) But distinguish US from state citizenship: states could choose not to give franchise even at same time US citizens

D. People v. De La Guerra (1870)

1. SC upheld right of Mexican who had elected US citizenship after Mexican War to be judge because he was citizen

a) Right to become US citizen didn’t require any implementing legislation for Treaty

V.
Historical overview: Asian Americans and African Americans; Whites

1. Delgado, Asian Americans

A. People v. Hall (Cal. 1854)

1. Ct. interpreted law providing that “no black or mulatto person, or Indian, shall be allowed to give evidence” for or against a white as extending to Chinese

a) Indian encompassed all Asians: consider ethnology at time of enactment: 3 races

B. Yick Wo v. Hopkins (1886)

1. Chinese launderer challenged SF ordinance requiring consent of bd. of supervisors for laundries not in brick or stone buildings

a) Law facially neutral but designed to exclude Chinese

(1) Yick Wo claimed applied discriminatorily in violation of 14th Amend.: all 200 Chinese who applied denied, but all whites but one accepted

2. SC struck down ordinance

a) Ordinance was unconstitutional because applied discriminatorily due to hostility to Chinese

3. Law violated 14th Amend. based on effect

a) Consider decision today under Washington v. Davis construct

(1) Intent: purpose of law seemed to discriminate, so might be struck down

C. Chae Chan Ping v. US (1889)

1. Chinese laborer detained on vessel and refused reentry into US challenged Scott Act

a) Scott Act: refused entry to Chinese, including residents who left and tried to return

(1) Revoked provision of Chinese Exclusion Act that had allowed Chinese to acquire certificates that allowed reentry

(a) Chinese Exclusion Act of 1882: Chinese refused entry into US and residents who went abroad likewise refused without permit

(i) Reaction to labor competition and racism based on foreignness (unasimilable)

b) Ping had CEA permit, but returned after enactment of Scott Act

2. SC upheld act

a) Congress was protecting US citizens from Chinese or any foreigners

(1) Power of exclusion is incident to sovereignty delegated by Constitution

(a) Can be exercised at any time as interests of gov’t determine

(2) Congress had determined that unassimilable Chinese are dangers to peace and security

D. Korematsu v. US (1944)

1. American-born citizen of Japanese descent challenged internment under Exclusion Order of 1942 under 14th Amend.

a) Military forced all persons of Japanese descent to enter internment camps to prevent espionage and sabotage

2. SC upheld order

a) Constitutional for country to protect itself

(1) Not racial discrimination but because of war with Japanese empire

3. Dissent, Jackson

a) Korematsu is discriminated against because of race

(1) Born, raised in America: no challenge to loyalty

(2) Ct. ignores disparity of treatment of German and Italian Americans

2. Bell, Slavery and the Founding Fathers

A. Declaration, Constitution written declaring all men created equal but at time slavery existed

1. Framers never used word slavery: but referred to it several times

a) Art. I, § 2, cl. 3: 3/5 cl.: apportionment of representatives

b) Art. I., § 9, cl. 9: slave trade can’t be banned before 1808

c) Art. IV, § 2: Fugitive Slave Cl.

2. Entire Constitution was compromise between slaveholders and anti-slavers

a) Treated slavery as property issue rather than as moral issue

(1) To appease South so as to promulgate Constitution and avoid crisis

3. Comports with racial realism

a) 3rd principle (in addition to those above: US as white nation where minorities only advance when in interests of whites)

(1) When whites have competing principles, they often compromise in ways that sacrifice rights of minorities

B. State v. John Mann (N.C. 1830)

1. Man to whom slave was lent who beat slave and was charged with assault

2. Ct. addressed whether crime for owner to assault slave

a) Not crime: master needs absolute power to render submission of slave perfect

C. Kennedy v. Mason (La. 1855)

1. Slaveowner sued overseer for negligently killing slave during beating

2. Ct. held overseer was grossly negligent and liable to owner for value of slave

a) Issue revolved around property: not liability for death of person

D. Resistance to slavery

1. Forms resistance can take

3. Scott v. Sandford (1856)

A. Sandford took slave Scott to live in IL from Mo.

1. Scott sued for freedom after returning to Mo.

a) Why not sue when in IL: unsure

(1) Speculation that had wife in Mo.

(2) Differences between slave and free laborers not so great

b) Claimed that as IL was free state, he had become free

2. Issue before ct.: is a black descendent of slaves a citizen such as to sue in federal ct.

B. Held: slave is not a citizen

1. History

a) Declaration and Constitution: framers didn’t intend for blacks to be citizens

(1) Black man has no rights that the white man is bound to respect

(a) No intent that blacks should be citizens

(i) Reinforced by laws

C. Very controversial almost immediately

1. Soon became moot

4. Achenbach, Think, The Act: Emancipation Proclamation

5. Frederick Douglass, The Constitution of the US: Is it pro-slavery or anti-slavery

6. Plessy v. Ferguson (1896)

A. Jim Crow laws: required separation of races in places open to public

1. Passed by every southern state beginning in 1880s

B. Plessy was 1/8th black: looked white

1. Sat in white section of train

a) Conductor ordered him to move to black section: Plessy refused and was ejected and arrested

(1) Claimed he was white

2. Mfr’ed case: business community opposed Jim Crow laws

a) Got Plessy to be test case

C. Issue: whether law violated Civil War Amendments

1. 13th: Jim Crow doesn’t violate: doesn’t apply without involuntary slavery, which this is not

a) Would run the discrimination argument into the ground

2. 14th
a) Violates blacks’ civil rights by intentional discrimination leading to inferiority

(1) Inferiority is matter of self-perception

(a) Whites don’t feel inferior by segregation, so if blacks do, then it is their own doing

b) Purpose is to enforce absolute equality

(1) Limits of law: law is not meant to enforce social agenda

(a) If races are to secure equal rights and commingle, then must occur naturally, not by action of legislation

D. Dissent: Harlan

1. Railway is really public entity that must comply with Civil War Amends.

2. Everybody knows that purpose of law is to demean blacks

a) Racial realist arguments: interest-convergence thesis

(1) First judicial notice of colorblindness: white race deems itself the dominant race, but Constitution is colorblind

(a) Realism: if whites remain true to constitutional liberty, then they will continue to be dominant race

(2) 60 mil. whites in no danger from 8 mil. blacks

(a) But denying them rights could lead to violence

b) Construct of Asians as foreign: not able to become citizens

(1) But can ride in white cars, whereas black citizens who may have fought to preserve Union and entitled to participate in politics, are excluded

7. Bell, The Chronicle of the Space Traders

A. Space Traders: alien race comes to US and offers to trade gold to pay of all gov’t debts, ability to clean environment, etc., in exchange for all blacks

1. Constitution is changed to allow gov’t to order blacks into special service

a) Vast majority approve amendment and trade

B. US as white nation that doesn’t care about blacks and their rights

1. Will do anything at black expense that is possible to achieve something better

a) Law would be changed to accommodate needs: flexibility

8. Delgado: Becoming White: How the Irish, Italians, and Jews became White

VI.
Race and the marketplace

1. Ayers: Fair Driving: Gender and Race Discrimination in Retail Car Negotiations

A. Study of car sales 

B. Rationale for discrimination

1. 3 types of discrimination

a) Animus-based discrimination

b) Statistical-based discrimination: maximize profits by treating differently

(1) Cost-based: designed to minimize costs, at time and in long-term

(2) Revenue-based: designed to maximize profit

(a) Cause of car sales disparity

2. Is discrimination illegal

a) Yes: Civil Rts. Act of 1966, §§ 1981, 1982

(1) Idea that dollar in hands of black should be same as in hands of white

b) But problem in car sales

(1) Proving intent

2. Garcia v. Spun Steak Co. (9th Cir. 1993)

A. Co. instituted English-only policy during work time: to allay isolation and alienation of non-Hispanic-speaking employees

1. Challenged by Spanish-speaking employees

a) Civil Rts. Act of 1964: Title VII: disparate treatment or disparate impact

(1) Prima facie case: specific, seemingly neutral practice has significantly adverse impact

B. Held, English-only policy has no disparate impact

1. Speaking at work is privilege: employer need not provide

a) When giving privilege, may define narrowly, incl. limiting language

(1) No disparate impact because employees are bilingual

3. Rogers v. American Airlines (S.D.N.Y. 1981)

A. Airline employee challenged policy prohibiting corn rows under § 1981 and Title VII

B. Held, not discrimination

1. Hairstyle was matter of choice, not immutable characteristic (as Afro might be)

(1) Applied equally to anyone with long hair who might choose to wear corn rows

VII.
Family law and race

1. Naim v. Naim (Va. 1955)

A. White woman and Chinese man, residents of Va., where interracial marriage forbidden, went to NC to marry

1. Va. indicted under anti-miscegenation laws

a) Whites can’t marry non-whites: to prevent mongrel races

b) Going out of state to evade law is criminal

2. Challenged conviction under 14th Amend. equal protection

B. Held, law is constitutional

1. Treats all races equally, so de facto doesn’t discriminate

2. Berger: After Pocahontas: Indian Women and the Law

3. Loving v. Virginia (1967)

A. White man and black woman, Va. residents, went to DC to marry

B. Held, miscegenation statute is unconstitutional

1. 14th Amend.: to eliminate all invidious sources of discrimination in the states

a) Purpose of law to promote white supremacy

4. Kennedy: How are we doing with Loving: Race, Law, and Intermarriage

A. Post-Loving

1. Interracial marriage has increased

a) But less for blacks than any other race

2. Loving: requires non-discrimination

a) But we should support integration

(1) Intermarriage should be encouraged: is affirmative good

3. Reluctance to consider as problem low rate of inter-marriage

a) Avoid stoking white racial egotism

b) Avoid reinforcing beliefs that blacks lack self-respect and want to become intimate with whites

c) Reluctance to think of marriage as commodity in distributive terms, rather than as on higher plane of love, etc.

B. Impediments to increased white-black intermarriage

1. White opposition

2. Black solidarity

3. Consequences of deprivation: disparity between black/white spouses

C. Solutions

1. Legal system should fully carry through anti-discrimination laws

a) E.g., especially as to interracial adoptions (end race matching)

2. Publicly support interracial relationships

3. Militantly support policies to elevate status of blacks

5. Edwards: Bring me home a black girl

A. Blacks should encourage blacks marrying blacks

1. Intermarriage is affirmative evil

a) Undermines black community and idea that black women are beautiful

6. Mississippi Band of Choctaw Indians v. Holyfield

A. Indian couple, members and domiciliaries of reservation, went off reservation to give birth to twins, then allowed white couple to adopt

1. Tribe sued under Indian Child Welfare Act of 1978 to recover twins

a) Purpose: establishes federal policy to protect rights of Indian child as Indian and rights of tribe in keeping children within community

(1) Jsd. over Indian custody gen’ly given exclusively to Indian cts.

(a) Preference for placement with Indian families

b) Concern with impact on children form removing them from their culture

B. SC held that tribe had jsd. over twins to determine custody notwithstanding parents’ intent

1. To permit individual parents to defeat congressional purpose would undermine Act

7. Palmore v. Sidmore (1984)

A. White couple divorced and wife got custody of child

1. Woman dated black man

a) Ex-husband filed for custody on grounds that best interests of child not served by having black step parent

2. TC found for father

a) CA affirmed

B. SC reversed

1. Reality of private biases and possible injury are not permissible considerations in considering custody

a) Law can’t directly or indirectly give effect to prejudice

(1) TC in considering race violated 14th Amend.

8. Bartholet: Where do black children belong: the politics of race matching in adoption

A. Article is highly significant: major impact on evolution of adoption policies in last 13 yrs.

1. Writes about white parents who want to adopt black children

a) Issue at time: not much of the reverse

(1) But also interest now in adopting Asian children

B. Concerns with transracial adoption

1. Nat’l Assoc. of Black Social Workers: in 1972 strongly opposed transracial adoption

a) Influence ended previous, brief period of openness

(1) Lead to numerous laws requiring race matching if possible

(a) But many laws now rescinded due to Bartholet

b) Reasons

(1) Necessity for self-determination of all blacks

(2) Need for young blacks to identify with all black people in black community

(3) Need to build a strong nation

2. But is it correct to place such a burden on the backs of child who otherwise might not be adopted, etc.

a) Problems

(1) Holding policies: keep children in foster care until black family comes along

(a) Stds. for black families might be lower than for whites

b) Adoption law/policy violates 14th Amend.: 

(1) Accounts for race without compelling reason

(a) But, e.g., Drummond v. Fulton Co.

(i) 5th Cir. found compelling reason: black parents better able to teach survival skills and guidance

(2) Issue of survival skills

(a) But:

(i) Is it stereotyping: race as proxy for views

(ii) Are there survival skills

(iii) If there are survival skills, then according to studies, white parents do better with them than black parents

C. How do black child fare in transracial adoptions

1. Come out fine

a) Racial identity: significant differences between black kids raised by blacks and by white

(1) But different data: whether good or bad depends on values and views

(2) Analysis of data

(a) Adopt strong sense of black identity

(i) Appear more positive in identity and value of transracial relationships

(a) More interested in transracial lifestyle

9. In re T.J., M.D., & C.J. (C.A.D.C. 1995)

A. M.D. v. C.J. (D.C. Super. Ct. 1994)

1. Background

a) TJ was placed in foster care system because mother schizophrenic and eventually unable to care for him

(1) Found to be unfit mother

(a) TJ placed with MH, white lesbian

(i) Agreed that TJ would be returned to family when they could care for him

(2) TJ improved under MH’s care: had been underdeveloped socially and intellectually

b) Great aunt MD sought control of TJ: already raising sibling and several other children and had successfully raised others

(1) Mother and separated, disinterested father supported return

(a) Strong extended family network

c) MH petitioned for adoption

2. Ct. found that adoption by MJ in TJ’s best interest

a) MH has strong bond with TJ that would be impaired by separation

(1) TJ had substantially developed under MH’s care

b) MH aware of and able to handle race issues: affirm racial identity

(1) Notwithstanding stronger bond and identity that TJ would gain with real family

(a) But potential harm from separation outweighs

CA reversed

B. VIII.
Education and race

1. Background

A. Education: important laboratory for many racial issues

1. Esp. integration

2. Gong Lum v. Rice (1927)

A. Gong Lum sued school district to force it to allow daughter to attend white school

1. District refused to allow her to attend: forced her to attend colored school

2. Gong Lum claimed that as no Asian school in county, then daughter should be allowed to attend white

a) Not colored

B. SC held that Miss. could require Gong Lum to attend colored school

1. Easier question than Plessy v. Ferguson

a) Long tradition of segregated schools

(1) Cts. has frequently addressed

3. Brooks: Notes on the NAACP battle against Jim Crow

A. Invention of public interest litigation: NAACP Legal Defense Fund

1. Under Charles Hamilton Houston and Thurgood Marshall, best public interest law firm ever

B. Goal: to overturn Plessy

1. Means: education: schools as tool

a) Criticized: not concerned with state of education, but merely that Plessy be overturned

2. Tactics: small steps strategy

a) Began by attacking segregated grad schools in state cts.

(1) State cts. preferable to federal

(2) States couldn’t afford to provide separate, equal grad schools

C. Pearson v. Murray (Ct. App. Md. 1936): Marshall’s first major civil rts. case

1. Ct. ordered UMd. to admit black to law school

a) 1st time ct. ordered integration

(1) Cited Gong Lum: if no other separate school available, then available school must integrate

4. McLaurin v. Oklahoma State Regents for Higher Educ. (1950)

A. Black applied to Univ. Okla. for doctorate

1. OK desegregated grad schools for which no separate facility

a) But segregated facilities: kept student physically away from whites in classes, library, cafeteria, etc.

B. Ct. held unconstitutional: deprive of right to equal protection

5. Sweatt v. Painter (1950)

A. Black applied to UT Law School because no law school in Tex. admitted blacks

1. TX founded separate school for blacks (today Tex. Southern)

B. Ct. held unconstitutional and ordered student admitted to UT

1. Intangible factors ensure that UT always superior to black school

a) No one not forced to would ever attend school

b) Vast majority of practitioners—whites—separate

(1) Lawyers need to intermingle with colleagues

6. Brown v. Bd. of Educ. of Topeka (1954) (Brown I)

A. Students in KS, SC, VA, and DE challenged segregated secondary schools

B. Ct. held segregated education unconstitutional

1. History: unusual procedure: held 2nd arguments just on history of 14th Amend.

a) Can’t determine framers’ intent

b) Education different now than at enactment

(1) Blacks weren’t educated; education limited for whites

(2) Now, education most important thing states do

2. Segregated education, regardless of equality, is unequal

a) Black schools will always be inferior

(1) Make black children feel inferior

(a) Based on social science studies: 1st time SC relied on

(i) Doll tests: which kids prefer to play with; how they dress white v. black dolls; etc.

(ii) Indicative of own sense of worth

C. Remedy

1. SC held off on imposing remedy

a) Wanted to know how it should apply holding

(1) Asked segregating states to formulate plans

(a) Contend will be very difficult to comply

D. SC as social scientists

1. Criticized

a) Doll studies don’t show inferiority

(1) Demonstrate opinion of race reputation

(a) But could have better self opinion

b) If SC wrong on studies, then wrong on decision

7. Brown v. Bd. of Educ. of Topeka (1955) (Brown II)

A. SC remanded to DCs with instructions to supervise implementation of desegregation with all deliberate speed

1. DCs will supervise local school systems, which will develop plan

2. Delay in implementing

a) Acceptable: administrative problems

b) Unacceptable: disagreement with decision

8. Dudziak, Desegregation as a Cold War imperative

9. Cooper v. Aaron (1958)

A. Ark. resisted Brown decision

1. Little Rock School Bd. had prepared to implement desegregation 3 days after Brown I

a) After Brown II, developed incremental plan

(1) 9 blacks selected to attend high school

2. But state intervened: strategy of massive resistance

a) Gov. Faubus detailed Nat’l Guard to prevent entry

(1) Blocked access for 3 weeks

(a) DC enjoined gov. and NG from preventing integration

(2) NG withdrawn

b) Students attend school on 1st day

(1) But withdrawn because of angry crowd that police couldn’t control

c) US Army sent to Little Rock to accompany students, then replaced by nat’lized NG

3. Bd. then petitioned DC to postpone implementation of further integration

a) Argued impossible because of public and gov’tal opposition

B. SC held that Bd. must integrate in accord with Brown

1. Can’t suspend constitutional rights even to preserve law and order

C. Result

1. In Little Rock, Faubus closed all schools: no req. for high school educ.

a) Whites went to private schools

2. Brown began white flight

a) Whites abandoned inner cities and urban schools

3. Critique: law can’t make people do what they don’t want to

a) Did Brown work

10. Washington Post: Barbie Buyers Draw the Color Line

11. Legal developments after Cooper v. Aaron

A. W.E.B. DuBois: predicted that South wouldn’t comply with Brown

1. Thought important difference between segregation that people choose and that is forced upon people

a) People can choose to segregate: to be with their own kind

b) But law can’t force segregation

B. Alexander v. Holmes Cty. (1969)

1. SC held all deliberate speed over

a) Must immediately terminate segregation and comply immediately with Brown

C. But what does compliance mean

1. Some schools allowed students to choose which schools to attend: freedom of choice plans

a) Green v. County School Bd. (1969): don’t establish compliance with Brown; insufficient

(1) Schools had to do something more to comply

(a) Giving students choice not enough

2. Then, some schools started busing to integrate

a) Swann v. Charlotte-Mecklenburg Bd. of Educ.

(1) 4 findings

(a) Quotas requiring that each school reflect city’s racial make-up (71% white; 29% black) are permissible

(i) Not preferred, but SC wouldn’t strike down

(b) Brown could be complied with even if segregated schools exist so long as not result of past or present discrimination

(i) If occurs naturally, from housing, etc., then okay

(c) Unless history of discrimination by school bd., then race can’t be factor in assigning students to schools

(d) Busing to achieve desegregation is constitutional even if there are other schools closer to students’ homes

3. Looked like Brown would be enforced

D. Result of enforcement: issues

1. White flight: from cities with substantial black/Latino populations to suburbs

a) Millken v. Bradley (1974): after white flight from Detroit, school bd. ordered busing to suburbs from cities to integrate

(1) SC held unconstitutional: unless proof of constitutional violation in suburbs such as in city, then can’t bus

(a) Inter-district remedies unconstitutional unless each district responsible

(2) Dissent: Douglas

(a) Effect would be worse than Plessy, which required equality

(i) Blacks would go to worse city schools

2. Washington v. Davis (1976): established req. of intentional discrimination

a) SC remanded a lot of desegregation cases to DCs to look for intent

3. Relief from Brown obligations to desegregate

a) Oklahoma v. Dowell (1991): 

(1) In order to establish compliance with Brown:

(a) Good-faith compliance with desegregation decree

(b) Vestiges of desegregation eliminated as much as practicable

(i) Current issue in big cities that have largely minority enrolment

(2) Concern with cts. continuing to run school districts over parental involvement, etc.

12. Bell, Serving two masters

A. Disconnect between desegregation in theory and practice

1. NAACP sought maximum feasible desegregation

a) Regardless of impact upon whites, blacks, neighborhoods, etc.

2. Consequences of maximum feasible desegregation: white flight

a) Marshall should’ve anticipated

(1) But not concerned with actual students

3. Strategy that NAACP would’ve pursued if students chief concern

a) Improving black schools instead of solutions such as busing

B. Civil rts. orgs. still pursue maximum feasible desegregation

1. Still don’t get the failure in light of white flight

a) Reflects bias of financial supporters: often middle-class whites

(1) True believers force orgs. to integrate

2. Civil rts. lawyers think they know what is best for clients: integrated

a) Strategy for suit: may have ethical issues

(1) Developed idea for suit, then sought out clients to fit that

C. Movement should’ve sought improved black schools instead of integration

1. Growing trend towards that instead of busing: Boston, PG Co.

13. Bell: Racism hypo: NAACP v. Alternative Desegregation Plan

A. Background: 

1. Plans

a) Total desegregation: busing over 50 mi. to achieve 80% white, 20% black mix

b) ADP: reassigning so long as students don’t travel more than 20 minutes or 2 mi. from home

14. Murray and Hernstein: Race, genes, and I.Q.: An apologia

A. Based on The Bell Curve: not mainly about race: but intelligence

1. Thesis: US ruled by cognitive elite: people who score highest on cognitive tests, attend elite schools

2. 4 parts

a) Intelligence is useful construct

b) IQ tests measure intelligence

c) There are racial/ethnic differences in intelligence

d) These differences are more genetic than environmental

B. 3 groups: fit classic bell curve

1. Elite: IQs above 110

2. Middle: IQs 90-110

3. Low: below 90: 25%

a) Characteristics:

(1) Prison, poor, people with children

(2) Hispanics, blacks

(a) Average IQ for blacks: 85

(i) ¼ < 75 (borderline retarded)

b) Low IQ is best explanation for why people are poor, have children outside marriage, in prison, etc.

C. Normative section: society increasingly polarized between cognitive elite and people with low IQs

1. Programs that try to help people on low end of bell curve fail

a) Don’t recognize IQ differences

(1) Incl. that people on each end pass on IQ to children

2. Recommend end to affirmative action and welfare

a) Encourages people to have children

3. Recommend disallowing immigration from Latin America

a) Brings down nat’l IQ

D. Criticism on argument linking race and intelligence

1. But most concede that true that minorities have lower IQs

a) Debate over why

2. Intelligence is useful construct: differentiates and predictive

a) Predictive: of education, socio-economic outcomes

b) IQ measures intelligence

(1) Racial differences

(a) East Asians outscore whites

(i) Japanese, Chinese tend to outscore whites

(ii) South Asians, some Vietnamese score lower

(b) Whites outscore blacks, Hispanics

(2) Explanations

(a) Internal/cultural bias

(i) Reject: scores vary even on sections that don’t include any potential cultural bias

(a) Digit span test: reciting numbers backwards and forwards

(i) White outperform blacks

(b) External bias: ability of test to predict real abilities

(i) Reject: no difference in predictive abilities of Hispanics, whites, blacks

(c) Environmental:

(i) Reject: blacks tend to score lower than socio-economically comparable whites

(a) E.g., middle-class blacks score lower than lower-class whites

(ii) Discrimination:

(iii) Even if environmental, then still very difficult to remedy

(a) So liberals shouldn’t aim for environment over genetics

(d) Genetic: 

(i) Most acceptable rationale

(a) Both by evidence and process of eliminating other choices

(ii) 40-80% of IQ comes from parents

3. Genetic difference not disturbing

a) Reasons

(1) Possible to overcome genetic

b) Blacks, Hispanics shouldn’t be upset

(1) No rationale reason to treat people differently

(2) Each group values traits it has and disvalues those it doesn’t have

(a) Not sorry: like themselves as they are

E. Murray, Hernstein not in mainstream

1. Agreement about intelligence differences

a) But mainstream find answer in environment not genetics

(1) Not as pessimistic as Murray, Hernstein

2. Environmental arguments

a) Cultural: explains test difference

b) Discrimination/colonialism 

15. Newsweek: IQ: Is it destiny

16. Cowley: Testing the science of intelligence

17. Washington Post: Genes’ sway over IQ may vary with class

A. Environment plays bigger role than thought in IQ

1. As you move lower in social scale, environment more important and genetics less

a) So, genetics may be important for middle class, but not lower

Race-Conscious Remedies

1. Nunn: Law as Eurocentric enterprise

A. Law is Eurocentric

1. European values: materialistic

B. Relationship between Eurocentric values and law

C. Relationship between Eurocentric values and racism, sexism

1. Sets boundaries of how far 

a) Racism, sexism are products of Eurocentric thinking

(1) Not necessary: consequence

D. Eurocentric values

1. Dichotomous reasoning

2. Employments of hierarchies

3. Analytical thought: issue/item is broken down into constituent parts to be analyzed

a) Contrast synthetic reasoning: considers unity

4. Objectification

5. Abstraction

6. Extreme rationalism

7. Desacralization

E. What should minorities do

1. Law reinforces Eurocentric hegemony

a) 3 ways

(1) Controls the beast: organizes and directs white institutions, cultural practices

2. Minorities should become outlaws because all law does is reinforce

a) Can’t participate in Eurocentric legal system

(1) To contest must create separate cultural base

2. Butler: What is affirmative action

A. What is affirmative action: racial benefit

1. Discrimination: but why acceptable

a) Rationale

(1) Past discrimination

(a) Reparations: cf. tort remedy: designed to place blacks where they would be but for slavery, Latinos where they’d be but for colonialism

(b) Problem:

(i) Provides remedy to those who never actually 

(2) Present discrimination

(3) Diversity

(a) Two kinds

(i) Essential: presence of minorities contributes something otherwise missing

(a) Problem: 

(i) Stereotypes: mere presence of blacks doesn’t mean that there’ll be diversity: idea that 

(ii) Parity: based on resource allocation: if allocation is disproportionate, then it is prima facie unjust

(a) Problem: concern that will lead to quotas

B. How does AA work

1. Majority of schools not elite: 60%

a) Anyone who applies will get in, so no need to use AA

(1) But 40% of schools are elite: many more qualified applicants than spots

(a) So, use AA

2. Elite colleges

a) What do they consider: grades, SATs, geography, legacies, extra-curricular activities, race

b) Why consider race: if schools considered only “objective” factors, then few minorities would get in

(1) Blacks do worse on SATS compared to whites

(a) Verbal: 

(i) 700+: 70 blacks; 8,239 whites

(ii) 650-700: 221 blacks; 16,216 whites

(b) Top-most schools accept those top blacks

(i) Other schools vary factors to let in blacks with lower scores

(2) Statistics: class of 1976, blacks at elite universities

(a) Blacks did better than white: higher incomes, rates of post-grad.

(i) 225 professional degrees: 70 doctors; 60 lawyers; 125 business execs.

(ii) Average income: 71K

3. Kennedy: Persuasion and distrust

A. Has AA benefited blacks: yes

1. Without, would be few blacks at top universities

B. Has AA benefited country as whole: yes

1. Without, would be few blacks in many types of jobs, e.g. police

C. Arguments against AA

1. Causes racial resentment: fear of white backlash

a) But has always been present

(1) Anytime any racial remedy attempted, whites have resisted

2. Stigmatizes blacks by implying they can’t compete equally

a) But even without AA, potential for stigmatization

b) Also, beneficiaries don’t feel it

3. Beneficiaries attain positions that they don’t deserve: non-merit

a) But critique of merit: AA is seen by them as modest compensation; many aspects of society, education non-meritorious (e.g. legacies)

b) Response to critique (Barber/Sherry)

(1) Bakke: Bakke was supported by numerous Jewish orgs.

(a) Quotas had been used to exclude Jews

(i) Cf. diversity: how do you know when there are too few/many: same issue from different angle

(a) Consider CA: after Prop. 209, UCLA: Asians, 60% of student body; Latinos, 40% of CA pop., just 5% of students

(2) Admissions is based on merit

(a) E.g., CA: it doesn’t just so happen that Asians are 60% of UCLA

(i) Worked hard to get in

(a) Same with Jews: 

(i) To suggest otherwise is anti-Semitic: that Jews get in through connections, conspiracy, etc.

4. Bakke v. Bd. of Regents (1978): 

A. UC Davis awarded admissions points to economically disadvantaged and minorities

B. SC reviewed

1. Strict scrutiny

a) Compelling interests: SC rejected all but 4th: either not compelling or not narrowly tailored

(1) Reduce deficit of minorities

(2) Counter effect of societal discrimination

(3) Increase # of drs. serving underserved communities

(a) Not acceptable unless most or all minorities do so

(4) Preserve education benefits flowing from diverse body

2. Diversity

5. Johnson: Bid Whist, Tonk, and US v. Fordice

A. Forced integration submerges minority culture in the majority culture

6. USA Today: A New Battleground for AA

7. Chicago Tribune: CA sees drop in some minority enrollments

8. Grutter v. Bollinger (2003)

A. Univ. Mich. Law School admissions system

1. Critical mass: univ. sought blacks, Latinos, Indians

a) Diversity: 3 races underrepresented

b) Critical mass: ambiguous goal

(1) Mass of minorities needed to provide cross-racial understanding

B. SC decision: O’Connor

1. Issue: whether admissions program violates 14th Amend. by accounting for race

a) Applies strict scrutiny: program must have compelling interest that is narrowly tailored

2. Compelling interest: yes

C. Dissents:

1. Scalia: 

a) Compelling interest doesn’t exist

(1) Law school not about cross-racial understanding: life experience, not academic

b) Will open up cts. to muddled suits to define application

2. Thomas

a) Blacks should be left alone to achieve parity: no white helping hand

b) Racial classifications: previously used only for pressing public necessity

(1) Korematsu

c) Compelling interest

(1) Nat’l security: only historic interest accepted

(2) Previously SC has rejected other interests comparable to diversity

(a) Best interests of child

3. Rehnquist

a) Mich. attempts to achieve racial balance: de facto quota

9. Khalenberg: Class, Not Race

10. Glazer: Blacks Only?

Race and Criminal Law

1. Background

2. Harvard Law Review: Racial violence against Asian Americans

3. Lee: Race and the trial process

A. Cf. rape shield laws

1. Should there be race shield law: prevent att’ys from making inappropriate racial allusions

a) Lawyers often promote racial inferences to move jury towards their view

b) Controversial issue as to how much race should be excluded

4. Volpp:

A. Cultural defense: legal strategy used by Δ to excuse behavior by exculpating mens rea on cultural grounds

1. Presents evidence concerning Δ’s culture as informing state of mind

B. Woo Case: Chinese-American murdered son who was abused by father, then failed in attempt to kill self

1. Both sides discussed typical Chinese woman: whether what Woo did consistent

2. Issues

a) Stereotypes

b) Different stds. for different cultures

5. McCleskey v. Kemp (1986)

A. McCleskey, black man, convicted of murder of white police officer during robbery, sentenced to death

B. Issue: whether study that indicates racial considerations in imposition of death penalty proves death penalty unconstitutional under 14th and 8th Amends.

1. McCleskey relied on Baldus study

a) Juries more likely to impose death penalty on black ΔΔ for crimes against whites

(1) Most important correlate is race of victim

(a) Whites as no. more likely to get death penalty: commit more murders against whites

(i) Blacks commit more murders of blacks

(a) Disproportionately get death penalty because most victims are black, so get death against whites in more cases

2. 14th Amend.: not a violation

a) Not evidence of intentional discrimination

3. 8th Amend.: no violation

a) Argument that entire GA system cruel and unusual because of disparity of imposition

b) SC acknowledges disparity

(1) But discretion inheres throughout criminal justice system

(a) Incl. bias

(2) So no reason to get rid of death penalty

4. Policy concerns

a) Slippery slope: recognizing discrepancies would open up cts. to widespread challenges by other groups

b) Change is left for political branches

C. Highly criticized decision: considered worst case even decided

1. Cf. Plessy: required equality

a) But McCleskey seems to require something less

D. 2 14th Amend. equal protection remedies

1. Level down: abolish death penalty statute

2. Level up: equalize imposition so not dependent on race of victim

6. Scalia: Memorandum to the Conference (in McCleskey)

A. Scalia recognizes that race plays role in criminal justice system

1. But doesn’t require end of death penalty

a) Slippery slope

2. Ineradicable: can’t get rid of race

7. Butler: Racially based jury nullification: Black power in the criminal justice system

A. Thesis: black jurors should acquit black ΔΔ in malum prohibitum (victimless crimes where blacks suffer disproportionately) and certain malum per se (fact specific, but not victim crimes)

1. Morally just: race-based problems deserve more extreme remedies than non-race problems

a) Democratic domination: blacks have disproportionately less power in democratic processes

(1) Laws represent majority

(2) Rule of law critique (Bell, etc.)

b) Rt. to disobey unjust laws

c) Shouldn’t support system that they believe is unjust

(1) Counters SC rationale that black presence on juries is symbolically powerful

2. Action

a) Presumption of acquittal, in spite of guilt beyond reasonable doubt

(1) E.g., acquit black accused of possession, dealing

(2) Applies only to blacks: should convict other groups accused of same

8. King: Letter from Birmingham Jail

A. Two types of laws

1. Just: created by man based on morality

2. Unjust: created by man based on protection of majority’s interest

a) The majority would not subject itself to these laws

9. Matsuda: Public response to racist speech: considering the victim’s story

A. Outsider jurisprudence: 

1. Examining law from the bottom

a) Stories of victims: perspective of victims

(1) Anecdotal epistemology

2. Law and outsider jurisprudence

a) Law is product of racism

(1) But law can be changed

(a) Doesn’t accept Bell’s idea that law can’t be changed

3. Characteristics of outsider jurisprudence

a) Ratchets: legal tools that have progressive power

(1) E.g., affirmative action, reparations, etc.

(a) Help remedy law

b) Identity: makes difference

(1) Target group v. non-target group member

(a) Target group: member of historically oppressed group

(b) Non-target group: member of non-historically targeted group

(2) Identity makes difference in reaction to racism

(a) NTGM: see racism as joke, prank, etc.

(b) TGM: see racism as real threat

B. Racism

1. Differences

a) Legal v. illegal

(1) Legal: what’s not denounced by elites

(a) E.g., Jim Crow remnants (private clubs, de facto segregation)

(2) Illegal: what’s denounced by elites

b) Class

(1) Elites: less likely to resort to violence

(2) Lower class

2. Effects

a) Detriment to TGM: health, reject identity

C. Int’l comparison: how have other nations reacted

1. Commonwealth nations: all have laws criminalizing hate speech

2. US almost alone amongst common law states in not criminalizing

a) 1st Amend. considered to prohibits

(1) Civil libertarian argument: 

(a) Free society requires free exchange of ideas

(i) If gov’t starts censoring, then harder to constrain

b) But 1st Amend. not absolute

(1) Restrictions

(a) Infringing on public order

(b) Professional limits: e.g., gov’t employees engaging in political activity

D. Way in which 1st Amend. is interpreted is racist

1. Argument

a) Cts. enshrine racism by perpetuating harm against TGM by permitting racist speech

b) But restricting hate speech reconcilable with 1st Amend.

(1) Cf. commercial speech: business must be truthful in ads

(a) But false statements about TGM protected

2. Remedy: hate speech should be illegal: criminal liability

a) TGM should be able to initiate prosecution

(1) But NTGM ineligible: no history of oppression

b) Crime

(1) Whoever directs message of racial inferiority against historically oppressed group

(a) Including publishing unsubstantiated hate speech

Critical race theory

1. Background: what is CRT

A. Body of scholarship that focuses on race and racism and their impact upon people, esp. racial minorities

1. Some believe minorities different in important ways due to impact

a) Speak in different voice

2. Primary focus: failure of law to achieve racial harmony

a) No racial harmony, so law has failed

b) Law is product of racism and promotes it

B. How does law promote racism

1. E.g.

a) Matsuda: 1st Amend. jurisprudence

b) Bell, Dudziak: purpose of Brown to maintain white supremacy

C. Methods

1. Narrative often: knows through stories, experiences of people

a) E.g., Matsuda

D. History: began as reaction to Brown

1. In 1950s, 60s integrationalists rejected differences based on race

a) CRT began as explanation of why law didn’t work to eradicate

2. Up to 90s, focused on blacks and whites

a) But more recently focus on Latinos (Lat Crit; Olivas, Lopez, Montoya); Asians; Critical White Studies (Lopez, Dudziak)

E. Remedy: how and can law remedy

1. 2 schools

a) Dominance strain: racial realism (Bell): racial harmony can’t be achieved in current society

(1) Only viable solution is separate society free from whites

(2) Bell: Blacks should act in accord with dominance

b) Different voice: something important to be learned from different voices of people of colored that can help erase divide

(1) Possible to achieve racial progress: racist structures inevitably vulnerable because inherent contradictions that make it unstable

(a) E.g., Matsuda: ratchets

F. Concerns

1. Voice of minorities

a) Look at effects: results, consequences of law and policy

2. What difference does race make in scholarship, etc.

2. Matsuda

A. Would she care whether her race is discussed

1. No: outsider voice

3. Caldwell: Book note

4. Kennedy: Racial critiques of legal academia

A. Thesis: writing about essentialism: critique of Matsuda

1. Rejects notion of racial distinctiveness: different voice school

a) People who claim that are wrong

B. Examples of essentialism in Matsuda’s work

1. Matsuda’s claims

a) Effect of racism on blacks: quick to detect racism, distrust gov’t, 

2. Counters: she homogenizes experiences and minimizes differences of people of color

a) Blacks didn’t oppose internment of Japanese

b) Some blacks owned slaves

c) Some lighter skinner blacks look down on darker skinned

C. Problem with essentialism

1. Essentialism stereotypes

a) Particularity of individual’s characteristics are denied by reference to perceived characteristics of group

5. Montoya: Madcaras, Trenzas, y Grenas: Un/Masking the self while un/braiding Latina stories and legal discourse

A. Thesis: masking v. unmasking the self

1. Latina voice: story telling

a) Mother talk: about blood mess of menstruation, pregnancy, sex and results

b) Daughter talk: 

2. Essentialism: law should her the stories of minorities

a) Ideas of race, different backgrounds are invisible to whites

B. Prescription

1. Linguistic diversity: enhance academy by bringing in outside influences, e.g. Spanish words, wisdom

a) Incorporating those can have positive ramifications for academy

2. May mean to apply to cases in which race is present

a) But are there case where it isn’t

6. Rosen: The Bloods and the Crits

A. Thesis: CRT is flawed: subverts justice, rule of law

1. Storytelling: allows truth to be subverted to idea of essentialism

a) E.g., Patricia Williams on Tawana Brawley: didn’t address hoax, but that every black woman can understand fear of being raped by white man and ignored by system

2. Colorblindness losing prestige gained because of Thurgood Marshall’s campaign

a) Undermined by CRT

B. O.J. Simpson case: application of CRT

1. Cochran deliberately set out to apply CRT

a) Sympathetic jury: 8 black women

(1) Jury nullification appropriate remedy for racist institutions

b) Put Fuhrman on trial: use of racial epithets as equivalent of genocide

(1) LAPD as racist org.

2. Proved racial essentialism

a) Blacks overwhelmingly supported OJ as part of shared racial experience

(1) No moral or legal difference between racialism and racism

(a) Ascribing sympathetic attributes of victimhood to Δ because of race is as subversive as ascribing attributes of villainy to Δ because of race

