RACE, RACISM, AND AMERICAN LAW:
I. WHAT IS RACE?

A. Introduction: Common Constructs of Race:

1. Physical Appearance: You are what you look like.

     Critique: A lot of people don’t look like their race.

2. Hypodecedent: % of blood

     Critique: Arbitrary method in determining who is black. But there is no such thing a “black” blood. Used as a tool for white supremacy.


3. Cultural/Political Constructs of Race: defining race through cultural traditions and political views. (i.e. Clarence Thomas is white).

 
Critique: Culture changes over time, really just reinforcing stereotypes.



4. Self-Identification: We identify our race for ourselves

 
Critique: People could identify with race other then their own. (Soulmanning)



5. Common Knowledge: You are the race that people think you are.

 
Critique: What people perceive you to be changes over time. (Too inconsistent)

6. 3 Races of Man: Biological constructs of race: “Caucasoid”, “Negroid”, and “Mongoloid” as defined by Count Arthur de Gobineau’s Essay on Equality of Races, 1853.

 
Critique: Based on an ignorant view of the world, overlooking that there are more than 3 races (i.e. Indians), and theory doesn’t include bi-racial.




7. National Origin: Race is defined by where you came from

 
Critique: Nat’l origin is different from race.


B. 2000 U.S. Census Bureau: Federal Government’s construct of race has 5 distinct racial categories, and 1 catch all category.



1. White: Person with origins from Europe, North Africa, or the Middle East.



2. Black / African American: Person with origins from any racial groups of Africa.

3. American Indian / Alaska Native: Person with origins from the original people of North/South America, and who maintain tribal affiliation or community attachment.



4. Asian: Person with origins from the Far East, Southeast Asia, or Indian subcontinent.

5. Native Hawaiian and Other Pacific Islander: Person with origins from Hawaii, Guam, Samoa, or Other Pacific Islands

6. Some Other Race: Including person with origins from Mexico, Puerto Rico, Central/South America or Other Spanish Culture or Origin, regardless of race.


C. Washington Post, “The Evolution of Identity”



1. The U.S. Census has changed its classifications of race and ethnicity several times. 

2. The first census classified free residents as either “white” or “other”; while slaves were counted separately. 

3. Mulatto was a racial category during the late 1800's, expanded to Quadroon, Octoroon by 1890. 



4. Hispanic origin became a category in 1970.

D. Wright, “Who’s Black, Who’s White and Who Cares: Reconceptualizing the United State’s Definition of Race and Racial Classifications”
1. Thesis: Race is a significant factor in American life, but society’s failure to define race substantively is one of the most compelling legal problems currently facing this nation. The law has provided no consistent definition of race and no logical way to distinguish members of different races from one another. This article addresses the problem of defining race by examining past and present conceptions of race and racial classifications - starting with the historical origins of the need to define race, and moving to the need to define race today.

2. Historical Need to Define Race: The need to define race grew out or 2 phenomena:

a. The decision to deny blacks and Indians the same treatment as whites under the law. AND

b. The birth of children who had only one white parent or whose ancestors were not all white.

3. Early Statutory Attempts to Define Race: focused on defining who was black

a. VA was first state to offer a statutory definition of race. The 1st statute, 1862, declared that the status of a child’s mother determined the status of the child, resolving the problem with mix race children born of slave masters and female slaves. 

b. One Drop Rule: By 1910 most southern states consider a person with any African or black blood in their veins was black under the law. (Definition of white became more and more restrictive with the increasing likelihood that biracial people could be classified as white)

c. These rules illustrate the statutory favoritism for white racial purity and a belief that at some point in history there were pure white, black, and indian races. These law do not define race rather blackness. 

4. Early Attempts by Courts to Interpret Race Statutes:

a. Slave Era: Hudgins v. Wright, 3 generations of slave women sued for freedom arguing that they were descendants of a free white ancestor. Blacks had the burden of proof of proving that they were free; whites and indians were presumed free unless their accusers could prove their slave status.

b. Separate but Equal Era: Plessy v. Ferguson, S.C. practiced avoidance, refusing to address the issue of racial classification, unwilling to concede that racial rules were too difficult to enforce.

5. The Need to Define Race Today: The need to remedy past and present discrimination compels our society to develop a consistent system of racial classification.

a. 3 problems with the current way our Gov’t defines race.

i. Racial classifications lack internal consistency: racial definitions vary with the group being defined, sometimes using Nat’l origin to define race. 

ii. There is no treatment for mixed race individuals: No classification for mixed raced individuals.

iii. There is no provision for racial verification: Most racial info is verified by the self-definition of the individual. Increasing the likelihood of racial fraud (i.e. soulmanning, whites passing for blacks to gain employment, education, and political opportunities).


E. Perea, The Black/White Binary Paradigm of Race
1. Thesis: A paradigm is a set of shared understandings that permits us to distinguish which facts matter in the solution to a problem and which don’t. Paradigms of race shape our understandings and definition of racial problems – but focusing on the white/black paradigm harms our analysis of racial problems because it ignores or marginalizes all other races (those that do not fit in the box are not seen at all).

2.  2 Critical Race Theory Articles Highlight the Black/White Paradigm:

a. Hacker, “Two Nations: Black and White, Separate, Hostile, Unequal”; Sees blacks as the sole victim of white racism. All other racial groups sit as passive spectators, while the two prominent players try to work out how or whether they can co-exist with one another. Hacker feels that other minority groups don’t experience racism like blacks because they can put visible distance between themselves and black Americans. 

i. Perea’s Critique: by focusing only on black and whites, Hacker renders all other minority groups invisible, characterizing them as passive, voluntary spectators. The Black/White paradigm must be expanded because it allows writes like Hacker to ignore other non-white races, which in turn encourages others to ignore them as well.  

b. West, “Race Matters”; Studies the relationship of blackness to whiteness and the exploration of avenues to alter the unsatisfactory state of that relationship. West views non-black groups with great suspicion (because in their attempts to be identified as white, they have become more racist and disparaging to blacks), and characterizes their resistance to racism as sight though significant.

c. Perea states that no meaningful analysis into the current racial problems can be made without recognizing the experiences of other Americans who also are subject to racism in profound ways.

F. American Demographics, Time and the Melting Pot

1. Thesis: One way to measure the differences between ethnic groups is by measuring the differences in lifestyles. These differences show up in how each race spends time, and indicate the importance of work, family, and personal fulfillment to each group. Each respondent completed a daily time diary to show the number of minutes spent per day doing various activities. (Statistics gathered though telephone interviews 8000 adults, with Blacks, Asians, and Hispanics making up less than 30% of total respondents) 

a. Evidence of Significant differences:

i. Whites spend more time than minorities (could reflect their higher level of homeownership);

ii. Hispanics spend the least amount of time working, but greater amounts of time to child care;

iii. Asians’ commitment to learning and nonmaterial activities is evident by their low shopping and TV time.

b. No convergence of blacks and whites with time use, even people of with similar backgrounds and social levels still show differences according to race.  Blacks watch more TV, spend more time at church, do less housework, and do more child care.


G. Gladwell, The Sports Taboo: Why Blacks are Like Boys and Whites are Like Girls
1. Thesis: There is a genetic component to the differences in athletic performance between whites and blacks. This is very taboo because there is a fear that athletic superiority means intellectual inferiority. Gladwell thinks this fear is ridiculous, few object when medical scientists talk about epidemiological differences between the races (i.e. higher incidence of hypertension in blacks, earlier signs of puberty in black girls), so why aren’t we allowed to say that there might be athletically significant differences between blacks and whites. 

2. Evidence:

a. Medical Support: Blacks seem to have on average: greater bone mass than whites, slimmer hips, wider shoulders, and longer legs. Greater genetic variability in the African population than the rest of the world combined. Because of this one can expect more variable in respect to almost anything with a genetic component.

b. Result of Differences: In track, Blacks recorded 15/20 fastest times last ear in the men’s 10,000 meter event. There is a point where it becomes foolish to deny the fact of black athletic prowess. 

c. The difference between blacks and whites at sports is analogous to the difference between boys and girls in Math; the difference in genetic variability, NOT averages.

i. The average math ability of boys and girls is the same, but their distribution isn’t. There are more boys at the top and at the bottom of the curve then girls but fewer boys in the middle. While most girls are concentrated in the middle. The difference between the two, is seen as a difference in variability.

d. Same is true for the differences between the races. It’s important to understand that the general racist stereotype involves the difference between averages. The idea that the average white is superior to the average black. 

i. But using the math analogy, if one were to believe that black intelligence was more variable than white intelligence, and then it would be impossible to construct a stereotype about blacks. Since if one were to believe that a large of blacks were dumber than whites, then one would have to admit that there are a lot who are smarter than whites. The critical point to understand in relation between race and athletic performance is that the black domination in elite sports is really a difference in variability not averages.

e. Comparing elites athletes tells very little about differences between races, since elite athletes represent the fringe of genetic variability. 

f. Cultural Factors in Difference: some difference in ability isn’t genetic in origin.

i. Social science shows that boys attribute math success to their ability while girls attribute success to hard work, but if she fails she’ll believe she isn’t smart enough (‘learned helplessness”, failure is seen as insurmountable), while the boy will blame failure on a lack of motivation (anything but ability).

ii. Same is true in athletics, there are unwritten rules that blacks achieve through natural ability and whites through effort. Whites have been saddled with a type of “learned helplessness”, the idea that its fruitless to try and compete at the highest levels because they have only effort on their side.

g. Success in athletics depends upon having the right genes and a self-reinforcing belief in one’s own ability.


H. Liu, Notes of a Native Speaker
1. Thesis: Assimilation is not just a series of losses, what is lost is not necessarily sacred. Assimilation doesn’t mean “becoming white” as much as it means “becoming at ease in the world.” I the process of assimilation, America is redefined in spirit and blood, into something afar more commingled and borrowed than anything previous generations ever knew.

2. The process of assimilation doesn’t come from seeking to assimilate, but from refraining from actively trying not to assimilate, “when you leave things alone, you leave it to a torrent of change.”

3. Assimilation doesn’t mean to be identified as “white”, but to be integrated. To identify with the economic / political power  and influence of whites, not with their “whiteness.” To assimilate doesn’t mean becoming a traitor but rather becoming part of the mainstream


I. Lopez, The Social Construction of Race
1. Thesis: Race is a social construct based on human interaction rather than natural differentiation. Race doesn’t exist in some absolute, physical sense, but it is real. Blacks and Whites are social groups, not genetically distinct branches of humankind.

2. Racial Formation: 4 important factors of social construction of race are:

a. Humans create races;

b. Race (human construct) constitutes an integral part of a whole social fabric that includes gender and class relations.

c. The meaning-systems around race change quickly (race is made of plastic not rock);

d. Races are constructed relationally, against one another, rather than in isolation.

3.  Race is defined as a vast group of people loosely bound together by history and ancestry. Race is an ongoing, contradictory, self-reinforcing, plastic process. 

4. Biological Race? NO, there is greater genetic variation within racial a population then between two different racial populations. 

5. Biological race is an illusion, Social race is not.

6. Evidence is the changing view of Mexicans from a nationality into an inferior race.

     J. Lopez, White by Law
1.Thesis: Whiteness exists at the vortex of race in U.S. law and society and the “whiteness” as it is currently constituted should be dismantled.

2. Being white was a prerequisite to citizenship until 1952, so it became important to be able to define what “white” was legally. Therefore, it was important for the prerequisite courts to articulate rationales for the boundaries of whiteness.

3. 2 explanations of race that predominated in the prerequisite courts:

a. Common knowledge test (race as rationales that appealed to popular, widely held conceptions f race and racial divisions)

b. Scientific evidence test (justified racial divisions by reference to the naturalistic studies of humankind, focusing on the body and geographic origin of the person.)

4. The failure of science to confirm through empirical evidence natural differences between the races, lead the court to rely more on the common knowledge test as the appropriate legal meter of race.

5. White was constructed by prerequisite courts in a 2-step process;(1) Courts decide who is not white in a case-by-case basis (rather than defining who is white)

(2) The Court attaches negative characteristics to those who are non-white (NOT white meaning inferiority.)

6. Whiteness perpetuates and necessitates patterns of superiority and inferiority. For each negative characteristic ascribed to people of color an equal but opposite positive characteristic is given to whites.

7. The prerequisite cases are an example of the value whites place in their identity, and of their willingness to protect that value even at the cost of justice. When confronted with the falsity of their white identity, whites do not abandon their whites, but embrace it and protect it. 

II. TERRORISM AND CHANGING UNJUST LAW
     A. Nunn, Law as Eurocentric Enterprise
1. Thesis: Law is a eurocentric enterprise, part of a broader cultural endeavor that attempts to promote European values and interests at the expense of all others. It does this by reinforcing a eurocentric way of thinking, promoting eurocentric values and affirming the eurocentric cultural experience.

2. Critique of eurocentricity:

a. The problems of racism, sexism, classism, and other problems endemic in western societies flow from the worldview and conceptual system that are the core of European culture: materialism, aggression, competition.  

3. Attributes of eurocentricity: 

a. dichotomous reasoning: the employment of either/or reasoning instead of a more holistic approach to processing information. world is described through a comparison of opposites;

b.  hierarchies: the employment of hierarchies which value all realities as better than, worse than, something else. Establishing relationships based on power.

c. analytical reasoning: the use of analytic reasoning in which an item under consideration is broken down into its constituent parts before each is separately examined;

d. objectification: the world beyond the self is viewed as a collection of objects to be controlled; 

e. abstraction: distillations of ideas take precedence over ideas in context; 

f. extreme rationalism: belief that the universe can be explained wholly in rational terms; 

g. desacralization: the eurocentric worldview leaves no room for the operation of sacred forces and despiritualizes the universe.

4. Law, hegemony, and control: Law contributes to the eurocentric hegemony by:

a. organizing and directing white institutions and cultural practices, 

b. policing white culture (determines what’s valued),

c. legitimizes white institutions and practices through the psychology of white dominance.

5. Whenever the European American majority in this country want to ostracize, control, or mistreat a group of people, it passes a law.  The instrumental function of the law, then, is central to ensuring that the world is structured and organized according to Eurocentric principles.  The law, then, sets the boundaries for acceptable forms of resistance to white oppression and dominance. 

a. Consequently, the best choice for people of color who choose to resist white dominance is to reject the law, to become outlaws, since by refusing to relate to the western order, these individuals succeed in robbing Europeans of some of their power.

6. Law, ideology, and the politics of eurocentricity: Contesting eurocentricity is primarily a cultural struggle that calls for the creation of a separate cultural base that values and responds to a different cultural logic than does eurocentricity.

a. Thinks law school is harmful to black students because it distances black students from their culture and diminished their ability to conceptualize problems and craft solutions in ways that can contribute to the liberation of blacks: law school forces black students to think in eurocentric ways.

b. To resist eurocentricity, African Americans must interpret the law in light of their own cultural perspectives.  This means the creation of an African-centered approach to law that is grounded on the concept of a non-material, spiritually infused universe.  To do this, law as we now know it can no longer exist.  There can no longer be any separation between law and morality, between science and belief, between practicality and justice.  Law’s Empire must be overthrown.

     B. Butler, By Any Means Necessary: Using Violence and Subversion to Change Unjust                          Law
1. Thesis: Minorities should not choose “any means necessary” even if the result is that they are prevented from opportunities to eradicate discrimination. People of color must consider the full range of their powers limited by morality.

2. 3 observations on how and why the law changed from oppressing blacks to liberating them:

a. The conversion of discriminatory laws was created in part by violence and subversion. (i.e. slavery was ended by the Civil War, civil disobedience by civil rights leaders)

b. The transitions in race relations law from supporting slavery & segregation to emancipation & integration took a long time.

c. There has always been diversity of opinion in the minority community on how to respond to oppressive laws or if laws were even oppressive. (in the 60's many blacks didn’t fight for civil rights) 

3. Current Discriminatory Laws and non-extremist methods used to change those laws.

a. Capitol Punishment: this issue is frequently challenged on the ground that it is imposed arbitrarily and in a racially discriminatory manner. Crt rejects these arguments b/c they fail to show that the criminal justice system has a discriminatory intent. 

i. Attempts to make changes to the political process are also unsuccessful, legislature is willing to tolerate racially discriminatory executions in order to preserve the death penalty.

4. Killing to save lives? a system of law that tolerates discrimination is illegitimate and needs to be overthrown or forced to change by any means necessary including violence.

a. 2 kinds of violence: (1) used to create pressure on the lawmakers and judges to halt discriminatory laws and (2) targeted violence directed at decision makers in the criminal justice system. 

III. WHAT IS RACISM?
     A. International Convention on the Elimination of All Forms of Racial Discrimination 

1. Defines racial discrimination as any exclusion, distinction, restriction, or preference based on race, color, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment, or exercise on an equal footing of human rights and fundamental freedoms in the political, economic, social, cultural, or any other field of public life.

a. This construct of racism seems to be better for minorities than the one the U.S. Supreme Court articulated in Washington v. Davis, because the CERD (Convention on the Elimination of all forms of Racial Discrimination) construct has no motive requirement, actions having racially discriminatory effect are racist.

b. Washington v. Davis (1976): A standardized written test used as an entrance requirement to become a DC cop was challenged on equal protection grounds because blacks didn’t do as well on the test as non-blacks.  The Supreme Court held that the test was not intentionally racist. established an intent requirement for equal protection violations based on race

2. Does the CERD consider affirmative action racist? Yes, but Art. I §4 says that special measures taken for the sole purpose of securing adequate advancement of certain groups requiring such protection as may be necessary to ensure such groups equal enjoyment or exercise of human rights and fundamental freedoms shall not be deemed racial discrimination (as long as such measures do not lead to the maintenance of separate rights for different racial groups).

B. Wolf, The Racism of Well Meaning Whites
1. Thesis: Racism is prevalent in white America even among the “well meaning” liberals with no knowledge of their own racism. The racism of well-meaning white people lies not in what they do but in how they see. Racism (in a racist culture) acts as a shameful scrim, a dirty curtain woven of the fears and inequalities that surround and envelop the fact of race. And by not telling the whole truth about racism, WMWP slow down the work of moving forward. (Wolf uses anecdotal stories as evidence)

2. Wolf thinks that the silent racism of WMWP can be even more dangerous than that of the gutter kind, which is practiced largely by people with little real power.

a. Subconscious stereotypes?  

i. The look that passes from white person to white person in the face of black achievement. The WMWP says, “Of course, ___ should have an African American ____” but their look says “We can get back to the real meritocracy of my life”. The glance of tokenism is satisfied and the black career is derailed, horizons are lowered, and economic opportunities shut off.

ii. Mentioning that their doctor or lawyer is black but never a domestic servant.

b. Problem is that WMWP struggle with their own guilt and fear about racism rather than to attack the real struggle at hand (the struggle to see clearly across race).

C. Lawrence, The Id, the Ego, and Equal Protection: Reckoning with Unconscious Racism
1. Thesis: Racism is in large part a product of the unconscious, so the body of law that governs the application of the equal protection clause to cases of alleged racial discrimination should recognize that racism is irrational and normal (our entire culture is afflicted). Racism is an unconscious, irrational behavior that is not based on established fact, and is not govern by rational thought. Racism arises from the assumptions we have learned to make about the world, ourselves, an others as well as from the patterns for our fundamental social activities. Lawrence argues that racism is in all of us and is dysfunctional in that its irrationality prevents the optimal use of human resources.

2. Lawrence uses psychoanalytic theory to explain racism’s irrationality:

a. 2 mental processes govern how the mind works.

i. The Id occurs outside of our awareness and consists of desires, wishes, and instincts that strive for gratification. (The id is the racist part of our mind)

ii. The Ego happens under our conscious control and is bound by logic and reason, we use this process to adapt to reality. All id impulses must first pass through the ego, which decides whether to allow, modify, or reject the impulses.

b. Unconscious Source of Racism? When asked to explain their prejudices, most people cite instinctive, unexplained distaste at the thought of associating with the out-group as equals or cite reasons not based on established fact and contradicted by personal experience.

c. Experimental Proof: 3 fictional groups were created and attributed with stereotypical characteristic of real racial groups. Those who hated blacks and Jews also disliked the fictional groups and advocated restrictive measures against them.

d. Additional evidence shows that an individual ‘s racially discriminatory behavior usually improves long before corresponding attitudes toward members of the out-group changes.

i. This is proof of the unconscious nature of racism, because behavior is more frequently under the control of the ego than attitude. Attitude reflects the less conscious part of the personality, where change is more complex and difficult.

3. Lawrence also examines racism using the contrasting framework of cognitive theory:

a. Cognitive theorists view human behavior including racial prejudice as an individual’s attempt to understand his relationship with the world, while also maintaining his personal integrity. 

b. Cognitivists see the process of categorization as the source of racial and other stereotypes.

i. People exaggerate differences between their group and other groups; while minimizing differences between members within their group. 

ii. A person with a stereotype will remember and interpret past events in ways that bolster and support their stereotyped belief; while never being aware of the process that causes him to ignore the facts that do not conform to his rationalization.

c. The social categories in which people are assigned developed over a long period of time and are transmitted to individual members of society by a process called assimilation.

i. Assimilation means learning and internalizing preferences and evaluations. Individuals learn cultural attitudes and beliefs about race at an early age through emotional identification with what they see their parents do.

ii. People learn racial classifications unconsciously and tend to reinforce tem as a means of maintaining identity. 

4. Lawrence’s critique of Washington v. Davis:

a. If the purpose of the law’s discriminatory intent requirement is to identify a morally culpable perpetrator, the law fails. 

 b. Instead of viewing racism as only a consciously held motive, the law should be concerned when the mind’s censor successfully disguises a socially repugnant wish like racism if that unconscious motive produces a discriminatory result.

D. Weissberg, White Racism: the Seductive Lure of an Unproven Theory
1. Thesis: There are 2 reasons white racism is popular ((1) empirical evidence proves it (science) or (2) its politically convenient). Weissberg claims that there is no good evidence on the impact of white racism (its negative impact is always assumed) and the methodology that supports it is invalid. The theory of white racism lets the majority off the hook by letting them know that racism can never be eliminated and gives young blacks the belief that they are hated, will always be hated, and there is nothing they can do about it.

2. The science of white racism has three basic principles: (1) All whites have negative views of blacks, (2) These negative views deeply embedded in our society and are written into our laws and institutional arrangements, and (3) White racist beliefs are absorbed by blacks themselves and work their destructive power inside out.

3. Weissberg points to a study by Joe Feagin (study finding that a racist environment is the reason for the growing dropout rate from universities by blacks) as evidence of the unreliability of the white racism theory.

a. Weissberg characterizes Feagin’s findings as circumstantial at best. Many of the complaints from black students were similar to problems faced by most students (white and black). Feagin’s accusations of racism not supported by evidence of malice, physical intimidation, or slander.

4. Weissberg thinks white racism maintains so much currency because it’s cheap and easy. Its cheaper to blame white racism rather than create meaningful social programs that would really help people. Furthermore there are some people who benefit by perpetuating the white racism myth (i.e. diversity counselors, academics).

E. Grillo & Wildman, Obscuring the Importance of Race: The Implications of Making Comparisons between Racism and Sexism (or Other-isms)

1. Thesis: Analogizing to race can obscure and marginalize the discussion and experience of racism. 

a. Analogizing is dangerous because the “analogizer” believes that their situation is the same as another’s, allowing the “analogizer” to mistakenly believe that they understand the other person’s situation fully. This leads the analogizer to forget the differences and allows him to stay focused on his own situation without grappling with the other person’s reality. Analogies are helpful in providing greater comprehension of other’s experiences and realities but also present the danger of false understanding.

b. When racism and sexism are compared the significance and impact of race is minimized. Three recognizable patterns emerge when sex discrimination was compared to race discrimination:

(1) Essentialism: When racism and sexism is compared, race disappears because in making the analogy the world is divided up into men and women. Race is seen as distinct category that can be neatly separated from the discussion of gender. Essentialism is a problem because it assumes that the women’s experience is the same for black women and white women; black women become white for the purposes of a discussion where there is one monolithic women’s experience.

(2) Taking Back of Center Stage: Analogies move race from the center of a discussion and replaces it with the experience being analogized, so that white issues remain or become central in the dialogue

(3) Appropriation or rejection of pain: When whites analogize, they believe that they understand the experience of racism, and they either appropriate the pain of the aggrieved or they reject its existence. The insight into racism by personal experience can’t be duplicated, meaning whites have no standing to talk about racism. The privilege of whiteness is the freedom not to think about race. 

c. Instead of drawing false inferences of similarities from analogies, it is important for whites to talk about white supremacy. 

F. Kennedy, My Race Problem and Ours

1. Thesis: Racial pride and kindship should be eliminated and an individual’s pride should come from something they have accomplished personally not from what your race has accomplished. Neither racial pride nor racial kinship offers guidance that is intellectually, morally, or politically satisfactory.

2. Kennedy feels that while no one should be ashamed of their race, no one should congratulate themselves on their race.

a. Most blacks embrace racial pride to take delight in the racial designation that has long been stigmatized in America. The value of this pride is that it combats the prevalent ideas that blacks are stupid, ugly and low.

b. The vice of racial pride is the belief that blacks should value other blacks more highly than other people. Kennedy rejects this racial kinship and instead argues for the unencumbered self. The unencumbered self is free and independent, unencumbered by aims and attachments it does not chose for itself.  

3. Analogy between race and family: Kennedy rejects this argument because race is much more populous than a family, and therefore can’t give rise to the same feelings of loyalty. 

4. Kennedy discusses Yale Professor Carter, who invites black—but not white—students to his house every year for dinner because he feels an emotional connection with them.  Kennedy contends that teachers shouldn’t treat their students differently, but instead should reach out to all students in need—but not based on race.

a. Only in a case where black students were being widely ignored would it be morally correct for a professor to reach out with special vigor to the black students– such an outreach would be based on distributive justice, not racial kinship: give attention to those most in need, then white professors would be as morally obligated to address the problems of race.

b. This idea of outreach to those in need—but not based solely on race, could help convince white Americans that the problems that disproportionately affect black Americans are not the special responsibility of black people, but everyone’s problems.

c. An appeal to an ideal untrammeled by race enables any person or group to be the object of solicitude, no person or group is racially excluded from the possibility of assistance, and no person or group is expected to save its own.

5. Kennedy thinks it is equally wrong for whites to mobilize themselves according to race as it is for blacks to do the same.

 G. Loeb, Espionage Stir Alienating Foreign Scientists in U.S.; Critics of Distrust Fear a Brain Drain

1. Thesis: in the wake of firing of Chinese American Wen Ho Lee by the U.S. Dept of Energy, many Chinese American scientists are being racially profiled by the U.S. Gov’t. The current political culture of distrust of Asian American scientists may be causing a reverse brain drain, making the normally attractive scientific positions in the United States to become less attractive to honest scientists who do not wish to be scrutinized based on this countries' prejudices

2. The good reputation of Chinese Americans—which took years to build, has been tarnished.  Their loyalty and their contributions to this country have been challenged and questioned.  Many have responded by turning to the private sector for employment.

3. The ultimate irony is that the U.S. leads the world in commercial and defense technology because it has been the most open scientific system in the past 50 years—welcoming immigrants, refugees, and foreign born citizens to its universities, corporations, and defense research facilities.  And now, we are suspicious of those we’ve welcomed.

H. Cohen, Closing the Door on Crime
1. Thesis:  Store keepers who treat young black males differently (poorly) should not be seen as racist; they are merely using race as a factor, along with gender and age, to make a business decision based on societal realities they themselves did not create. Recognizing race as a factor in making a decision is not racism  

2. Cohen points to store keepers—black and white—who will not admit young black men into their stores, reacting out of fear to a combination of factors) race, youth, and sex.  The reasoning is more or less the same: young black males commit an inordinate amount of urban crime.

3. All policies based on generalities have their injustices but that doesn’t mean that the policy is racist or wrong.

I. D’Sousza, The Myth of the Racist Cabbie
1. Thesis: You can have prejudices and hold stereotypes and not be racist, because some stereotypes/discrimination makes sense. 






2. Some stereotypes are cross-cultural even black cab drivers will not pick up black fares, because blacks are more likely to rob or injure the cab drivers.  D’Souza says these fears are borne out by their experiences.  So not all taxidrivers who discriminate are racist.

a. Statistics: blacks make up 12% of the population, but 39% of those arrested for aggravated assault, 42% of those arrested for weapons possession, 43% of those arrested for rape, 55% of those arrested for murder, and 61% of those arrested for robbery.

b. Jesse Jackson recognized this when he said, “There is nothing more painful for me than to walk down the street and hear footsteps and start to think about robbery, and then see it’s somebody white and feel relieved.”

3. Problem with the liberal paradigm of race is the idea that all group perceptions are misperceptions.

a. The view that blacks on average are more rhythmic than whites is considered wrong and stereotypical by current liberals but blacks have been celebrated for their natural rhythmic abilities since the times of the Greeks and Romans (who held no negative view of black skin color).  

b. Helmreich, “The Things They Say Behind Your Back”, concludes that almost half of the stereotypes have a strong factual basis. By reversing stereotypes, we can see that stereotypes persist because of the characteristics of the group they describe it would be silly to say that Koreans are lazy, blacks tight with a dollar, and Jews dumb, because this isn’t borne out by experience.

4. Rational discrimination’s economic justification is obvious in some areas look at car insurance, teenage boys have to pay higher rates—this is unfair to the teenage boy who is a skilled and cautious driver, but the company must take account of the statistical habits of his group. This type of discrimination applies the logic of predictive evaluation, discriminating against people in high-risk categories.

a. Race serves as a proxy for aspects of productivity that are relatively expensive or impossible to measure.  Rational discrimination is not racist because it is not based on a doctrine of intrinsic superiority and inferiority.

5. There are three models of how to deal with discrimination:

a. Affirmative action: D’Souza says this doesn’t make sense, rational discrimination is objectionable because it treats competent individuals as incompetent on account of their involuntary membership in a disfavored group.  This is hardly remedied, however, by affirmative action, which treats comparatively incompetent individuals as competent on the basis of their membership in a favored group.

b. Make all discrimination, including rational discrimination, illegal: would require massive state intervention in the private sector to unmask those who discriminate.

c. Make Gov’t race-neutral, but allow the private sector freedom use rational discrimination: rational discrimination would be legal, and so would private-sector affirmative action. Discrimination is far more problematic when perpetrated by Gov’t institutions than by private individuals and institutions.

i. Under this plan if only some employers arbitrarily discriminate in an irrational way, then competitive markets will impose a financial cost on that discrimination, because employers who refuse to hire the best person for the job are likely to suffer relative to their competition.

J. Fountain, No Fare: You’re Black. You’re Male. You Just Want a Cab. Why Is It So Cold Out There?

1. Thesis: Racism comes in two forms, both damaging: (1) slap in the face,  (2) wind: Wind is the subject of the article, it ruffles and disturbs, you cannot anticipate it or decipher its source; you incorporate it into your life. Not getting a cab is wind racism, the anonymous racism that effects black men every day.

2. Evidence: He recounts an experiment he does with a white friend, trying to hail down cabs; many times a black man can not get a cab and if they do most don’t want to travel to SE. Fountain recounts stories that are common to black men, experiences where people react to black men with exaggerated caution.

3. Fountain would disagree with D’Souza that there is rational discrimination. Fountain points to statistics:

a. Statistics of crime in America: only .81% of blacks are arrested and charged with a violent crime; more than half the people committing violent crime in America were white.

b. Half of people arrested on charges of committing violent crimes were white. Blacks usually victimize other blacks, and whites victimize whites. Statistically a white person has more to fear from a white person than a black person.

c. Nearly 7 out every 10 people arrested and charged w/ a crime are white.

4. Other arguments: Fountain feels that people don’t see him but an exaggerated image of him of a large black man, out of safe surroundings.

a. BET chairman goes through awkward experience of being black in America and the assumption of being hired help (chauffeur).

K. Armour, The Intelligent Bayesian- Reckoning with Rational Discrimination
1. Thesis: Armour’s article is a critique of rational discrimination. Armour contends rational discrimination isn’t reasonable because the costs of racism are too high when you’re wrong. These costs (identified by Fountain and Loeb) can permanently damage the black community.

2. A conservative Black economist refers to someone like Cohen as an “Intelligent Bayesian”, named for the father of statistics. For a Bayesian, like Cohen, stereotypes are statistical generalizations, when accurate, can help people make speedy and difficult decisions with imperfect information. The intelligent Bayesian thinks “ I must act differently towards blacks because it is logical to do so”. The Bayesian relies on numbers that don’t reflect racist attitudes among whites, but the statistical disproportionality with which blacks commit crimes.

a. The intelligent Bayesian argues that after considering race, age, gender, dress, body movement, etc., he decides how to respond. After tallying up these “objective” indices of criminality, that his discriminatory conduct was reasonable because it was rational.

3. Armour argues that social stereotypes are not mere bits of statistical information but are well-learned sets of associations among groups and traits established in children before they reach the age of judgment.

a. We selectively interpret data, we affirm the facts that validate stereotypes and ignore those that don’t; The Bayesian assimilates negative statistical information about blacks while ignoring contradictory or positive statistical information, undermining their claim of objectivity.

b. Biases in the criminal justice system undermine the reliability of statistics themselves. Although the rate of robbery arrests among blacks is approx. 12x that of whites, it doesn’t follow that a particular black person is 12x more likely to be a robber than a white person.

c. Socioeconomic status largely explains overrepresentation of blacks in committing more violent street crimes. Armour argues that crime rates are tied to unemployment and poverty. 

4. Why Rational Discrim. is not reasonable: Whether a reaction is reasonable depends not only on the rationality of the underlying factual judgment but equally on the consequences of error if those judgments are mistaken. Armour stresses looking at the cost of potential mistakes.

a. The flaw of the Bayesian argument is that it fails to take into account the costs of acting on racial generalizations.

b. If the costs of discrimination are greater than the benefits, the discrimination is not rational.

5. The reasonable person does not discriminate against blacks on the basis of racial generalizations.

a. The decision to discriminate against blacks on the basis of statistical generalizations is racist because it strikes an unreasonable balance in a way that wrongly devalues the interest of blacks as being treated as equal citizens. (“reasonableness” is a value-laden judgment).

6. The risks of error in racial generalizations are high and the social consequences of error remain grave.

a. Consequences of error: injury or death to numerous innocent victims, chilling effect of black participation in core community activities, humiliation, stigmatization, reduces blacks to predicable objects w/o autonomy.

7. Armour’s Suggestions:

a. Must do more to reduce the risk of being mistaken; the willingness to claim to know something (i.e. that the person is about to rob you) must vary according to the social consequences of the error; 

b. Its necessary to balance the cost of waiting for the “ambiguous” or “suspicious” black to clarify violent intentions against the costs of not waiting. Risk of being robbed is minimal compared with the certainty of humiliation the black man would feel if the belief was mistaken.

IV. RACE, RACISM, AND LAW MAKING
A. Introduction to Legal Views:

1. Traditional View:

a. judges interpret the law; “the science of law”

b. Judge can look at the law and do what is right

c. The rule of law exists and can be scientifically applied to different cases to get a just and accurate result.

2. Legal Realism:

a. Judges decide what outcome they want; Judges settle cases by reliance on value-laden personal beliefs.

b. Then they interpret the law to achieve that result.

c. Legal realists argue against the use of legal rights in attempting to achieve the goal of racial equality.

d. Critiques of the Traditional view:

i. Political critique: judges are outcome determinative because of their power they chose the law they like.

ii. Deconstruction critique: words are always susceptible to different meanings, no possible to have one rule to get justice every time; words only mean what you want them to mean.  

3. Racial Realism:

a. Rule of law is a myth, judges are outcome determinative

b. Racism is permanent.

c. Interest Convergence: minorities only make gains when those gains are in the interest of the white majority.

d. Whites make compromises with each other at the expense of minority interests.

e. Racial progress is cyclical,  peaks are followed by valleys.

4. Relationship Between The Different Legal and Race Theories
                         Legal Realism

                                                    │

                                      Critical Legal Theory

                                                    ^

               Critical Race Theory            Feminist Jurisprudence

                           ^

 Racial Realists           Different Voices  

B. Bell, Racism is Permanent Thesis
1. Thesis: Racism is an important stabilizing force without which whites would be torn apart by a class war. Racism allows whites to bond across socioeconomic lines, therefore racism is permanent. Black will never attain full equality. Whites will never actively support social reforms needed to address the gap between rich and poor because they fear unjustly benefiting blacks.

2. Racism is an integral, permanent, indestructible component of society,  racial patterns will always adapt in ways that maintain white dominance because democracy and racism reinforce each other. 

a. The majority makes the law in the U.S. and the majority is white. The absence of overt signs of discrimination creates an atmosphere of racial neutrality and encourages whites to believe that racism as a thing of the past. 

b. Poor whites politically have a lot in common with African Americans, and yet they do not align themselves with African Americans at he voting booth. This is not in the best interests of poor whites.

i. They are lulled by comforting racial stereotypes and fearful that blacks will unfairly get ahead of them.


c. Black Americans get jobs only after white applicants have been accommodated. 

3. Bell highlights the work of Fanon who argues two irreconcilable points:

a. (1) Modern structures in society are poisoned with racism and can’t be overturned; and (2) People of color should fight against racism.

b. Bell argues that the struggle itself is important for blacks suffering the illnesses of despair. One way out is to recognize that racism is permanent and won’t change, but you can still fight.

c. The goal is defiance without the expectation that the white oppressors will be toppled. (i.e. Mrs. MacDonald using courage and determination as a weapon to harass white folks)

B. Butler, Speluncean Explorers Revisited


1. Different methods of judicial decision-making:

a. Should strictly interpret the words of the statute.

b. Should consider legislative intent.

c. Natural law.

d. Considering common sense and popular will.

2. The stupidest housemaid.

a. Thesis: The Stupidest housemaid in the world says that some cases are easy, so there can be a correct decision in the law. In hard cases, the law is indeterminate (critical legal theory argument). Critical legal theory is a refinement of racial realism

b. The rule of law is a myth that is made by whites to sustain their power; ultimately it is the white judge’s opinion which decides the outcome of the case. There is no such thing as “neutral” decsionmaking.

C. Williams, Alchemical Notes: Reconstructing Ideals from Deconstructed Rights
1. Thesis: Critical Legal Studies should not discard rights but see past them so they reflect a larger definition of privacy and of property. The task is to expand private property rights into a conception of civil rights, into the right to expect civility from others.

2. CLS transforms “needs” into a new form of “right”

3. No need to completely abandon rights language, rather an attempt to become more understanding of each other’s rights valuation is needed.

4. People can perceive things, even concrete things in two simultaneous yet different ways; one person can learn to see it both ways though a “slippage of perception” .

a. The best way to learn to see things another way is to listen intently to each other.

5. The goal of blacks should be to find a political mechanism that can confront the denial of need. Totally discarding rights is harmful to blacks.

a. Rights assertion helps with solidarity and empowerment of blacks. It does not distance and alienate blacks from society; it is not a constriction of thoughts.

b. Blacks aren’t owners of their rights: they (like the fox) are objects to be owned, rights to their persons were never vested in them.

c. Real rights were created from the illusion of rights through an “alchemical fire”, which fused the nation as whole over several generations, but for most blacks, rights are still evasive and just an illusion.
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D. Spann, Pure Politics
1. Thesis: The judicial process represents politics as usual; the courts are a majoritarian instrument and reflect the way white people think. Spann argues that a rational minority response to the thinly veiled majority of the S.C. would be to abandon efforts to influence the court and concentrate minority political activities on the legislative branch. Spann recommends that minorities harness the power of the vote by building coalitions. Morality in politics doesn’t matter because there are no rules, the only rule in politics is that whatever it takes to get a majority is ‘ok’. Spann goes as far as promoting the strategic use of violence.

2. Evidence: Empirical evidence of recent S.C. decisions that have negatively affected minority causes (invalidated a minority set-aside program for government contractors; imposed the heavy burden of proving past discrimination for affirmative action policies; heightened the burden of proof requirements in title VII actions); this is proof that minorities must not rely on the Court to address their grievances, but rather go to overtly political branches of government. 

a. Current majoritarian attitudes about race discrimination are subtly incorporated into the Court’s decisions. The Court is suppose to be above inevitable shifts that occur in the prevailing political climate, but that’s not reality. Even if the Court wanted to be objective they can’t because they are entrenched in majoritarian politics.

b. The S.C. is expected to protect minority rights from predictable majoritarian efforts at exploitation, but rather than serving this countermajoritarian function the S.C. can be better understood to serve the veiled majoritarian function of promoting popular preferences that the expense of minority interests. ( McCleskey v. Kemp,  Washington v. Davis).

c. Critical Legal Theory: Legal principles are made with enough abstraction that different sides can be argued in different ways, there are no precise principles that can generate consistent results.

3. In the overtly political process, minority interests will receive whatever degree of deference their innate strength can command, subject only to limitations in the bargaining and organizational skills of minority politicians. The overt political process is pure.

a. Outcomes are determined by counting votes, not examining why the votes were cast a certain way—a pluralistic mechanism for generating binding results.

b. Benefits of the overt political process: 

(1) No rules to be violated: the process works simply the way the politics works.  Minorities can focus on how best to maximize their influence in that process—in addition to voting, campaigning, and donating money, minorities can demonstrate, boycott, and riot.  Though these activities may be independently illegal, for the purposes of positive politics, their significance is limited to their ability to increase or decrease political strength.  

(2) The overt political process permits minorities to assume ultimate responsibility for their own interests—minority dignity and improved self-esteem.

c. Minority interests in the U.S. have typically been advanced through the political process: look at slavery—progress was made in the political processes, not courts.  Remember that the Supreme Court refused to limit slavery in Dred Scott 6 years before the Emancipation Proclamation.
d. Critique?: Aren’t the actions of each branch ultimately determined by majoritarian political preferences, the dilemma lies in the fact that it may not matter which branch minorities choose to focus their attention to.

E. Kennedy, The Race Question in Criminal Law: Changing the Politics of the Conflict
1. Thesis: Prof. Kennedy proposes a means for ending the black/crime association, “the politics of respectability.” The main principle of the politics of respectability, is that freed of crippling, invidious racial discrimination, blacks are capable of meeting the established moral standards of white middle class Americans. The process woks to develop respect of black Americans by distancing away from the negative stereotypes of being black. Even if it means distinguishing between good blacks and bad blacks.

2. The four main ideological camps in the race and law question:

a. The Law & Order camp: controlling street crime though punitive measures. Problem with this ideological is that many in our society believe the law enforcement system to be overwhelmingly racist. Proponents of law and order, should be in the fore-front of those who insist that officials respect authoritative rules prohibiting racial misconduct and who demand that the legal regime discipline officials who fail to comply; problem is most in this camp deny that racism exists in the administration of criminal law.

b. The Limiting Gov’t Power camp: this camp is convinced that if left unchecked, officials will overstep their authority. Kennedy believes that this camp should be interested in prohibiting racial discrimination by prosecution officials. 

c. The Color-Blind camp: this camp disavows all types of racial discrimination, they insist upon a formal symmetry, treating blacks and whites precisely the same. But if this camp wants color-blindness in education and voting then they should also have it in criminal law too. This camp is too inconsistent in its complaints, usually complaining about racial discrimination only when racial distinctions hurt or are perceived to hurt whites. 

d. The Proponents of Black Interests camp: problem with this camp is that they are too quick in making allegations of racial discrimination, when there is no racism. This problem not only damages their credibility but undermines the credibility of all who protest against racial wrongs. Kennedy suggests real effort should be made to see if laws or policies are hurting blacks before they are called racist. This camp is unaware that a racial disparity is not necessarily indicative of racial discrimination.

3.  The Black Interests camp needs to distinguish between racial discrimination engaged by police and real differences in behavior caused by conditions created by racial oppression. It is important to avoid wrongly stigmatizing police officers.

a. Different punishments for crack cocaine and powder cocaine is not racist, because it has no purpose of treating blacks differently than whites. For a law to be racist it has to burden most blacks and in this case it doesn’t. The black population is not hurt when traffickers in crack suffer longer prison sentences, but helped by removing a drug with a devastating effect on the African American community. 

b. Kennedy endorses Washington v. Davis standard, in the absence of pervasive proof that laws were enacted for the purpose of treating one group differently from another, courts should let policymakers decide what’s in the best interest of their constituents.  

4. The association between blackness and criminality has a far-reaching destructive effect on the black community.







a. Blacks are fearfully avoided in public spaces; people refuse to sell homes to blacks fearing that crime will follow them into the neighborhood; legal doctrines are created that allow law enforcement to see blackness as a predictor of wrongdoing.

5. In order for Blacks to win gains ; they must who that they are capable of meeting the standards of middle class whites. As long as the association exists, efforts to advance the fortunes of African Americans will be greatly encumbered.

a. One strategy of the politics of respectability is to distance as many blacks as far as possible form negative stereotypes used to justify racial discrimination against all blacks. By distinguishing good blacks from bad blacks (criminals), the black community can improve the reputation of blacks.

6. 2 core institutions of the politics of respectability.

a. The problem with law enforcement and blacks is not over-enforcement but under-enforcement of the law; Since blacks victimize blacks, the community has more to fear from each other than from a white police officer.


b. Successful efforts to move upward in society must be accompanied by attention to the moral means, and the reputation of the group. This type of conduct should elicit respect and sympathy rather than fear and anger from colleagues of other races or risk creating indifference to their plight. 

F. Crenshaw, Race, Reform, and Retrenchment: Transformation and Legitimating in Antidiscrimination Law
1. Thesis: The theme of the civil rights movement was that blacks would eventually get all the rights and privileges enjoyed by whites. Commentators on both the left and right are casting doubt on the validity of that theme. The New Right views a continuing struggle under the banner of civil rights as inappropriate, because formal equality regardless of color has been achieved. The New Left, presented by Critical Legal Studies, believes that it is counterproductive to seek the goal of racial equality through the use of legal rights. They believe the better approach to focus on the needs and problems of the black community, not rights.

2. The New Right (Neoconservative offensive):

a. Emphasizes the need for strictly color-blind policies, the new right calls for the repeal of affirmative action and other race-conscious remedies.

b. Considers the current civil rights movement as a vision that threatens to undermine our democratic institutions, delegitamizes the court system, and demoralizes the American people. 

c. There are 2 distinct visions of Anti-discriminatory law: The New Right takes a restrictive view of antidiscrimination law, equality is a process; outcomes are unimportant. Preventing future wrongdoing matters more than redressing past injustice.  The ultimate goal is a color-blind policies. (The expansive view of antidiscrimination law looks to equality in results and seeks to enlist the courts to end the effects of racial discrimination).

d. Crenshaw’s Critique: 

i. The restrictive view can’t work in a society that hasn’t always been color-blind. This makes no sense in a society where identifiable groups have been treated differently historically and where these the effect of this different treatment continue into the present.


ii. This restrictive view foolishly dismisses the full complexity of the problem by declaring that equal process is completely unrelated to equal results.

iii. The New Right does not realize that law is a choice between various visions and values, different interpretations; there is no true meaning of law. 


3. The New Left (Hegemonic Function of Legal Rights Discourse)

a. CLS sees law as a series of legal ideological constructs that operate to support existing social arrangements by convincing people that things are both inevitable and fair. Legal reform cannot serve as a means of restructuring society.

b. Hegemony: the means by which a system of attitudes and beliefs, deeply rooted in popular consciousness and ideology of the elites, reinforces existing social arrangements and convinces the dominated classes that the existing order is inevitable. CLS see the law as the fortifying framework of society and thus can’t be used to restructure society. 

c. Civil Rights laws have limited effect because of the ideological restraints embedded in them. They have no system for the redistribution of wealth, which may be the only way to effect change

for blacks.

d. By buying into the liberal ideology, civil rights activists reinforce the hegemony that has oppressed blacks. Therefore legal discourse should be avoided because it reinforces the society and world that it embodies.

e. CLR scholars view the trashing of legal ideology as the only path. that might lead to a liberated future; Only when steps are taken into exposing the hegemony and the fact that law cannot help , will people be able to remake their world in a different way. 


5. Crenshaw’s critique:

a. CLS doesn’t take sufficient account of racism as a pillar of society. Racism is just as important (if not more important than) liberal legal ideology in explaining the persistence of white supremacy. 

i. CLS do not account for the effects or the causes of black oppression, CLS literature fails to acknowledge racism as the principle basis for black oppression.

b. CLS scholars fail to address the hegemonic role of racism, black people do not create their oppressive worlds but rather are coerced into living a world created and maintained by others. Exposing the centrality of race consciousness is crucial in delegitamating beliefs that the present hierarchy is fair and inevitable. Race creates an illusion of unity through the oppositional force of a symbolic other. 

c. Trashing might disempower the racially oppressed while leaving white supremacy untouched. Furthermore trashing offers no alternatives.

d. Popular struggles are a reflection of institutionally determined logic and a challenge to that logic. People can demand change only in ways that reflect the logic of the challenged institutions (using its own logic against it).

i. Demands that don’t use the same institutional logic will be ignored.


6. Crenshaw’s analysis into the current situation:

a. First, there are two types of subordination, symbolic (formal denial of social and political equality to blacks) and material (economic subordination involving the inequities of wealth). The civil rights movement got rid of symbolic, but the removal of symbolic barriers helped only those whose oppression was symbolic subordination. Race continues to play a role in how goods and services are distributed and rights based argument won’t do anything about this. 

b. The eradication of overt racist barriers with race-neutral laws created a new dilemma for the victims of racial oppression, the illusion that racism is no longer a factor in the condition of the black underclass.

c. Modern negative black stereotypes are based on notions of culture rather than genetics, but are still used to view blacks as ‘other’. And by some to legitimate racial subordination in terms of cultural inferiority. 

i. Race-consciousness (i.e. cultural inferiority)  helps legitimate the free market as fair and impartial because those who logically should be on the bottom are on the bottom

d. Until the distinct racial nature of class ideology is revealed and debunked, nothing can be done about the underlying structural problems that account for the disparities.

e. While Crenshaw recognizes the importance that rights rhetoric played in manipulating the dominant ideology into a new transformative way;  a new approach should be developed one that is not defined by the dominant discourse but rather on one that focuses on the needs of the African American community. 


7. NOTE** Racial Realism and Critical Legal Theory

a. Both would agree that judges do not decide cases but choose law. There is no just way to interpret cases because you’re just interpreting words.

b. CLT would say that the civil rights movement was wrong: Crenshaw and racial realists would say the movement helped but didn’t finish the job.

Historical Overview

A. Bell, Slavery and the Founding Fathers
1. Thesis: The racial realist principle of compromise finds great support in a study of the constituent and the slavery debate among the founding fathers.

2. The original draft of the Declaration of Independence, included a paragraph critical of King George’s sanction for the slave trade, however at the insistence of the southern representative in the continental congress, this section on slavery was struck from the declaration. (an example of white compromise at the expense of blacks)

3. The Founding Fathers, in establishing the new federal government handled the question of slavery as an economic and political matter rather than a moral matter.

a. The delegates recognized that slavery was incompatible with the doctrine of freedom within the Const. because the word slave doesn’t appear in it. Slavery was an insult to the ideal that all men are created equal.

4. References to slavery in the Const.

a. 3/5ths compromise. This is interesting because it was a compromise for the North, decreasing the ability for the south to dominate congress.

b. Art. I, Sec. 2, Cl. 3: Congress couldn’t prohibit the migration or importation of slaves until 1808.

c. Art. IV, Sec. 2, Cl. 3: Fugitive slave law, salves couldn’t become free by going into a free state.

5. The north tolerated slavery in order to create a strong federal gov’t. Also the north shared the view of the south in regards to people’s right to private property. Also most in the north were confident that slavery would die of its own accord.

6. Most importantly even the most liberal founding father found it difficult blacks and whites living together as fellow citizens. 

B. Finkelman, The Crime of Color
1. Thesis: Since colonial times, the legal system has seen color as a sign of criminality. To understand the modern relationship between race and criminal law one must look at the historic connection between defining crime and race. The idea that color itself can create or denote criminal behavior is deeply rooted in our history.

2. Early in American history, some laws allowed some actions to be legal for whites but criminal if done by a black. The south developed a presumption of guilt based on race. This meant that if a black was found away form the control of a white, the black was presumed to guilty of something: traveling without a pass, running away, or being in a rebellion (this presumption flowed to free blacks as well). 

a. Race also determined whether some one could get a fair trial and impartial administration of the law. (the right to testify against whites was prohibited to blacks_  

3. Race and Religion: in the 17th Century a person’s treatment depended on whether or not he was Christian. African s were considered inherently dangerous, criminal, and dishonest because of they were viewed as heathens (not because of their race), and considered unfit for freedom.

a. Problems arose when blacks were able to overcome servitude by conversion; Virginia and South Carolina remedied this problem by no longer recognizing a distinction based on religion but rather on one based on color and ancestry. (baptism would no longer exempt slaves from bondage)

4. Criminalization of race in early Virginia:

a. The link between color and criminality emerged out of Virginia’s system of indentured servitude. For white indentured servants the punishment for running away was an extension of service, black could be punished by a life sentence of servitude.  

b. Indentured servants from England work side-by-side with blacks early on in Virginia. Until the legislature made interracial fraternization a special crime for whites. Also this law added additional penalties for those whites who run away with slaves; added especially harsh punishment if the slave died or became lost (add’l 4 yrs. of service or 4500 pounds of tobacco)

C. Dred Scott v. Sanford

1. Facts: Scott was born a slave in VA. He was eventually sold to a man in Illinois (a free state), after 3 years the Illinois owner moved Scott back to the Missouri territory. The owner went to Louisiana and sent for Scott, while in Louisiana the owner died. His wife inherited Scott and rented him out. Scott in 1846 tried to buy his family from the wife, but she refused. So Scott sued in Missouri state court and argued that because he lived in a free state, he was free according to Somerset which held that he should revert back to his natural status because slavery had been abolished. Scott claim diversity of citizenship to allow the case to go to federal Crt., the eventually ended up in the S.C.
2. Rule: The Court focused on the procedural issue of whether the descendants of black slaves were citizens of a state for the purposes of diversity jurisdiction. The Court held that blacks were not the citizens of a state, because at the time of adoption of the Const. blacks were considered a subordinate and inferior class with no rights or privileges. Each of the 13 colonies regarded blacks as articles of property.

a. The fact that a state may recognize a black as a citizen doesn’t make him a citizen of the union. A state on its own  may not alter the words of the constitution.

b. Taney found that blacks were considered members of an inferior order for more than a century; and that black men had no rights which white men were bound to respect.

c. Clauses in the Const. show that the black race was regarded as a separate class of person not included as part of the people or citizens of the Gov’t. The clause permitting slavery until 1808, shows that the right to hold slave property is directly sanctioned and authorized. Naturalization clauses include the word white when describing citizens, in the Court’s opinion to exclude the African race.  
3. Dissent: Originally slaves were members of particular states. When the states joined together and made the confederacy all the citizens of the states became citizens of the union. Interpreted the Const. from the time it was adopted, at that time blacks were citizens. All free native born people of Mass., N.Y., N.J., N.C., and N.H., were considered citizens of those states even if born from slaves.

a. Articles of Confederation had a broad def of citizenship that included blacks, nothing in the Const. seems to have deprive descendants of those citizens their citizenship. Strange to think that the instrument would deprive the citizenship of the people who were among those who established it. 

b. Under the Const. of the U.S. every free person born on the soil of a state, who is a citizen of the that state is a citizen of the U.S.. Citizenship is acquired by birth.

D. Washington Post, “Why Things Are: The Emancipation Proclamation”
1. The Emancipation Proclamation only emancipated slaves in places where Lincoln’s authority was not recognized, why?

a. Lincoln had a war on his hands, he had to think strategically. He needed the continued support of the slave-holding border states, he feared that those states would leave the Union if he emancipated their slaves.

b. Lincoln also thought that he had no Const. authority to declare a broad emancipation (he thought he needed a Const Amend or his act would deprive people of their property without due process of law).

2. The emancipation had a greater moral significance, it recognized the war as a fundamentally about the injustices of slavery. The Proclamation may not have freed a single slave but it gave liberty a moral recognition.

E. Delgado, Mexican Americans
1. Thesis: There is relatively little knowledge about the history of Latinos in the U.S. in comparison with the greater knowledge of the experience of African Americans. To most 20th Century Americans, the legacy of slavery was serious business while the legacy of conquest was not. Both experiences left deep imprints and still have affect today.

2. Reasons? Maybe historians unconsciously want to forget the U.S. engaged in aggressive military conquest of Mexico; perhaps these conquests are too inconsistent with the image of the U.S. as a  peaceful and benevolent nation spreading freedom around the world.

3. Race, Identity, and Latinos:

a. Latino weren’t included in the U.S. census until 1980.

b. Latino is a generic term used to designate a class as an “outsider” ethnic group. 

c. Mexican identity emerged in the 1800's through the experience of economic subjugation, racial and ethnic prejudice. 

d. Puerto Ricans have been targets of ethnic and cultural attitudes of whites, because their race is defined by U.S. standards and not of those used in Puerto Rico. In the American scheme Puerto Ricans are classified as black while often times Puerto Ricans regard themselves as white. This ambiguity creates a shame and degradation. 

4. Conquest of Mexico:

a. Pres. Polk orders the U.S. to provoke a war w/ Mexico in order to obtain California. 

b. 3 part plan: (1) Mexicans are cleared out of Texas, (2) Anglos occupy California and New Mexico, (3) U.S. forces would march to Mexico City and force the beaten gov’t to accept peace on U.S. terms.

c. At a small cost in men and money, the U.S. took half of Mexico’s land.

d. Mexicans seen as a mixed, inferior race unable to make proper use of the land; therefore U.S. was justified in taking the land. 

e. Mexicans seen as lazy, ignorant, vicious and dishonest. (Seen as a threat to the racial integrity of the U.S.). 

f. The racial character of the War with Mexico evident by the fact that the U.S. didn’t fight with Britain over the Oregon territory.

g. After the conquest the race of a Mexican determined if he would be granted citizenship. Dark-skinned mestizos were so despised by white Americans that they were denied citizenship and meaningful political participation.
F. Douglass, The Constitution of the United States: Is it Pro-Slavery or Anti-Slavery?

1. Thesis: Douglass thinks the Const. is an anti-slavery document and that the constitutionality of slavery can only be made by disregarding the plain and common sense reading of the text of the Const. Those who argue that it is pro-slavery assume that the Const. doesn’t mean what it says. 

2. Douglass doesn’t believe that the Const. guaranteed the right to hold property in a man.

3. Douglass felt that only the four corners of the Const should be examined, the framers intentionally debated in private, and those debates should not be considered in interpreting the Const. 

4. Douglass highlights examples of why the Const. is on its face anti-slavery:

a. The 3/5 clause was designed to give southern, slaveholding states less power than their northern free counterparts. It was a disability laid on the slaveholding states depriving them of 2/5 of their reputation. This clause could be seen as encouraging freedom with an increase of 2/5 of political power.

b .The Clause ending the slave trade in 1808, it was thought that this clause establish the end of slavery (it didn’t because people were born slaves). The loss of the slave trade was the price of entering the union by slave states.

c. The slave insurrection clause, this clause doesn’t exist. The power to put down an insurrection carries with it the power to decide the means of putting it down. If slavery turned out to be source of the insurrection then there would be security until slavery was ended, and the Const. would obey..

d. Douglass thought that the “fugitive slave act” applied to all indentured servants but not slaves. The language of the provision used the terms “owe service”, slaves were property and couldn’t owe service.

5. Slavery can only be seen as constitutional by disregarding the written Const. and interpreting it in the light of a secret understanding. 

a. There is no provision in the Const. prohibiting the abolishment of slavery.

G. United States Constitution: 13th, 14th, and 15th Amendments

1. After the civil war, these three amendments were ratified and the southern states were forced to ratify them as a condition of their reentry into the union.

a. 13th Amend.: No slavery except for punishment as a crime.

b. 14th Amend.: No state shall deprive an person of life, liberty, or property without due process of law; all persons born or naturalized in the U.S. are citizens; representatives shall be apportioning among the states according to their population. 

c. 15th Amend.: The right of citizens to vote shall not be abridged on account of race, color, or previous servitude.

H. Plessy v. Ferguson
1. Facts: Plessy was a black man who wanted to ride in the “whites only” car of a train in Louisiana. The law in Louisiana required trains to be separate but equal for black and white passengers. The S.C. considered the constitutionality of Jim Crow laws and whether it violated the 13th and 14th Amendments.

2. Rule: 

a. Regarding the 13th Amend., the Court found that Jim Crow laws did not continue slavery, since it just required separate accommodations for people of different races. Separate accommodations were not a badge of slavery, because they were equal. 

b. The Court found that Jim Crow laws didn’t violate the 14th Amend. because all people were subject to Jim Crow laws. The Court held that there was nothing inherent in the law that said one race was inferior. School segregation, laws forbidding intermarriage were considered by the Court as valid exercises of state power. 

i. The exercise of police power by a state must be reasonable and extend only to laws enacted in good faith for the promotion of a public good.

ii. The Court referenced established usages, customs, traditions of people, the preservation of public peace, and held that a law authorizing the separation of races in public places was not unreasonable.  The 14th Amend. was intended to end inequality in treatment but not to abolish distinctions made according to race or color..

3. Dissent (Harlan): Separate accommodations are a badge of slavery and thus violated the 13th Amend. Harlan said that the idea of an inferior race was still present because everyone knew that Jim Crow laws were designed to keep blacks out of the white rail cars, and thus the laws violate the 14th Amend. 

a. The Const. demands color-blindness. The even if the Const is color-blindness the white race will continue to be dominant race in this country in terms of prestige, education, wealth and power (interest convergence, law doesn’t change unless its good for whites too). Harlan appealed to whites when he said that leaving Jim Crow intact would create distrust between the races. 

b. Harlan compares blacks to the Chinese, he said that the Chinese were very different from whites but allowed to ride in the same car as whites. It is ridiculous to allow the Chinese to ride with whites but not blacks.
I. Delgado, Derrick Bell’s Toolkit- Fit to Dismantle that Famous House?
1. Thesis: Delgado argues that the U.S. antidiscrimination law embraces the black/white binary paradigm of race in which other, nonblack minority groups must compare their treatment to that of African Americans in order to gain redress. Binary thinking weakens solidarity, reduces opportunities for coalition, deprives one group of the benefits of other’s experiences, makes one overly dependent on the approval of the white establishment, and sets up one for ultimate disappointment. Binary thinking is bad for blacks. 

2. The trap of Exceptionalism, the belief that one’s group is so unusual as to justify special treatment, and place their experience at the center of discussion. 

3. The trap of Nationalism: the belief that the primary business of a minority group is to look after their own interests.

4. How binary thinking hurts all groups.

a. Shifting Tides: History shows that while one minority group is gaining ground, another is often losing ground; binary thinking conceals this process.

b. Affirmative Pitting of Groups Against Each Other: Binary thinking also hides the way that the dominant society pits minority groups against each other, to the detriment of both groups. 

c. Over Identification with Whites: The pitting of one group against another takes the form of  exaggerated identification with whites at the expense of other groups (this causes minorities to try to show all the ways they are white to keep from being disadvadvantaged).

d. Interference with Moral Insight and Generalization: Binary thinking can impair moral insight and reasoning for whites, allowing for selective empathy. Allowing whites to believe that America made only one historical mistake, i.e. slavery; making redress of that mistake top priority , meaning the concerns of the other groups would only come into play if they resemble that mistake, ignored otherwise. This binary way of thinking overlooks the fact that all groups have been racialized in different ways, and makes it hard to believe that other people suffer hatred too (most Americans see racial hatred as a white/black thing).

e. Problem of Uniqueness: this binary can warp minorities’ views of themselves and their relations to whites. Making the group believe that it is uniquely victimized and entitled to special consideration.

f. Reinventing the wheel: impairs the ability to learn from history by looking only selectively at the past instances that involved only your group.

5. What to do about this problem: Minorities should abandon strategies that focus on cutting the most favorable deal with whites, and instead set up a secondary market in which they negotiate selectively with each other. Forge useful coalitions. 

a. Minority groups should assess their own preferences and make tradeoffs that will bring gains for all concerned.

J. Gotanda, A Critique of “Our Constitution is Color-Blind”

1. Thesis: The non-recognition of race required by a color-blind constitution fosters the systematic denial of racial subordination and the psychological repression of an individual’s recognition of that subordination, allowing it to continue. The technique of noticing but not considering race is self contradictory. For this to make sense, it must be possible to recognize something while not including it in making a decision. 

2. Non-recognition has 3 elements:

a. There must be something which is cognizable as a racial characteristic or classification

b. The characteristic must be recognized

c. The characteristic must not be considered in decision-making.

3. The technique of non-recognition ultimately supports the supremacy of white interests.

a. To racially color blind, is to ignore what one has already noticed. 

b. This pre-existing race consciousness makes it impossible for an individual to be truly non-conscious of race. 

c. Race carries with it a complex social meaning.

4. Non-recognition may be considered a mode of repression, to claim that race is not recognized is an attempt to deny the reality of internally recognized social conflicts of race. 

5. The attempt to deny racial considerations is an attempt to hid the underlying racial oppression. It’s racist not to consider race.

K. Yick Wo v. Hopkins
1. Facts: San Francisco passed a law that laundromat facilities had to be brick, or those operating the laundromat had to get permission to continue operations from the city. Yick Wo, like hundreds of other Chinese people, was prohibited from having a laundromat. The intent of the law was to drive Chinese landromats out of business because it was the majority of their facilities that weren’t brick. The S.C. had to decide whether on its face or application, the law violated the 14th Amend. 

2. Rule: The S.C. first held that Wo was not a U.S. citizen and could avail himself to the protections of the 14th Amend ( the Amend. isn’t confined to the protection of citizens). The Court found that in application the laundry laws did violate the 14th Amend. The Court held that regardless of the color-blind face of the law, and regardless of its intent; the statute had a discriminating effect on Chinese people. This Court use a discrimination effects test in determining whether the law was constitutional.

a. If the law itself if fair on its face, and yet applied and administered with an evil eye and unequal hand as to make unjust and illegal discriminations between similarly situated persons then the denial of equal justice is within the prohibition of the Const.

3. Spann’s pure politics argument fails here judges actually do come to the rescue.

L. Chae Chang Ping v. U.S.
1. Facts: This case challenged the constitutionality of the Chinese Exclusion Act, which held that if a Chinese person left the U.S. , he could not come back.

2. Rule: The Court held that if the Gov’t of the U.S., through its legislature, considers the presence of foreigners of a different race in this country, who will not assimilate, to be dangerous to its peace and security. Their exclusion is not stopped because at the time there are no actual hostilities with the nation of which the foreigners are subjects. Whatever licenses that Chinese laborers may have received previous to the Act is held at the will of the Gov’t and is revocable at any time. The power to exclusion of foreigners belongs to the Gov’t of the U.S. as part of the sovereign powers delegated by the Const. 

3. Answering P’s argument that the U.S. violated the treaty with China: If the country from where the foreigners are form is dissatisfied with the action, their country can make a complaint to the head of our Gov’t; this is the only available remedy.

4. How would others interpret this decision?

a. Spann- the white man made the laws and courts are no place to go for protection

b. Racial realists: progress is cyclical, so treaties were created when it was in the majority’s best interest, they allowed gains to be made, and take away those gains when it no longer meets their needs.

M. Due Process
1. Thesis: The law has dealt with Indians in an inconsistent manner. Sometimes Indian nations seen as sovereigns and other times seen as collections of non-white people who live in the U.S. 

2. Originally, Indians were sovereign nations, the U.S. entered into hundreds of treaties defining the relationship of the indigenous people and the colonists.

3. An example of this inconsistent treatment is evident by the treatment of the Cherokee.

a. The Cherokee were forced to relocate from their land after gold was discovered there. The S.C. held that the Relocation Act was unconst., but Pres. Jackson replied “the chief justice has made his opinion, now let him enforce it”. The Cherokee people were forced to move even though the law was unconstitutional.

N. Korematsu v. U.S. 

1. Facts: Mr. Korematsu was an American Citizen and descendant of Japanese parents.

California passed a law to prevent espionage and sabotage that prohibited Japanese Americans from being in certain “military areas”. Korematsu was found in such an area and charge with a crime. He challenged the constitutionality of his exclusion from the area.

2. Rule: The S.C. held that some restrictions on racial groups are ok as long as they satisfy the heightened, strict scrutiny test. The Court further holds that California’s interest in preventing espionage justified the Japanese exclusion at issue here. 

a. The Court found the prevention of espionage as a compelling Gov’t interest and saw the restrictions placed on Japanese Americans as the narrowest way of serving that interest. 

b. To look at the exclusion law  as only a case of racial prejudice without looking at the legitimate military purposes is to confuse the issue. Korematsu was no excluded from the military area because of his race but because we are at war with Japan, and the military urgency of the situation demanded this type of action.

3. Murphy’s dissent:

a. the exclusion was based on racism, a more narrowly tailored way to prevent espionage would be to conduct hearings to determine the loyalty of a particular Japanese American.

4. Jackson’s dissent: 

a. Racial prejudice and animosity motivated the exclusion because the U.S. didn’t pass similar exclusions for Italians or Germans and the U.S. was at war with them too. The law may have been permissible military orders but they were not constitutional. The military never presented a reasonable basis for the necessity of the order. The Court’s decision to allow the order will have longer lasting harm than the order itself.

O. Bell, After We’re Gone: Prudent Speculation on America in a Post-Racial Epoch
1. Thesis: Retrogression of race relations in America is well underway and it is only a matter of time before the white government sells the black people out as they have done in the past. 

2. Evidence: Bell tells of a fictional story in which aliens offers the U.S. a variety of riches in exchange for all black citizens. In the end the U.S. votes in favor of taking the deal and sending blacks away. The democratic process is seen as condemning blacks.

3. After blacks leave the nation would become preoccupied with the problems of social unrest based on class rather than race. Poor whites are willing to accept large disparities in economic opportunity in comparison to other whites as long as they have priority over blacks and other people of color for access to those opportunities. The subordination of blacks seems to reassure whites of an unspoken property right in their “whiteness”. With blacks gone so does the property right in “whiteness”. 

P. Olivas, The Chronicles, My Grandfather’s Stories and  Immigration Law: The Slave Traders Chronicle as Racial History

1. Thesis: The scenario described Bell, in Slave Traders, is not too fantastic or unlikely to occur, but in fact has occurred more than once in our nation’s history. Not only have blacks been enslaved but other racial groups have been conquered, removed, imported for labor, and not allowed to participate in the society they built.

2. 3 Examples from history of conquest, exploitations, and legal disadvantage.

a. Cherokee Removal: The Cherokee’s tried to integrate into American social and legal systems, but the greater good of the Union sacrificed Cherokee rights at altar of political expediency. 

b. Chinese Exclusion: Immigration laws in the 1800s were dominated by racial devices employed to control Chinese laborers and deny them formal rights. The Crt refused to strike down anti-Chinese laws on the grounds that it was a  political question.

c. Mexicans and Operation Wetback: labor shortages during WWII, created a need for agriculture workers, the Bracero program was created to bring in laborers from Mexico. After their labor were performed most were returned to Mexico until crops needed to be picked again (using Mexicans without giving them rights or equities). In 1950, over 1 million laborers were deported under the terms of Operation Wetback, massive roundups and deportations, followed by a media campaign to shade the operation as national security interest.

VI. RACE AND THE MARKET

A. West, Nihilism in Black America
1.Thesis: Those who are interested in the plight of African Americans can be divided into 2 camps, and both are wrong; they leave out the dread of nihilism felt by black Americans. Nihilism: coping with a meaningless, hopelessness, and loveless life. The nihilistic threat is the self-fulfilling prophecy that without hope there can be no struggle. West thinks that the solution to nihilism is the politics of conversion, proceeding on the local level and focus on love. 

2. The 2 groups interested in the plight of African Americans:

a. Liberal Structuralists: Believe that the plight stems form economic and political structures like poor education and inadequate healthcare. They think that the Gov’t should spend money on programs and affirmative action to help African Americans.

b. Conservative Behavioralists: believe that the plight results from the lack of a protestant work ethic in the black community. They support “free market” strategies that depend on fundamental changes in how black people act and live. 

3. West thinks that both groups are wrong because the discussion between liberals and conservatives conceal the threat of nihilism felt by the black community. The collapse of meaning that stems form: feelings of black despair, black’s loss of hope, and black feelings of worthlessness.

a. West says that Structuralists don’t focus on the nihilism because their focus is on economics and politics, they show no understanding about the structural character of culture; they ignore nihilism because of a lack of nerve. They resist talking too much about values because it takes the focus off the structures.

b. Behavioralists don’t talk about nihilism because to recognize nihilism is to recognize the structural discrimination (economic and political) that has lead to the collapse of meaning in the black community. The believe that talk about black’s victimization by white supremacist practices is taboo. They deny the lingering effect of black history.

4. Blacks weren’t always nihilist, religion and family warded off the threat of nihilism in the New World. 2 reasons why the threat of nihilism is worse now than ever:

a. Corporate market institutions have help create a seductive way of life, a culture of consumption that capitalizes on every opportunity to make money; and have undermined traditional morality of nonmarket values (love, care and service of others). The predominance of this way of life among those living in poverty, with a limited capacity to ward off self-hatred, leads to the increase of the threat of nihilism. 

b. Crisis of black leadership: black leaders miss the point because they are too preoccupied with race. Black leaders downplay the class-based, environmental, and patriarchal determinants of black life chances. At a nat’l level black leaders lack a moral vision that can organize subtle analysis that enlighten and employ practices that uplift black people. 

i. This leads to black alienation and reinforces fragmentation in efforts to stop the plight of blacks.. They focus so much on blacks that other groups that might otherwise form a progressive coalition with blacks get alienated. They encourage cynicism, that we can’t make a difference in society.

5. West believes in the politics of conversion, curing the disease of nihilism with love and care. A love ethic must be at the center of the politics of conversion. Working at the local level to promote self-worth and self-affirmation. 

a. It surfaces on the sate and national levels only when grass-roots democratic organizations put forward a collective leadership that has earned the love & respect of, and has proven itself accountable to these organizations. The collective leadership must exemplify moral integrity, character, and democratic statesmanship with themselves and within their organizations. The politics of conversion shuns the limelight and works strictly at the grass-roots level.

b. The politics of conversion never lose sight of the structural conditions that shape the suffering and live of people (structuralist); while openly confronting the self-destruction and inhumane actions of black people (behavioralism).

B. Ayers, Fair Driving: Gender and Race Discrimination in Retail Car Negotiations
1. Thesis: The different treatment of blacks and women during car negotiations shows that there is discrimination in how the bargaining process works. The discrimination is more disparate treatment based on accounting for race and gender than ill will. Dealerships systematically offered better prices on the same car to white men then they did to blacks and women. 

2. Disparate treatment included steering customers to salesmen of same race or gender, asking different questions (asking blacks more about finances than whites), different sales tactics (trying to sucker black males into buying the car at sticker price), not disclosing their cost information to black buyers. 

3. According to Ayers there is 2 types of discrimination:

a. Animus based: based on a dislike of a group of people.

i. It couldn’t have been animus based discrimination because the sellers were willing to spend time with blacks and women. Also testers got the best deal fro the sellers least like them, if animus based discrim were at play this wouldn’t be true.

b. Statistical based: Rational inferences about people causes disparate treatment as the seller attempts to maximize his profits. 

i. Cost based statistical discrimination: A seller would treat some groups differently if they perceive that group to be greater credit risk. The idea that certain people will cost the dealer more than others through financing.

ii. Revenue based statistical discrimination: happens when dealers make inferences about how much consumer groups on average are willing to pay for a car.

4. The findings suggest that revenue based statistical discrimination is a work in the negotiation process. The dealerships displayed a great deal of sophistication in bargaining. (Evidenced by the steering practice, because it was these salespeople who charge the customer the most for the car).Disparate treatment stems from the dealers use of race an gender as a basis for forming inferences about a customers willingness to pay and amount of potential or actual competition for that customer. Also dealers could make the inference that some groups are averse to process of bargaining and use that against the customer.
5. Suggested legal reforms: 

a. Modernize the Civil Rights Laws $1981 and $1982 to allow for disparate impact suits (so consumers can get around the intent requirement). Also extend civil rights laws to cover sale of goods and services.

b. More rigorous enforcement of consumer protection laws using a contract model. Implied representation that all people will be treated equal, where discrimination would be considered a breach of contract.

6. Suggested Policy Reforms: include strengthen notions of substantive unconscionability to prevent high markup sales, uniform pricing scheme, mandated disclosures by dealership (into how much the mark-up in correlation to race and gender.)
VII. FAMILY LAW

A. Introduction: 2 theories about the purpose of miscegenation laws.

1. Myrdal: Swedish sociologist found that these discriminatory laws existed for the purpose of preserving white blood purity. Miscegenation laws are thus the highest order of discrimination and the root of all American prejudice. In terms of importance, blacks didn’t really care about these laws and made them a low priority.

2. Oliver Cox: The purpose of these laws was to preserve the economic status of whites. The root of American racism was economic exploitation. If intermarriage was allowed, then blacks and whites could economically compete as equals. Whites only cared about banning intermarriage in the U.S.; if Myrdal was right then whites would want to ban intermarriage world-wide.

B. Naim v. Naim
1.Facts: A white woman and Chinese man were married in NC but  live in VA. A state statute (the act to preserve racial integrity) voided all marriages between whites and non-whites and imposed a criminal sanction. A trial court found the couple’s marriage was void and they appealed to VA Supreme Crt. The claimed that the state statute violated due process and equal protection.

2. Rule: The court held that eh act did no violate the 14th Amend.  The court found that marriage was within the right of states to regulate. The found that in applying the rational basis test on the restrictions for marriage, that the statute didn’t violate the 14th Amend. 

a. And that the purpose of preserving the racial integrity of the citizens of this state is a legitimate concern of the state. The Crt further held that the statute wasn’t discriminatory because it treated both races the same (no one is allowed to marry outside their race). The court distinguished this case from Brown, on the idea that interracial marriage was not as fundamental of a right as the right to education; education is the foundation of good citizenship, marriage is not. 

B. Loving v. Virginia

1.Facts: An interracial couple married in DC returns to VA, where they lived an were sentenced to 1 year in jail (according to the state’s miscegenation law). The couple’s sentence was suspended on the condition that they leave the state for 25 years. The rationale of the trial judge was that God intended the races to be separate and didn’t intend for them to mix. (Note: that the VA statute had a hypodescendant construct of blackness, 1 drop rule).

2. Rule: The S.C. held that the statute violated the equal protections because whites couldn’t marry non-whites, but non-whites could marry who ever they wanted. The Crt found the statute to be a racial classification and not a restriction on marriage. A rational purpose for the statue, then was not enough to allow it to continue. 

a. The Crt applied the strict scrutiny test to see if the state could prove that the statute furthered a compelling governmental objective (with narrowly tailored means), independent of racial discrimination. The Crt however found that the no legitimate purpose of the statute and that racial classification it use constituted arbitrary and invidious discrimination.  The law was designed to maintain white supremacy. The Crt has consistently denied the constitutionality of measures which restrict the rights of citizens on account of race.

C. Palmlore v. Sidoti
1. Facts: Divorce wife has custody of the child and is now married to a black man. Ex-husband claims that the wife is not properly caring for the child. The trial crt found that because of the social stigma in living in a mix-race family, it was NOT in the best interest of the child to stay with her mom. 

2. Rule: The S.C. found that the trial court did not focus on the parental qualifications of the mother or the father. It made no effort to place its holding on any ground other than race. The effects of racial prejudice could not justify a change in custody because the child could be stigmatized; the law cannot give effect to private biases. The effects of racial prejudice cannot justify a racial classification removing an infant form his mother. Race was the determinative factor in the lower court’s opinion regarding modification, and the S.C. held that violated eh equal protection clause. If the wife’s husband had been white, the case would of turned out differently. 

3. Note**: The Crt reversed the custody decision because it used race as the sole factor in determining custody. Some courts have interpreted the holding to mean that race can’t be used as a factor at all in decision making, while others consider the ruling to allow race to be a factor as long as it isn’t the determining factor.

D. Kennedy, How Are We Doing with Loving?
1. Thesis: The fact that there aren’t more marriages between black and whites today identifies a problem, its another sign of the isolated status of blacks. Kennedy says that we must favor integration by favoring interracial marriage. 

2. Kennedy begins by asking what has been done since Loving. The answer depends on one’s goals.

a. A person committed that the idea purity in white bloodlines, cannot believe that Loving occupies a secured niche in constitutional jurisprudence. 

b. Those who ague for the freed to choose, but think that Gov’t should play no part in regulating the contractual decisions of private parties, see Loving as a unambiguous triumph. This group is critical of post Brown race relations law (school integration, busing) for being inefficient and intolerably oppressive. But support Loving b/c it deregulated the marriage market without burdening private decision making. 

3. Those, like Kennedy, see the continued segregation of marriage market, since Loving as a reflection of the ostracism that continues to afflict African Americans. 

a. Percentages of intermarriage is increasing, but blacks are less likely, than any other minority group, to marry a white person. 

4. There is reluctance to view the low rates of black-white intermarriage as a problem.

a. One reason being the fear that promoting intimate association with whites as a valuable commodity will only exacerbate the problem of white racial pride.

b. Second reason is the fear that highlighting the low rates of intermarriage will reinforce the sense that lacks lake racial self-respect and want noting more than to have sex with whites.

c. Third, marriage should not be thought in distributive terms because it involves different scope from jobs, housing, and schools.

5. According to Kennedy, these low rates of intermarriage is a problem, and that it deserves attention. It is just another sign of the isolated status of African Americans.

a. Marriage plays a large role in the transfer of wealth, and can help in blurring racial lines; therefore intermarriage should not be tolerated but applauded and encouraged. 

b. Intermarriage signals that outsiders are gaining acceptance in the dominant population

c. It encourages the increase of transracial empathy, which is crucial in helping people place themselves in the shoes of blacks. And helps break down psychological boundaries that separate the races.

6. Why isn’t there more mixing? (1)White opposition, 20% still think intermarriage should be illegal; (3) informal taboos that see blacks who marry whites as racial defectors; (3) and because of the oppression they suffered blacks have little to offer in the marriage market.

7. What can be done?

a. The legal system should completely carry through with antidiscrimination (Stop using race matching in placing adoption of children)

b. Openly and unapologetically express support of increased intermarriage but introducing white friends with black friends on blind dates.

c. Militantly support the elevated the status of black Americans. The more accepted and prosperous blacks are the more attractive they will be in the marriage market.

E. Bartholet, Where Do Black Children Belong? The Politics of Race Matching in Adoption

1. Thesis: Current race matching policies represent a coming together of powerful and related ideologies: old-fashion white racism, modern-day black nationalism, and “biologism” the idea that what is natural in the context of the biological family is desirable in the context of adoption. 

Race matching policies also pose the question of how we deal with race in the intimate context of the family says a lot about how we think about race in every other context of our lives.

2. NABSW (National Association of Black Social Workers) opposes transracial adoption because it denies black heritage to children and denies them the survival skills needed fro life in a racist society. 

a. They believe that black families are uniquely able to teach black children how to survive in a white world.

b. Black children can only develop a healthy black identity within a black family.

c. They also make a nationalistic argument that there is a need to preserve a strong, self-determined black nation.

3. Adoption agencies have idealized the biological family and structured the process to promote race matching:

a. Holding Policies: Hold black children for a period of time in order to find a same-race family (fed-gov’t will not fund agencies that have holding policies, but racial preferences are allowed)

b. Different criteria for black parents: Lower the standards for black parents to make more of them eligible to adopt (they tend to be poorer and older and white adoptive parents).

c. Recruitment of black families to adopt: adoption workers should actively recruit black families to adopt, while no effort is made to recruit  white families.

d. Subsides: Usually in the form of gov’t aid to blacks to encourage them to adopt.

4. The Impact of Current Policies: Evidence that it doesn’t work

a. Empirical studies show that transracial adoptees develop a strong sense of racial identity, have a more positive relationship with whites, and are more interested in a racially integrated lifestyle.

b. Race matching discourages white parents from transracial adoptions and results in denying adoptive homes to black children.

c. Core of adoption laws is thinking of the best interest of the child, denying that kid a home because of race is not in their best interest.

d. Violates the 14th Amend’s Equal Protection, because race matching relies on race as a factor in decision making with no compelling state interest to justify its use. 

e. Race matching promotes separation not integration.

f. Using race as a basis for official decision making is inconsistent with a society that has generally endorsed anti-discrimination policy.

5. Racial Realist argument for why whites accept race-matching: the policy of race matching won’t encourage integration. Whites don’t want black families raising white children. Its easier to get white society to agree on the goal of placing black children in black homes than actually spend the financial resources necessary to make that goal workable. It is unlikely that resources would be allocated to put blacks in a social and economic position where they are capable of providing good homes for adopted children.  

6. Bartholet’s approach: Adoption agencies should be prohibited from even mild racial preferences; they shouldn’t even consider race when all other things are equal. 

a. On a symbolic level, it is problematic for agencies to decide the appropriate racial composition of families rather than leave that choice as a private individual decision.

b. On a pragmatic level, there is a real question as to whether anyone could create a mild preference for race.

c. Agencies could still act in their counseling capacities to advise parents with respect to racial matters (helping parents learn how to affirm their children’s racial identities.)

7. NOTE**: Can a black parent teach better survival skills to black children? Doesn’t it stereotype people by race, assuming that all black parents raise their kids the same?

F. In re T.J., M.D., & C.J.
1. Fact: TJ is a 5 year old black boy whose custody is contested. M.D. the child’s great aunt, and is contesting the adoption grant given to the child’s foster mother MH, a white lesbian woman. The child was put into foster care and placed with MH. The foster mother took special steps to assist the child in forming his racial identity and provided him with a comfortable middle class home. The great aunt has a large extended family which the child could be part of. Question: Should the child be placed back with the white foster mother or with the members of his biological family who are willing to raise him?
2. Rule: The court awards custody to the foster parents. But this decision was later reversed, because the mother of the child never gave up her parental rights 
VIII. EDUCATION

A. Gong Lum v. Rice
1. Facts: A Chinese girls was prohibited from attending the school of her choice (white school), because of her race. In her state, there were black schools and white schools. Gong Lum argued that she should be able to go to the white school because she wasn’t black

2. Rule: The S.C. held that there was no violation of the 14th Amend. because precedent (such as Plessy) stated that there was no problem having separate schools for whites and blacks. 

Gong Lum was not denied the right to an education, black and white school districts do not have to be the same. Further, the Court held that it’s within the state’s power to regulate education. The Crt. looked at Roberts, the Mass S.C. held that it didn’t violate Mass equal protection laws to have separate black and white schools; its within the discretion of the state in how they regulate their school system. The Crt held that if there hadn’t been a colored school for Gong Lum to go to, then the case might have come out differently.

B. Brooks, Notes on the NAACP Battle Against Jim Crow
1. This article details the invention of public interest litigation by examining the rise of the NAACP legal defense fund

2. The purpose of the legal defense fund was to overturn Plessy using a 2 prong strategy.

a. Eliminate segregation laws that didn’t require equality;

b. Eliminate segregation in states that on their face required equality but in reality hid inequality that was endemic and therefore discriminatory.

3. NAACP focused first on graduate and law schools, because (1) there were many states that had no graduate schools for blacks so discrimination would be easy to prove.(2) The NAACP thought that judges would understand the shortcomings of separate legal education. (3) It would be financially impossible for the states to furnish true equality, tangible and intangible, desegregation would be the only practicable way to fulfill the const. obligation of equal protection. 

4. Pearson v. Murray: black man applied to the Univ. of Maryland law school. The state had no law school for black students so many had to leave the state to attend a law school (the state did provide scholarships for their out of state education). The crt held that the scholarship plan was unequal to in-state education. Because there was no separate law school for Murray to attend in Maryland, he had to be admitted into the Univ. of Maryland immediately.

a. This case established a precedent for the first court order for integration.

C. McLaurin v. Oklahoma State Regents for Higher Education
1. Facts: Plaintiff wanted to go to a graduate program at the University of Oklahoma and the court ruled that he had to be admitted. The black student was admitted but his instruction was segregated within the school itself, he was required to sit in an adjoining classroom, he had to sit at a designated desk in the library, and had to sit at a designated table in the cafeteria. Q: Is different treatment based on race legal? 

2. Rule: The S.C.  Held that the in-school segregation handicapped the plaintiff’s pursuit of an education and was in violation of the 14th Amend, which required equal treatment. This was not equal treatment, while private students could choose to stay away from the black student, the school couldn’t mandate racial segregation. The restrictions impaired the plaintiff’s ability to study, engage in discussions, or exchange views with other students; his training will unequal to that of his classmates. 

D. Sweatt v. Painter
1. Facts: Black student applied to the Univ. of Texas law school and was not admitted because of his race. The student sued the school, and the state opened a separate law school for blacks. The trial court refused to allow the plaintiff admission to the Univ. of Texas because it said that the black law school was equal and he should go there. Q: To what extend does the 14th Amend. limit the power of a state to distinguish between students of different races?

2. Rule: The S.C. held that the two law schools were clearly not equal. In terms of tangible resources, UT had a larger faculty, more course offerings, and more volumes in the library, larger school. Even if these tangible factors were equal, the court held that prohibiting the black student into UT would still violate Equal Protection. Because of the intangibles that made the two schools unequal (i.e. reputation, alumni networks, traditions, and prestige). The Crt thought any person choosing between the 2 schools would clearly choose UT, since that school is superior. Equal protection requires that the state is bound to furnish a legal education substantially equal to that afforded white students, this school did not meet this standard.  The Crt also said it was not going to reconsider Plessy. 

E. Brown v. Board of Education of Topeka (Brown I)

1. Facts: A variety of cases had been brought in district courts by black students seeking admission on a non-segregation. The Crt here had to decide whether segregated schools violated the 14th Amend and whether separate but equal schools (in terms of tangible and intangible factors) could be equal.

2. Rule: The S.C. looked to the effect of segregation itself on public education. The court held that separate but equal had no place in public education because separate educational facilities were inherently unequal and the unequal differences caused black children to develop a sense of inferiority. Segregation based on race deprives the children of the minority group of equal educational opportunities. As a result the court order re-argument in how to proceed with desegregation since it would be difficult and complex. 

a. The precedent found in McLaurin and Sweatt favored the P’s argument because those cases recognized that separate is inherently unequal because of intangible aspects of education. Those cases held that intangible resources were important to a graduate education. In this case the Crt said that those intangibles were even more important in grade/high school because of the badges of inferiority that children feel when they are separated according to race affects their hearts and minds in a way that is unlikely to ever be undone.

b. The Crt came to the conclusion about the inferiority felt by black children based “doll test” conducted by social scientists, which claimed to study the effect of race on the self-identity of black children. One test presented 4 dolls (2 black & 2 white) to various black and white children. The majority of kids preferred the white doll with unmistakable preference.

c. 2nd test gave black and white children 2 dolls (1 white & 1 black). Then the children were given 3 sets of clothes: a dressy outfit, a work outfit, and shabby outfit. Most kids preferred the white doll and most kids dressed the black one in shabbier clothes

3. NOTE**: that segregation after Brown was not illegal, it was unconstitutional but the Crt didn’t expect the system to change over night.
F. Washington Post, Barbie Buyers Draw the Color Line
1. Possible link with the sociological evidence in Brown?

a. Stores sell a lot more white Barbie dolls than black Barbies. Black Barbies are usually the last to sell and not many people are buying them for their kids.

b. Psychological studies in 1960's showed that black girls associate white dolls with beauty, purity, and goodness. 

c. Some think in our society definitions of  good and bad tell us what it means to be white and black. Color coding information is imprinted in children by the time they’re 6 and stays with them for life.

d. Some think the black Barbies don’t sell b/c they don’t look black. Black kids don’t want a tinted brown white Barbie.

G. Brown v. Board of Education of Topeka (Brown II)

1. Rule: The Crt asked for further argument on the question of relief from: the AG, All party states, and all states requiring or permitting racial discrimination in public education to present their views on the question. Most states answered that the desegregation process would be complicated and time-consuming. The SC decided that implementation of integration would be undertaken by the federal district courts in the states from where the claims originated. The Court stated that the federal courts may not yield to the public interest against segregation. 

a. The district may request that additional time is needed to start full compliance, but the burden is on the defendant to show good faith compliance. The Court recognized that certain items need to be done before full compliance: changing local law and regulations, schools need to undergo physical changes, personnel have to be reorganized, transportation problems. The Crt warned that the desegregation of school must be achieved with “all deliberate speed”.

H. Dudziak, Desegregation as a Cold War Imperative
1. Thesis: Dudziak presents a kind of interest convergence argument regarding school desegregation. America had to desegregate their education system because it made America look bad around the world since segregation was so anti-democratic. America’s image was important since we were in the midst of fighting the cold war. As it was true in many other contexts during the cold war era, anticommunist ideology was so pervasive that it set the terms of the debate on all sides of the civil rights issue. 

a. Prior to Brown there was a lot of press, foreign and domestic about the hypocrisy of America regarding segregation and democracy. The soviets made effective use about America’s failing in race relations. 

b. The U.S. needed to show the world a kind of moral superiority in addition to military superiority if it wanted to lead the world. This lead to the DOJ filing an amicus brief in Brown I in support of desegregation, in order to show foreign powers that the U.S. had a strong democracy. When the Brown decision came out it was reported around the world and seen as a blow to communism. Many foreign nations gave extensive coverage to the decision and applauded the U.S. as establishing just equality of the races. 

c. America’s problem with racism was problematic, how could the US save the 3rd world for democracy, if democracy meant white supremacy. 

I. Washington Post, The Lonely Stand of Clarence Thomas
1. Thesis: Is it fair that African Americans dislike Clarence Thomas?

2. Some blacks see him as a Uncle Tom, a sellout, someone subservient to whites at the expense of his own people.

a. He votes against school busing, race-based affirmative action, and minority voting districts.

b. He doesn’t view racial isolation as a harm, only state sponsored segregation is.
J. Copper v. Aaron




1. Facts: In response to Brown I, the Little Rock school board approve a desegregation plan within 3 days of the Crt’s ruling. But their plan was interrupted by the state general assembly which amended the state constitution to prevent desegregation, making attendance at racially mixed schools noncompulsory. The school board went ahead and began to implement its desegregation plan; the governor dispatched units of the AK national guard to prevent blacks from entering the school. The school board when to the district court for permission to temporarily halt their desegregation plan, the dist. crt said no, and ordered the national guard to leave. The school board then went back to court to ask to halt the desegregation plan (for 2 ½ years)  because of growing public hostility and the growing chaotic situation in Little Rock. 

2. Rule: The SC affirmed the ruling of the lower court, preventing the halt to desegregation in Little Rock; the court held that the constitutional rights of black students could not be sacrificed to the violence and disorder caused by the Governor and legislature. Law and order are not to be preserved by depriving black children of their constitutional rights.

3. NOTE**: Alexander v. Holmes County: The SC held that “all deliberate speed” was now over and school districts were obligated to integrate at once. 

K. New York Times, Schools See Re-Emergence of “Separate but Equal”

1. The nation’s school districts are becoming re-segregated at the fastest rate since Brown.

2.Evidence: Harvard researchers found courts made it easier for school districts to abandon desegregation plans and consequently minority enrollment dropped in predominantly white schools. Cases like Education of Oklahoma City v. Dowell and Freeman v. Pitts allowed schools to end desegregation even though it had not been fully accomplished. (Orfield study). What is also troubling is the increasing segregation in suburban schools.

3. Racially segregated schools are just inadequate. They do not work for minorities because they are put in low income schools with inferior resources, while white students are poorly prepared for an integrated world. 

4. Other Argument: Many parents and educators no longer see desegregation as a paramount educational goal. The most segregated school districts are actually found in the north and not the south. 

L. Bell, Serving Two Masters: Integration Ideals and Client Interests in School Desegregation Litigation

1. Thesis: Often the goals of lawyers don’t fulfill the goals of their clients. Bell is critical of the NAACP legal defense fund. Bell suggests civil rights lawyers allow the community to shape the focus of the litigation and not adopt the attitude that “we know best”. 

2. In school desegregation cases, the clients/plaintiffs wanted a good education for their children. The NAACP, on the other hand, wanted maximum feasible desegregation of public schools. According to Bell, civil rights organizations don’t understand what black parents want for their children because they really represent a the interests of their contributors, who support the ideal that full integration is the preferred goal. Clients of civil rights lawyers have no control over their litigation. 

3. Improving blacks schools was not an option civil rights lawyers were willing to accept, but it could have provided black children with what their parents wanted without going through the pain of desegregation. Desegregation doesn’t ensure a better education. And population concentrations make complete integration unachievable.

M. Bell, Racism Hypo
1. 2 Options in Desegregation in a town where most black students attend schools in predominantly black schools

a. Integration Plan: make each school resemble the city’s population distribution (80% white and 20% black). The plan also closes a number of black schools, requiring black students to commute to school (up to 50 miles away).

i. The NAACP supports this plan, but many in the black community do not.

b. Alternative Plan: (a) will use some integration but no student will be assigned to a school more than 20 mins away and/or 2 miles form home. (b) a majority-to-minority plan will be put into place, guaranteeing that a child seeking to attend a school where his race is the minority will be allowed to go with transportation provided. (c) The school board will give additional funds to schools with predominantly black student enrollment to insure that scores on standardized tests goes up, and measurable progress must be obtained by the fourth year or the school board will institute the integration plan.
IX. REMEDIES: AFFIRMATIVE ACTION

A. Murray and Hernstien, Race, Genes, and I.Q. - An Apologia

1. Thesis: This article comes from the book, The Bell Curve, in which they argue that IQ tests are good predictors of success. These test show that blacks and Hispanics have lower standardized test scores than whites or Asians (Asian-white-Hispanic-black). They theorize that this difference is caused by genetics. 

2. Introduction into IQ tests:

a. First, intelligence is a useful construct. It is undisputed that there is a general factor of cognitive ability on which humans differ, and which can be measured reasonably by standardized tests.

b. Intelligence as measure by IQ tests is predictive of many educational, economic, and social outcomes.  

c. Ethnic differences have been measured by IQ tests. 

3. This article claims that the world is ruled by a cognitive elite selected by IQ scores, SAT scores, and admission to elite schools. There is also a middle-ground of people with mid-range IQ’s and an underworld of low IQ’s. If you look at this underworld, it is disproportionately inhabited by people on welfare, criminals, and the poor (also by blacks and Hispanics).

4. IQ is a good indicator for success in life:

a.  Lower IQ’s is the best explanation for why blacks and Hispanics are disproportionately poor, criminals, unwed parents, and on welfare. The average black IQ is 85; the average white is 100. Moreover, 25% of blacks have an IQ less than 75, making them borderline retarded. 

4. The authors contend that American society is becoming increasingly polarized between the cognitive elite and those in the low end of the IQ curve. The cognitive elite have designed programs to help he low end, but those programs have been counterproductive (backlash has ensued).

5. IQ is genetic, so it is a problem that the low IQ’s are breeding disproportionately more than any other group, so there are growing numbers of people with low IQ’s. 

a. Ending welfare would help the low end from reproducing. In addition slowing down immigration would help keep out low IQ Hispanics. 

6. There is an argument that IQ tests are culturally biased. The authors identify 2 possible biases that could appear on a test and contend that neither of these biases account for the lower IQ of blacks and Hispanics. 

a. External Bias: is when standardized tests under-predict black performance because it does not predict black performance in the same way it predicts white performance. The authors disagree with this claim because there is no evidence that IQ tests underpredict black performance.

b. Internal Bias: (the most common charge) is claim that standardized tests include culturally loaded questions that favor white test takers. This assumption is also wrong because even when the test is comprised of purely numerical problems (digital span test) the is a disparity between blacks and whites persisted. 

7. Could socioeconomic factors explain the difference between whites and blacks on standardized tests?

a. There could be a link, since blacks are disproportionately in the lower socioeconomic class and the size of the gap shrinks when statistics account for socioeconomic differences, but it’s important to know that socioeconomic class status is a result of IQ level (people are at the lower level because of their intelligence). 

b. Yet if you compare poor whites against middle-class blacks, poor whites do better. Meaning that socioeconomic factors can’t be the only explanation for the disparity. Even as minorities go up the socioeconomic ladder the gap with whites persists.

8. Could Societal discrimination be blamed for the difference in IQ scores? No say the authors, because Asians are at the top of the curve with IQ score. But they are a minority group that has been historically discriminated against. 

9. It makes no difference if the disparity is case by genetics or environment. Just because the cause is environmental doesn’t mean that it’s easier to correct. In fact genetics can change over time, because people who die aren’t replaced with people of the each same DNA.

a. Liberal seize the environmental explanation for the disparity because it justifies programs that work to change and improve the environment for minorities. But our gov’t has tried various programs over the past 50 years and there’s no evidence of any significant change to the environment. 

10. We shouldn’t feel bad for people with low IQ’s because their groups probably value the qualities they do possess, blacks and Hispanics value qualities other than intellect.

a. No rational reason by any encounter with individual would change now that we know there’s a difference in IQ, hardly anyone feels inferior to people who have higher IQs than them.

b. Whites aren’t threatened by the fact that Asians have higher IQs so blacks and Hispanics shouldn’t either. We need to celebrate our differences and our intellectual inequalities.

B. Newsweek, I.Q.: Is It Destiny?

1. This article looks at the controversy caused by The Bell Curve, describing it as a pessimistic and angry book about American society. Describes their argument as an explanation that “ many blacks seem to be destined to remain mired in poverty, and whites and blacks must face up to the reality of black intellectual disadvantage.” This is a direct attack on affirmative action. 

a. they present evidence that there is danger in this argument in that it confirms the prejudices of whites who are predisposed to believe blacks are inferior.

b. Their theory holds that there are proportionately fewer smart blacks than smart whites.

2. “Testing the Science of Intelligence”
a. The science behind the Bell Curve is overwhelming mainstream. IQ tests something real and inheritable; cognitive inequality is not a political preference it’s a fact. 

b. IQ tests are stable over time meaning they measure something real. Mental ability is a biological phenomenon. 

3. “Color-Coordinated Truths” 

a. Theories of black intellectual inadequacy cause many blacks to doubt their won abilities and conform to the stereotypes, thereby confirming the theories.

b. Blacks are the ones who are punished when we equate color with inadequacy, as it seeps into the culture.

c. We tend to treat people based on perceptions of the group, so the bell curve is wrong in saying nothing changes when intellectual inferiority is confirmed.

4. “In Defiance of Darwin”
a. A high school for at risk kids in the Bronx turns dropouts into scholars, with more than 80 % going to college. 

b. Studies show improvement by students in restructured schools. With 30% improvement in math and 24% improvement in reading as compared with traditional schools.

C. Raspberry, Why Is It Harder for Blacks to Prosper?

1. Thesis: The author tries to explain why for a growing number of blacks, matters have gotten worse in the last 20 to 30 years. 

a. The answer according to one author, Kasarda, is values. Asians do better because they have a tradition of self-employment, resource pooling, and strong families. 

b. Harrison another author believes that cultural values profoundly affect economic and political success. Cultures in which religion explains or justifies success are development-prone; while cultures where religion eases or explains suffering are development-resistant. The successful culture sees life as something I will do, while the unsuccessful culture sees life as something that happens to me. 

D. Washington Post, Whites’ Racial Stereotypes Persist: Most Retain Negative Beliefs About Minorities

1. Thesis: Despite progress in race relations since the 50’s, ,whites negative image of blacks and other minorities continue to be pervasive. Most whites have a distorted view of the racial reputation of other groups (less hard working and like to live off welfare). Better education of whites about minority groups and more interaction could prove useful in erasing these negative images of minorities.

2. Evidence: Survey conducted by the Univ. of Chicago found negative images of blacks still persist (lazier, violent prone, less intelligent, and less patriotic), while Hispanic images were equally negative (prefer to live off welfare, lazy, less patriotic, less intelligent).  

a. All groups gave their own group higher scores than their white counterparts.

b. Other Argument: these stereotypes are fed into our society by gov’t programs like affirmative action and welfare. 

E. Butler, Affirmative Action and the Criminal Law

1.Thesis: (What is affirmative action) Affirmative action is official racial prejudice  by the government or a private institution based on one’s membership to a minority group. Minority status becomes a precondition for a benefit.

2. Three justifications commonly used in support of affirmative action:

a. Remedy for past discrimination: Similar to principles of tort theory. It is fair to compensate the victim and punish the wrongdoer. Affirmative action is viewed as reparations for slavery and racial segregation. This remedy tries to put the victim back where he would have been but/for the injury. The S.C. has held that a government entity that has itself discriminated, can use racial preferences narrowly tailored to remedy the problems caused by the discrimination.

i. Critiques: the people who benefit form affirmative action aren’t the people who were discriminated against but they’re descendants, for them this is a windfall. And furthermore past discrimination has no present effect on blacks or other minorities. 

b. Remedy for present discrimination: Racial preferences as a fortified anti-discrimination remedy. Without affirmative action, elite decision-makers tend to prefer people who look like them (white men); therefore in order for people of color to get their foot in the door, the decision-makers must actively prefer them.

c. Achieve Diversity: Diversity has more than aesthetic value because people of color bring their “outlook” to the environment that affirmative action allows them to integrate. There are two types of diversity affirmative action

i. Essentialist diversity: which says the minority students contribute something to the educational environment. 

ii. Parity  Diversity: measures fairness of resource allocation by its racial effect. If the allocation of resources is grossly disparate, that allocation is presumed to be unjust and it should correct it with affirmative action.

iii. Critique: diversity assumes that all minorities share the same outlook, this stereotypes minorities. 

F. University of California v. Bakke

1. Facts: UC Davis medical school had a 2-track affirmative action quota system designed to help the economically disadvantaged and minority applicants (though no poor whites were ever accepted through this program). 16 of 100 spots were set aside for affirmative action applicants. Bakke applies to medical school and is denied, even though he has higher grades and scores than some of the minority students admitted through the set aside program. Bakke sued the school for violation the equal protection clause, claiming he would have been admitted had it not been for the set aside program.

2. Rule: The S.C. held that the heightened scrutiny test for racial classifications mandated that states must have a compelling interest for making racial classifications, and that those classifications must be narrowly tailored to achieve that interest. 

a. The state offered four compelling state interests: 

i. Reducing the historic deficit of traditionally disfavored minorities in medical schools (Crt held that favoring one group for no reason other than race is unconst.)

ii. Countering the effects of societal discrimination (Crt. held that this remedy was too broad and not narrowly tailored to remedy specific past discrimination by the school)

iii. Increasing the number of doctors serving undeserved populations (Crt held that the school provided no proof that this result would be achieved through their admissions program)

iv. Benefiting from an ethnically diverse student body. (Crt found this reason to be the only permissible constitutional goal of the affirmative action program)

3. The Crt held that using race as a factor in admissions decisions was ok under the 14th Amend, but quotas are unconstitutional. 

a. Crt suggested Harvard’s approach to increasing diversity as the model that the school should follow. One were race was seen as a plus and didn’t set fixed number of places for minorities. 

b. Powell also said that affirmative action will be constitutional to remedy past discrimination ONLY IF that institution specifically discriminated in the past.

4. Hopwood v. Texas: The 5th Circuit holds that Powell’s opinion was not the majority opinion and does not see diversity as a compelling governmental interest. This court holds affirmative action to be unconst, even when not using quotas. 

5. Recent study of elite institutions and African Americans found that affirmative action is the most successful gov’t program in history; without it blacks would not have been able to gain access to elite school and also found that when they graduate they have higher incomes than whites.

6. Who are the victims of affirmative action?

a. only ½ of 1% chance that a white person did not get into a school because of a black person.

b. make the analogy to not getting a parking space b/c of a handicapped space

c. negative effects for whites have been overstated.

G. Kennedy, Persuasion and Distrust: A Comment on the Affirmative Action Debate
1. Thesis: Affirmative action has enable blacks to attain occupational and educational advancement in numbers and at a pace that would otherwise been impossible. Affirmative action is good for the country, it repels negative stereotypes, teaches whites that blacks to are capable of handling responsibility, dispensing knowledge, and applying valuable skills.

2. Common Critiques of Affirmative Action:

a. It causes white resentment: Kennedy responds that white resentment is inevitable, so that’s no a viable reason not to proceed.

b. It stigmatizes minorities: Kennedy says we must also look at the positive results of having blacks where they otherwise wouldn’t be. We should balance the stigma that results when there are no blacks in positions of power and leadership.

c. It reduces the morale of blacks: Beneficiaries of affirmative action don’t feel stigmatized but see it as modest compensation for the long period of racial subordination; its social justice. There is no evidence that racial preference makes blacks less motivated.

d. It only helps those who need it the least: Kennedy says this argument ignores the fact that affirmative action opened opportunities for blue collar black workers. And it assumes that affirmative action should only be provided to the most deprived strata of the black community. Even if affirmative action primarily benefited the black middle class, it is part of an overall response to remedy the crisis within the black community. 

3. Does affirmative action critique merit: Kennedy says that the nature of merit is a malleable concept determined by the perceived needs of society. 

H. Farber and Sherry, Is the Radical Critique of merit Anti-Semitic?

1. Thesis: Radical constructivists maintain that merit has no meaning because standards of merit are social constructed to maintain the power of dominant groups. If merit has no meaning how do you explain Jewish success, denying the role of merit has clear anti-Semitic implications.

2. Possible explanations, unconnected to merit, for Jewish success:

a. Jewish Conspiracy: Jews’ success is part of a large Jewish conspiracy to take over the world. These theories are dangerous because in the past they have been used to justify quotas in universities and persecution. 

b. Jews are parasitic on American culture: Jews are seen as chameleons, lacking their own culture, they imitate and latch onto the dominant culture. They have a character defect in that they lack creativity, imagination, etc.

c. American culture is actually Jewish culture: Mainstream culture is not white but Jewish. Therefore societal standards of merit are to favor the Jewish participants. 

d. Jewish success is just a statistical anomaly. This would be to say that being Jewish is an insignificant trait and that they are not culturally distinct group. 

I. Washington Post, Texas Colleges’ Diversity Plan May Be a New Model
1. Thesis: In response to the federal court’s invalidation of the Univ. of Texas’ admission process considering race, state lawmakers enacted the 10 percent law in order to ensure continued diversity at public universities. The program makes the top 10% of every high school graduating seniors are automatically eligible for admission to public universities in Texas.

2. This program is needed to achieve social justice, “don’t want to create a permanent underclass in America”.

3. Ironically the group most hurt by this program are blacks from middle-class high schools ranked just below the top 10% of their class, under affirmative action they would have been admitted.
X. REMEDIES: CLASS BASED REMEDIES AND REPARATIONS

A. USA Today, A New Battleground for Affirmative Action

1. Presents the case of 2 applicants to the University of Michigan who were rejected, they claim, because they were white.  Both had exceptional numbers and great extracurriculars: seemed well qualified to do the work at Michigan.  

a. Michigan gets 19,000 applicants for 5,500 spots each year.  The admissions staff used a chart along with the students essays, resumes, etc. to determine who gets in.  The official policy is that the chart is only 1 admissions factor, a guideline only (keep in mind that alums get special consideration, geography is a special consideration).  

b. Still, the chart caused an uproar because of its 2 columns® one for majority and one for minority applicants.  At the top and bottom, majority and minority applicants fared the same.  But in the middle, there was a significant difference in what minority versus majority students had to have to be accepted.  

c. The school contends that if it is not allowed to consider race in the manner it has been, there will not be any minority students at the University of Michigan® they simply do not get minority candidates who can compete with the majority pool.

B. Chicago Tribune, California Sees Drop in Some Minority Enrollments

1. Thesis: The number of minority law and business students fell dramatically as a result of the decision to bar race as a factor in admissions in California.

2. Evidence: In law schools: 63% drop in number of blacks, 34% drop in the number of Hispanics, 43% increase for Asians,  and 27% increase for Whites. In business schools there is a drop but not as dramatic, 54% for blacks, 26% for Hispanics. Medical schools did not show as dramatic a change because they don’t just rely on standardized test scores and stopped considering race in 1996.

C. Kahlenber, Class Not Race: An Affirmative Action that Works
1. Thesis: Class-based affirmative action has moral, legal, and political advantages over race based affirmative action. Focusing on race exacerbates white racism, and says a wealthy black is more deserving of help than a poor white.

a. Moral advantages: Affirmative action is currently useless for the poor. 

b. Legal advantages: Class is not a suspect group, so there wouldn’t be strict scrutiny review of class-based preferences and no equal protection problems.

c. Political advantages: Class based affirmative action would find support in conservative circles, and it might align blacks and poor whites into a powerful coalition. 

2. Who would be eligible for class-based affirmative action? (3 types of Obstacles Tests)

a. Simple method: look at applicants family income and measure disadvantage by that factor alone. Income is a good proxy for a host of disadvantages.

b. Moderately Complicated calculus of class: use the “big 3" determinants of life chances: parental income, education, and occupation.

c. Complex Calculus of Disadvantage: would count a number of factors (parental income, education, occupation) as well as net worth, quality of secondary education, neighborhood influences, and family structure in determining an applicant’s relative disadvantage.

3. Serious objections to using class-based preferences:

a. Where not ready to be color-blind because racial discrimination continues to afflict our society. But in the context of education and employment, the Civil Rights Act already contains powerful tools to address intentional and unintentional discrimination. There a problems that class preference would address that race-based one wouldn’t (bad schools, bad homes, and stunted opportunities for the poor).

b. Class preferences will be just as stigmatizing as racial preferences. But there appears to be a societal consensus that poor teens need a leg up (no consensus exists for race preferences). And preferences don’t tell teenagers that they’re victims but that we think they have great potential and they deserve a chance to prove themselves.

c. Class preferences continue to treat people as members of groups as opposed to individuals. But, university admissions policies already group people based on SAT scores. Question is not whether or not to treat people as members of a group, but whether the group is relevant. 

d. Class-based affirmative action will not yield a diverse student body in elite colleges. But because minorities are disproportionately poor, there is reason to believe that class-based preferences will disproportionately benefit people of color. Differences other than income among ethnic groups (i.e. racial gap is scores) have declined in recent years, and using a “disadvantages” system would close that gap even more.

e. Class-based affirmative action will cause as much resentment among those left out as race-based affirmative action. But the class-based system wouldn’t be “making up for past injustice” as race-based programs does. This system helps those who are currently disadvantaged.

D. Glazer, Blacks Only?
1. Thesis: Getting rid of affirmative action would most impact blacks applying to college with long term consequences for them and race relations. Glazer feels that the defenders of affirmative action have been unwilling to propose certain changes that would help meet affirmative action’s goals (i.e. the inclusion of blacks in the upper echelons of society), and those goals could be met if we limit affirmative action to blacks only.

2. Glazer notes that even those who want total color-blindness are fearful of its ramifications an dare wiling to form a compromise that does not result in a significant decrease of black attendance in higher education.

a. Some are willing to limit affirmative action to blacks (Glazer thinks that Asians and Hispanics can fend for themselves) or rely on economics (class-based preferences, which Glazer thinks won’t maintain the current numbers of blacks in college) in order to stay within the theme of the 14th Amend. and the Civil Rights Act.

b. Right now were stuck between the absolutes of quotas and color-blindness. Glazer hopes we will be able to find the legal language and political coalitions to institute a limited affirmative action that our society needs.

E. Yamamoto: Racial Reparations: Japanese American Redress and African American Claims

1.Thesis: Yamamoto examines aspects of Japanese American reparations history and the current reparation debates and offers the beginnings of a framework for inquiring into, critiquing, and guiding ongoing reparation efforts in the U.S.

2. Two views of reparations.

a. 1st view: redress demonstrates that America does the right thing and that the Constitution b. really does work towards racial justice. Yamamoto thinks this view is unrealistic, and overlooks the social realities creating the underlying conflict.

b. 2nd view: reparations has the potential of becoming a civil rights law that at best delivers less than it promises and at worst creates the illusion of progress, functioning as a hegemonic devise to preserve the status quo. Yamamoto thinks this view is overly dark.

c. 3rd view: reparations are intensely powerful and calculated political acts that challenge racial assumptions underlying past and present social arrangements. They bear potential for contributing to institutional restructuring. They can’t take away racism or change social relationships, but an provide compensation and do some good for the harmed community. 

3. The underside of the reparations process: (3 risks)


a. Legal Framing of Reparations Claims:

i. The common law paradigm of lawsuits, where an individual wrongfully harmed by the specific actions of another w/in the recent past is entitled to recover damages to compensate for actual damages, IS UNFIT for reparation claims.

ii. In order to prevail African Americans have to prove that all African Americans were injured by slavery and all white Americans caused the injury or benefited from slavery.

iii. Legal objections to slavery reparations: (1) SOL (it happened 100yrs ago); (2) no directly harmed individuals; (3) no individual perpetrators; (4) no direct causation; (5) impossible to determine the correct amount of compensation.
iv. Boris Bitter: proposes to omit slavery as a basis for reparations, focus on present day societal discrimination. Yamamoto thinks this approach reflects a tactical loss, by excluding the emotional component from reparation demands.

v. Yamamoto suggests a “dual strategy”. Focus on bite-sized legal claims with limited numbers of claimants; While also using a political strategy to frame reparation claims in terms of moral, ethical, and political dimensions of repair, essential to the racial health of the nation.


b. Dilemma of Reparations:

i. When reparations stimulate change it also generates backlash, by inflaming old stereotypes. It could lead others to deny the past injustice and blame the victim as the cause of their own problems.  

c. Ideology of Reparations: means that a gov’t will only confer reparation at a time and in a manner that furthers the interests of those in political power. (Bell’s interest-conversion theory).

i. Problem is that it will always be against whites’ interest to give money and benefits to minority communities.

ii. Race/class tension: critics argue that group reparations are “overinclusive” that middle class blacks will benefit even though they.  While others ague “underinclusiveness” that other economically disadvantaged groups will be left out of race-based reparations.

iii. Reparations could in the long term unwittingly be seduced into becoming one more means of social control that attempts to neutralize the need to strive for justice. (Pay-off?)

4. Reparations as repair (2 insights):

a. Normative insight: reparations strategy should be aimed at restructuring the institutions and relationships that gave rise to the underlying justice of grievance.

b. Descriptive insight: understand that reparations wont change societal attitudes or restructure institutions; those seeking reparations need to draw on the moral force of their claims while radically recasting reparations in a way that materially benefits those harmed and further some mainstream interest of America.  

c. Looking at reparations as repair focuses on: (1) historical wrongs committed by one group; (2) the continuing harm; (3) damaged present day group relations; and (4) damage to the larger community (i.e. distrust, divisiveness).

XI. RACE AND CRIME

A. McCleskey v. Kemp
     1. Facts: Black defendant was convicted of robbery and killing a white cop during the robbery.

a. Defendant relied on the Baldus study, which said that the fact that a victim was white was the most telling factor in determining whether a defendant would receive the death penalty for a crime in Georgia. Study shows race’s role in determining a defendant’s punishment.

i. But when you combine the race of the victim and the race of the D; you can see that in 22% of cases with black defendants and white victims the defendant received the death penalty, as opposed to the 3% death penalty rate for black defendants and black victims.

ii. The study showed that the combination of a black D and a white V was the paring most likely to produce a death sentence.

2. Rule: For an equal protection violation, the defendant has to prove that he was specifically discriminated against b/c of his race. Here the D would have to show that every actor in the GA criminal justice system, from the legislators to the attys, discriminated against him. The D has the burden of proving intentional discrimination. McCleskey claimed that knowing that the system is racist and not doing anything about it is the same as purposefully discriminating. BUT the court said the Baldus study showed any discriminatory purpose in D’s specific case. Also no proof that GA adopted the death penalty with the intent to racially discriminate against blacks.

a. D also made a 8th Amend claim that the death penalty operates in an arbitrary and capricious manner. The Crt recognized that there are laws in place to prevent judges and juries from discriminating based on race in sentencing defendants. While the Crt noted that there’s some risk of discriminatory conduct, there isn’t enough to be constitutionally significant.

3. Scalia’s memo: he does believe the statistics of the Baldus study, but believed that racism in the justice system is ineradicable and just because we can’t eliminate racism in the criminal justice system, is no reason to eliminate the death penalty. 

4. NOTE(1)**: Is this a worse decision than Plessy? YES, because at least in Plessy the Crt asked for equal treatment between the races. In McCleskey, Crt found unequal treatment to be ok.

5. NOTE(2)**: Middle Range: some penalties always get the death penalty (mass murder) while others never get it (burglary). McCleskey’s crime was a middle range case, where the Baldus study showed that race plays an important factor in determining punishment.

6. NOTE(3)**: Slippery Slope: if the Crt allowed McCleskey’s claim the entire justice system could be questioned, therefore the Crt left the death penalty issue for the legislature to deal w/.

7. NOTE(4)**: System has the option to level down punishments (eliminate death penalty b/c its inherently unequal) or level up punishments (make the killing of blacks equally punishable as the killing of whites).

B. Butler, Racially Based Jury Nullifications: Black Power in the Criminal Justice System
1. Thesis: In cases of non-violent, victimless crimes committed by blacks (i.e. drug crimes), black jurors should employ a presumption of jury nullification (vote to acquit no matter the evidence). Butler argues that this is a legal right of the jury, which is better suited to decide whether to convict black Ds or allow them to go back to the community. And if they nullify the black community should engage in acts of self-help to rehabilitate those guilty blacks set free by nullification.

a. The decision about what conduct by blacks should be punished is better made by blacks themselves based on the costs/benefits to their community, rather than by the traditional criminal justice system, which is controlled by white lawmakers and white law enforcers.

b. It is the moral responsibility of black jurors to emancipate some guilty black outlaws because of the costs of law enforcement to the black community and the failure of lawmakers to devise non-incarcerative responses to black antisocial conduct.

2. How does nullification work?

a. No Nullification: For violent crimes like murder, rape, and assault.

b. Nullification is an option: For non-violent crimes like theft, or perjury.

c. Presumption of Nullification: For non-violent victimless crimes like drug offenses.

3. Butler identifies the two prevailing critiques of the American justice system:

a. Liberal critique: American criminal justice system is racist because it is controlled by whites who bring their own experiences and biases into the system.

i. Focuses on prosecutors and police officers.  Butler says it fails to account for the high incidence of black crime—there are too many captured black criminals for the cause of the numbers to be that police officers are simply trying harder to catch blacks than whites.

b. Radical critique: Criminal law is an instrument of white supremacy and the inherent racism in the criminal justice system creates black criminals.

i. Focuses on the purpose of law making as the benefit of the white majority.

c. The opposing view to both the liberal and radical critique, law enforcement enthusiasts: though the law has a disproportionate impact on blacks it’s good for the black community.

4. Jury nullification is legal, but according to Sparf v. U.S., juries do not have the right to be told of their power to nullify.

a. Butler suggests that the black community should educate its members about the right to nullify in churches and schools and leaflets handed-out outside courthouses.

6. Moral Justification for jury nullification
a. There is no obligation to follow an unjust law.  

b. Democratic domination supports jury nullification democracy disguises the fact that minorities have no power within the system, so the system must be dismantled.  Blacks will not get any power by working within the system.  

c. Rule of law as myth – racial realist idea that judges make decisions then fit the law to the decision in hard cases

7. Effects of Nullification?
a. Nullification allows blacks to opt-out of American law to encourage a change in the system.

b. Symbolic role of black jurors they legitimize the system, so they should be able to craft their own message within the system.

X. FREE SPEECH AND PROTEST

A. King, Letter from Birmingham Jail

1. THESIS: Unjust laws should be broken in order to expose the injustice to the light of human conscience and the air of human opinion will cure it.

2. Those who break unjust laws should be punished.

3. Unjust laws: Any law that degrades human personality; a code that a majority group compels a minority to obey but does not make binding on itself.  Unjust laws can be just on their face, but unjust in application.

4. Just laws: a code that the majority compels a minority to follow and is willing to do the same.

5. Racial realist response:  The laws will never be changed if it is not in the white interest to do so.

6. 4 steps in non-violent campaigns:

a. collection of the facts to determine whether injustices exist;

b. negotiation;

c. self-purification (ask yourself: are you able to accept blows without retaliating? Are you able to endure the ordeal of jail?);

d. direct action: seeks to create tensions that a community is forced to confront – dramatizes the issue so it can no longer be ignored.

B. Matsuda, Public Response to Racist Speech: Considering the Victim’s Story

1. Thesis: Matsuda writes from an outsider’s jurisprudence—from the perspective of those on the bottom.  Matsuda’s epistemology is through storytelling.  Matsuda believes that the law is a product of racism and it produces racism.  However, to the extent that the law promotes and produces racism, it also contains the tools that can help minorities achieve progress through the law.  Outsider jurisprudence holds that any group, faction or organization that depends on keeping people down can’t survive forever, using the ratchets of the legal system can bring about the demise of racism. 

a. Matsuda uses the aforementioned premises of critical race theory to advocate for the “ratchet” of the criminalization of hate speech.  Matsuda advocates the following: hate speech with messages of inferiority directed against a historically oppressed group should be criminally punished with prison up to a year or a fine up to $1000.

b. Hate speech is defined as message: (1) of racial inferiority, (2) directed against a historically oppressed group and (3) is prosecutorial, hateful, and degrading.

2. Blacks and whites respond differently to hate speech:

a. Blacks: They feel that they have been attacked/assaulted.  They consider hate speech as a precursor to violence, and they want something to be done.

b. Whites: They tell “just kidding” stories, casting hate speech as “horseplay” or “joking around.”    

3. Matsuda’s definition of racism: An ideology of racial supremacy coupled with instruments to perpetuate white supremacy.

a. The instruments include: genocide, hate messages, disparate treatment.

b. Lower classes, according to Matsuda, are more likely to resort to violence (these acts of racism are punished).  Upper classes, however, are more likely to resort to private clubs, segregation (acts of racism not punished by the law).

4. Costs of hate speech to its victims:

a. emotional distress, restrains people’s movement (forces them to quit their jobs, move their homes), infringes on liberty.  

5. Effect of hate speech on whites: leads them to feel a sense of relief that they aren’t targeted and causes them to use kid-care gloves when dealing with targeted groups.

6. ACLU and Matsuda:

a. The ACLU would say we should respond to hate speech with more speech.  Freedom of speech is important because content-based limitations on speech would be set by the government, and thus the government would get to decide what kind of speech is good and what kind is bad.

7. Matsuda’s reply:

a. The first amendment promotes racism because it protects groups like the KKK and doesn’t recognize the costs of hate speech.

b. In addition, there are already areas of speech not protected by the First Amendment—fighting words, defamation.

8. Prescription for change:

a. Matsuda advocates the following: hate speech with messages of inferiority directed against a historically oppressed group should be criminally punished with prison up to a year or a fine up to $1000.

b. We would define historically oppressed groups according to social indicators such as wealth and achievement.

c. The crime of hate speech would be limited to historically oppressed groups because the harm they suffer when the victims of hate speech are different than the harms of other groups.  

XI. CRITICAL RACE THEORY
A. Montoya, Mascaras, Trenzas, y Grenas: Un/masking the Self While Unbraiding Latina Stories and Discourse
1. Thesis: Montoya explains the value of storytelling. The idea that in the hands of outsiders, storytelling seeks to subvert the dominant ideology. Stories told by those on the bottom, told from the bottom, told from the “subversive-subaltern” perspective, challenge and expose the hierarchical and patriarchal order that exists within the legal academy and pervades the larger society. 

2. Montoya believes that telling of and listening to stories in a multicultural environment requires a fundamental re-examination of the text, the subtext, and the context of stories. 

a. She is advocating the use of Spanish words in the legal scholarship, because linguistic diversity enhances the dialogue within the academy by bringing in new voices and fresh perspectives.

3. Montoya explains the difficulty of being poor, latina, and a woman.

a. Her participation in the Chicano mvt was limited by her gender and her participation in the women’s mvt was limited by her ethnicity. Drawing power from both, but also being marginalized. 

b. The problem with legal discussion is that gender, class, and ethnicity based information runs counter to traditional legal discourse. Those subjects are taboo.

c. Legal analysis is different from cultural analysis, and in our legal system rational objectivity trumps emotional subjectivity. 

d. Montaya explains that students today feel vulnerable about revealing explicitly gendered or class based knowledge about the lives of the poor or the subordinate. Causing most to stay silent.

e. Silence ensures invisibility, it provides protection, but it also masks.

f. The issues of race, ethnicity, gender, or class are invisible to most white/male attorneys.

4. The difference between mother talk and daughter talk in the Latino culture.

a. Mothertalk help explain answers to questions. It talks about dealing with the problems of being a woman. 

b. Daughtertalk is about feelings reflecting the deeply ingrained cultural values in Latino families and how daughters are shrouded by sexual shame. 

B. Rosen, The Bloods and the Crits
1. Thesis: Rosen views the critical race theorists with suspicion. He criticizes their selective view of history and their strategic use of “story-telling”, which in his mind confused the jury in the O.J. Simpson case to judge the case not on the evidence but rather their view of the actions by a “racist” LAPD. Rosen considers color-blindness as essential to justice and the use of critical race strategies as destructive to the legal system and harmful to people of color.

2. He explains how critical race theorists in an attempt to explain their positions ignore all the facts about our history.

a. He uses Higginbotham’s article to illustrate his point. Higg. argues that there is a precept of inferiority, which he claims persists today and which was begun during slavery, and which he defines as a ideal of superiority of whites and the inferiority of blacks. Higginbotham also explains that past and present instances of racism are symptoms, signals, and symbols of racism in the broader society.

i. He also has doubt that the legacy of legally sanctioned racism will be eradicated by the next century. 

ii. Rosen attacks this argument as being racial essentialism. And the view that due to their exposure to racism blacks view the world differently.

iii. He also attacks how Higg. view of history leaves off crucial facts such as in some southern states freed blacks were able to vote and how the law that allowed slave master to kill their slaves without punishment was changed. Also he attacks Higg’s lack of evidence or facts and his reliance on looking at the social meaning of particular actions rather than the facts underlying them.

2. He describes “storytelling” as a call fro the creation of counter narratives of black empowerment that might help challenge the dominant racial paradigm. 

a. Supporters argue that storytelling tell counternarratives form voices from the bottom, who have a different way of communicating. An emotional approach rather than a analytical, and less concerned with descriptive accuracy than personal authenticity.

b. Rosen attacks this method for denying the opportunity of objectivity. This strategy creates a cult of contingency where every community has a different understanding of the same text. If objectivity is unattainable then so is the rule of law. This in his view holds the seeds of nihilism.

c. The CRT view that neutral laws fuel white domination, racially contingent perceptions are more important that objective facts, and suggesting that the precept of inferiority has continued unbroken since 1619 has lead to current problems of the legal system.


3. Rosen also believes that the O.J. case illustrated CRT theories in practice. 

a. He critiques the defense’s use of essentialism, the belief that all blacks, all women, share a common perspective forged by the common experience of discrimination. 

b. He also criticizes how the defense use the unconstitutional basis of race in determining who to place in the jury. 

c. He explains how Cochran framed his defense theory around CRT views, that the facts of the Simpson case were less important than the social meaning that might be attached to the protagonists. 

d. Some of the theories within Cochran’s argument:

i. racism is institutional and endemic

ii. intention is not necessary for discrimination

iii. race is socially constructed

iv. hate speech is spirit murder.

v. jury nullification is a justified remedy for institutional racism

e. Rosen argues that these theories and the use of stories don’t appeal to reason they usurp it. Reason depends on things like truth, evidence, logic, and objectivity. In contrast stories appeal to the heart and designed to edify and confirm the prejudices of the community of listeners.

f. Appealing to the racial prejudices of black jurors is just as indefensible as appealing to the racial privileges of white jurors. 

Critical Legal Theorists: Hard cases can go either way and that judges make decisions in their cases based on the outcomes they desire. Judges are not deciding cases but choosing the law.

i. CLTs believe in Deconstruction: any text is always subject to multiple interpretations and they are all correct. There is no scientific way to decide cases because we are just interpreting words.
Racial Realists: Judges decide cases based on their personal views. They are outcome determinative. They use race to come to their outcomes.
