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1. Introduction to Modern Refugee & Asylum Law: Origins & Evolution
a. The Crystallization of an International Refugee Protection Regime (1921-1951)
i. Refugees got more attention in the aftermath of WW2

ii. 1947 – International Refugee Organization created as part of UN

iii. 1951 – Creation of UN High Commissioner for Refugees
1. No formal governing board of authority

2. Original mandate emphasized protection over assistance

iv. Perspectives (p. 26)
1. Social

2. Individualist

b. 1951 UN Convention Relating to the Status of Refugees
i. Article 1: Definition

1. As a result of the events occurring [this means in Europe] before 1 January 1951 and owing to the well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group [new ground of protection] or political opinion, is outside the country of his nationality and is unable or, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.
a. Original definition remains at the heart of international refugee law

b. Does not encompass those who fear

i. Armed conflict OR
ii. Other widespread conditions of violence and repression
ii. Criticisms

1. Harsh to socialist ideologies

2. No economic refugees

3. Eurocentric focus

iii. Convention analysis
1. Does the asylum seeker FEAR persecution?

2. Is that fear well-founded?

c. Regional Organizations (p. 55)
i. Africa – OAU Convention

1. Includes external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of the country of origin

ii. Central America – Cartagena Declaration on Refugees

1. Includes persons who flee because their lives, safety or freedom have been threatened by generalized violence, foreign aggression, internal conflicts, massive violations of human rights or other circumstances which have seriously disturbed public order.

d. Refugee Roulette: Disparities in Asylum Adjudications & Proposals for Reform

i. Facts

1. Data indicated personal outlooks versus office consensus

2. Asylum officers in some regions appear to issue grants at very different rates from each other

3. Nearly all immigration courts grant asylum at rates between 37% and 54%

4. Applicants had better chances if their applications included a request for protection of spouse or minor child in the US

ii. Wrong approaches to reform
1. Quotas
2. More “supervision” of IJs

3. Codification

iii. Right approaches to reform

1. Create more professional culture in the reconstituted court

2. Depoliticize the immigration courts and the BIA

3. Adopt more rigorous hiring standards for IJs

4. Increase the number of IJs
5. Provide more staff and equipment for IJs

6. Provide better and more frequent trainings for IJs

7. Require IJs to issue written decisions after merits hearing

8. Provide appointed counsel for unrepresented indigent asylum applicants

9. Reform procedures of BIA

e. What factors affect asylum?

i. Helpful factors

1. Representation by an attorney

2. Gender of judge – females more likely to grant
3. Dependents

4. The less experience an IJ has, the more likely to grant

ii. Factors with no effect
1. Age

2. Legal Framework for Protection: Asylum & Non-Refoulement

a. 1967 Refugee Protocol – Ratified by US in 1968
i. Article 1

1. Text

a. Owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence is unable or, owing to such fear, is unwilling to return to it.
2. Things to note

a. States five grounds for asylum

b. No temporal limitations
c. No geographic limitations

ii. Article 33

1. Text

a. No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.
2. Things to note

a. Non-Refoulement
b. Mandatory language

iii. Article 34

1. Text

a. The Contracting States shall as far as possible facilitate the assimilation and naturalization of refugees. They shall in particular make every effort to expedite

b. naturalization proceedings and to reduce as far as

c. possible the charges and costs of such proceedings.
2. Things to note

a. Non-mandatory language

b. Encourages countries to “facilitate the assimilation and naturalization of refugees”
iv. Together they

1. Establish a geographically and ideologically neutral definition of refugee anchored in the concept of “well-founded fear”

2. Encourage, but decline to mandate the granting of refugee status

3. Prohibit the return of a refugee to territory where her life or freedom is threatened

b. 1980 Refugee Act
i. US Definition of a Refugee – INA 101(a)(42)(A)

1. Any person who is outside any country of such person’s nationality, or in the case of a person having no nationality, is outside any country in which such person last habitually resided, and who is unable to or unwilling to return to, and is unable or unwilling to avoid himself or herself of the protection of that country because of persecution or well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion
a. Eliminated prior requirements that refugee be fleeing  communist dominated area or the Middle East

ii. Only amendment – for family-planning regulations – 1996 (IIRAIRA) – INA 101(a)(42)(B)

1. A person who has been forced to abort a pregnancy or to undergo involuntary sterilization, or who has been persecuted for failure or refusal or undergo such a procedure or for other resistance to a coercive population control program, shall be deemed to have been persecuted on account of political opinion, and a person who has a well-founded fear that he or she will be forced to undergo such a procedure or subject to persecution for such failure, refusal, or resistance shall be deemed to have a well founded-fear of persecution on account of political opinion
iii. Two procedures to obtain protection in US

1. Applicant abroad ( Overseas Refugee Program / Resettlement Program – INA 207
2. Applicant in US ( Asylum procedures in the US

3. BOTH processes rely on the same definition but employ different procedures
c. US Haiti Asylum Policy
i. Haitian Interdiction: Generally

1. Definition of Interdiction

a. You don’t let a boat reach your shores and you’ll deal with it on the high seas

2. Why is this policy used?

a. To help people who may die in the process of arriving to the US

b. To have flexible law

c. Away from the cameras

d. Public health concerns

3. Why was this policy different with Cuba?

a. Domestic policies

4. Policy alternatives

a. Military force

b. Asylum interviews

c. TPS / Ad-hoc measure

d. Economic measure (similar to Cuba)

5. How different from St. Louis?

a. We told St. Louis they couldn’t come in… versus

i. Physically escorting the Haitians back to their country

ii. Haitian Policy:  A History

1. 1980 ( Reagan institutes interdiction policy that denies Haitian access to asylum protections by allowing US authorities on private vessels to return undocumented individuals to Haiti.  Provides that no person who is refugee will be returned without consent.
2. 1991 ( Military coup overthrows Aristede democratically elected President

3. 1992 ( Bush executive order “Kennebunkport Order” mandates end of all interviews and forced repatriation of all Haitian migrants interdicted in international waters

4. May 1994 ( Clinton modified interdiction to include screening of Haitian migrants at sea in Jamaican waters

5. July 1994 ( “Safe Haven” policy announced for Haitian refugees hosted by US in Guantanamo Bay

6. October 1994 ( Aristede returned to power with US intervention

7. 1995 ( Remaining refugees at Guantanamo Bay forcibly returned to Haiti

iii. Koh: Reflections on Refoulement – p. 97
1. 1992 - Bush executive order “Kennebunkport Order”

a. Mandates end of all interviews and forced repatriation of all Haitian migrants interdicted in international waters
2. Question presented

a. Does INA 243(h) bar executive officials from forcibly and summarily returning Haitian aliens to Haiti, where their life or freedom would be threatened on account of political opinion?

3. Article 22 of the UN convention and INA 243(h) and US-Haiti Agreement all
a. Prohibit petitioners from returning Haitians interdicted on the high seas to conditions of persecution w/o making individualized determinations regarding the credibility of their claims of persecution

iv. Sale v. Haitian Centers Council (SCOTUS, 1993) – p. 102
1. Holding

a. Neither INA 243(h) nor Article 33 (Non-Refoulement) applies to action taken by the Coast Guard on the high seas 
2. Defendant
a. Statute only applies to aliens who reside in US or arrive at the US border

b. Text of 243(h)

i. Doesn’t apply to actions taken by President or coast guard outside the US

ii. Legislative history of 1980 amendment supports their reading

iii. Text and negotiating history of Art. 33 indicates was not to have extraterritorial effect

3. Petitioner
a. Text of 243(h)
i. “any alien” and “return” – not limited to aliens within US

ii. 1980 amendment deleted the words “within the US”

1. in order to comply with Art. 33

4. Court’s rationale

a. The Court stated that both § 243(h) and Article 33 of the Convention were completely silent with respect to the Article's possible application to actions taken by a country outside its own borders. Because Article 33 could not be read to say anything at all about a nation's actions toward aliens outside its own territory, it did not prohibit such actions.
5. Why important?
a. Undermines the mandatory language of the ability to return individuals

b. Shows that a state can get around the requirement(s)
d. Refugee Detention
i. What legal and cultural challenges will these refugees face?

1. Culture shock

2. Don’t have paperwork and evidence about their persecution

3. Don’t know how to apply for asylum

4. Representation is the single most influential factor in a case and they don’t have any!

5. Distrust of authorities / government officials

6. Language barriers

7. Economic insecurity

8. Family disunity

9. Unintuitive immigration process

10. Lack of pro bono legal resources and risk of notaries

11. Duration of legal process

12. Anti-immigrant sentiment

13. Trauma

ii. What is the purpose of detention?  
1. prevention

2. national security

3. costs

4. public health

5. facilitation of justice

iii. Why are immigrants detained?

1. Expedited Removal

a. Can’t prove their identity

i. If you have fraudulent documents put into expedited removal

2. Criminal Convictions

3. Immigration Violation

iv. Limitations of Detention

1. If you’re not released within 6 months the burden shifts to the government to prove that you need to be in jail – i.e. you are a safety risk

a. See Zadvydas Burden

v. 2009 “Credible Fear” Parole Guidelines
1. five express grounds
2. public interest undefined

vi. 2010 “Credible Fear” Parole Guidelines

1. automatic consideration of parole for arriving non-citizens
2. public interest defined

a. Someone who can establish who they are, they aren’t a flight risk, and there are no negative factors = would be in the public interest as someone who should be let out on parole

i. More guidance and hopefully an open door for more DRO officers to grant parole more often than they have in the past

ii. In the past you’d have to submit a written request within 7 days
3. quality assurance policy

a. demand for them to show there is no fraud, not flight risk

vii. Human Rights First Report ( Recommendations

1. Review of detention by the immigration courts

2. Other reforms to limit unnecessary detention

3. Stop using jail-like facilities

4. Stop opening remote facilities and ensure adequate legal and other support prior to using facilities

5. Improve the conditions of detention

6. Protection mechanisms at the DHS

7. Improve conduct of expedited removal

8. Provide timely and accurate statistics
3. Necessary Harm: What Constitutes Persecution?

a. Generally

i. What is persecution? Sample definitions
1. UN handbook ( Threats to life or freedom o/a/o protected ground

2. BIA ( Infliction of harm or suffering to overcome characteristic of victim

3. 7th Circuit ( Punishment or the infliction of harm or illegitimate reasons

4. 8th Circuit ( Infliction or threat of death, torture, or injury to one’s person or freedom
ii. Controversial Issues
1. May be psychological (no physical requirement)

2. Family connections

a. Parents CANNOT get derivative status from their children’s asylum status

b. Persecution to close family member may constitute persecution to oneself

i. Matter of C-Y-Z (BIA 1997) – p. 791

1. Alien granted asylum when forced sterilization of his wife by Chinese government conferred refugee status on him under the act
ii. Abay v. Ashcroft (6th, 2004) – p. 788

1. See Gender, FGM

iii. BUT not when children are citizens (Oforji)

1. Or LPRS (Olowo)

iv. BUT not when parents could prevent FGM (Abebe)

v. Sometimes support for family unity

1. Tchoukhrova

c. 7th Circuit ( Linked asylum claims

i. Require that children be “constructively deported” (Oforji)
iii. Persecution v. Not Persecution

1. Persecution is…

a. Threats to life (or family member’s)

b. Rape or sexual assault

c. Forced abortion or FGM

d. Ethnic Cleansing

e. Detention in Labor Camp

f. Forced Expulsion

g. Curbs on Religious Freedom

h. Kidnapping and Beatings

2. Persecution is not…

a. Discrimination

b. Harassment

c. General hardship

d. Short periods of detention

e. Unfair/unjust treatment

f. Damage to property
iv. Who deserves protection?

1. Protection view

2. Accountability / Complicity Approach

3. Qualifications Directive

4. Safe Third Country Principle
v. Methods of Restriction

	Barriers to Entry
	Procedural Restrictions
	Deterrence

	Visa Requirements
	Expedited Removal (safe countries of origin list – US doesn’t have this)
	Reduce benefits

	Internationalization of Territory
	Safe 3rd country rules
	Detention

	Offshore Interdiction
	Filing Deadlines (1 yr bar)
	Removal

	Border fence
	Corroboration
	Bars on Re-entry

	Poor Selectivity
	Risk of Poor Caution
	Poor Hospitality


b. Economic Harms – Possible – Need not be physical
i. Djordje v. Kovac (9th, 1969) – p. 234

1. Facts ( Citizen of Yugoslavia, asked for INA 243(h) relief.  Refused to help Yugoslavian secret police so they called his employers and cause him to lose jobs and not be able to obtain work (though qualified)

2. Holding ( In 1965 the word “physical” was deleted from 243(h)

ii. Zalega v. INS (7th, 1990) – p. 239
1. Facts ( Polish man refused to sign oath of loyalty to party officials, subsequently fire from job, arrested, money and animals stolen from him.

2. Holding ( Is economic persecution, but not substantial enough

iii. Treatise guideline on analyzing economic persecution:
1. It is an established practice that economic proscription so severe as to deprive a person of all means of earning a livelihood… constitutes persecution

2. Such proscription is deemed to exist in the case of systematic denial of employment

3. It is also considered persecution if a person

a. Is denied all work which is “suitable” or commensurate w/ his training and qualifications OR

b. Denied a “reasonable” remuneration for his work

4. Not persecution

a. Low or reduced pay
b. Denial of opportunity for promotion is not considered persecution

c. Denial or senior or better jobs

d. Assignment to heavy or undesirable work (if not grossly incommensurate with the person’s skills
e. Giving up or abandoning private business if due to tax and person can earn living another way
c. Physical and Mental Violations and the Issue of Punitive Intent

i. Pitcherskaia v. INS (9th, 1997) – p. 240
1. Facts ( Native of Russia.  Persecuted for political opinions in support of gays and lesbians, was a lesbian. Jailed due to both. Tried to give her treatment for the “condition”.
2. Holding

a. Punitive or malignant (to punish or inflict harm) intent is not required for harm to constitute persecution. Persecution is objective.
b. Motive only relevant b/c alien must establish “on account of” basis

ii. In re Kasinga – p. 246

1. Facts ( FMG

2. Holding ( b/c FMG causes physical and psychological harm, it was persecution as to those who underwent it, notwithstanding the fact that those who carried it out thought it was in the best interest of the girls subjected to it.

d. Severe & Atrocious Persecution – The Requirement for a Humanitarian Grant

i. Even if there is NO likelihood of future persecution

1. May be granted for humanitarian reasons

a. Determinations

i. May include family members’ experiences

2. Examples of possible severe situations

a. Mass violations of war and genocide

b. Ethnic cleansing

i. Cambodian genocide

ii. German Jews

c. FGM *can* be
d. Victims of Chinese cultural revolution
ii. Matter of Chen (BIA 1989) – P. 247

1. Facts ( Chinese male.  He and family persecuted in Chinese cultural revolution. Kept in closet with grandmother, forbidden from attending school. Abused and deprived of food and medical care.
2. Holding ( Past persecution can form the basis for an asylum claim. Should be determined on a case-by-case basis.
e. State v. Non-State Agents of Persecution

i. UNHCR accepts both state and non-state actors as agents of persecution

1. Non-state actors can be persecution if they are knowingly tolerated by authorities, or if the authorities refuse, or are unable, to offer protection.

2. US accepts this approach
ii. Some countries limit it to the “accountability or complicity” approach

1. Reject claims where the state was willing to protect but was unable or ineffective

iii. Refugee convention does not address issue

iv. Pavlova v. INS (2d, 2006) – p. 283
1. Facts (Russian was victim of religiously-motivated persecution b/c she was a Baptist.  Beaten, received threats.

2. Holding ( Direct govt action is not required to make a claim of persecution.  Private acts may be persecution if the govt has proved unwilling or unable to control such actions.

v. Burden
1. If a non-state agent is persecutor, burden is on the applicant to establish that the government is unable or unwilling to protect the applicant

2. Examples of evidence

a. Showing applicant sought protection and was rebuffed

b. No evidence needed if

i. Country conditions indicate that it would have been futile to ask the government for help (3rd cir. 2005 – Fiadjoe v. AG of US)

f. Discrimination

i. Mere discrimination not enough

1. Ahmed v. Ashcroft (3rd, 2003)
a. Facts ( Palestinian feared returning to Saudi Arabia b/c treated like 2nd class citizens. Unable to obtain Saudi citizenship and renew expensive permits and additional fees. Unable to study interest, paid 1/3rd of salary should have.

b. Holding (Definition of persecution does not extend to all unlawful treatment
4. Degrees of Risk: What Does a Refugee Have to Prove to Get Protection?

a. Withholding
i. UN Convention – Art. 33.1

1. No contracting state shall expel or return (“refouler”) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.

ii. Standard
1. INS v. Stevic (SCOTUS 1984) – p. 159
a. Facts ( Yugoslavian feared imprisonment if returned due to membership in an anti-communist organization
b. Holding ( 243(h) has no mention of a well-founded fear.  WFF and “clear probability” are NOT the same thing.  Clear probability is “more likely than not - 51% likelihood of future persecution, WFF can be less.
iii. Limitations of Withholding of Removal

1. No path to LPR status

2. No public benefits

3. No family reunification

4. May be removed to a 3rd country

5. Inability to travel

iv. Procedural notes
1. Cannot apply for WH at asylum office

2. Only IJ’s can give WH

3. But the form – i589 is the same one you use for both

b. Asylum
i. INS v. Cardoza-Fonseca (SCOTUS, 1987) – p. 171
1. Facts ( Woman from Nicaragua seeking asylum for political opinion.
2. Holding ( 10% chance = reasonable possibility
a. Bring in purpose of the 1980 act
i. Congress intended two different standards
b. Different standards between WH & asylum

i. WFF is not equal to “more likely than not”

ii. Totality of the circumstances – Matter of Pula
c. Standard of Proof v. Burden of Proof / Persuasion

i. Standard of proof –  test you apply

1. Likelihood of harm necessary to establish eligibility for relief
ii. Buren of proof
1. Dual responsibilities to:

a. Provide evidence – burden of production
b. Persuade the factfinder to a specific degree of certainty of the facts at issue – burden of persuasion
2. Asylum

a. Must be convinced to the requisite degree that the applicant stands a one-in-ten possibility of being persecuted

3. Withholding

a. Must be convinced to the requisite degree that there is a 51% or greater probability that the applicants life or freedom would be threatened
4. Applicant for protection bears the burden of proof to establish eligibility for relief
iii. UNHCR suggestion

1. Burden of persuasion should be same as standard of proof

a. an applicant’s fear of persecution should be considered well-founded if he can establish to a reasonable degree, that his continued stay in his country of origin become intolerable.

iv. Burden for Firm Resettlement / Changed Conditions

1. Gov’t has the burden to say you can relocate

2. But then burden can shift back to applicant to overcome this

v. Lim v. US (9th, 2000) – p. 205

1. Compare asylum / WH to Russian roulette

vi. Asylum v. WH v. CAT

	
	ASYLUM
	WH
	CAT

	Source
	Not treaty obligation
	Treaty obligation
	Treaty obligation

	Mandatory
	Discretionary
	Mandatory
	Mandatory

	Exclusions
	Bars apply
	Bars apply
	No exclusion for deferral of removal

	Standard
	Reasonable possibility
	More likely than not
	More likely than not

	Durability
	Immigrant status
	Non-immigrant status
	Non-immigrant status

	Family members
	Derivatives
	No derivatives
	No derivatives


d. Appeals: Standards of Review

i. Expedited Removal

1. Credible fear standard

2. Immigration Judge ONLY
3. ** people who come here without documents, in int’l water

ii. Immigration court

1. De novo: entire claim

iii. Federal court

1. De novo: questions of law

2. Substantial evidence: questions of fact

3. Arbitrary and capricious: discretionary decisions
e. Well-Founded Fear
i. WFF = Subjective fear & Objective fear

1. Subjective fear must be objectively reasonable

a. How to show?

i. Client’s testimony via testimony

ii. Maybe use a doctor / psychologist to corroborate that this fear is genuine

1. Perhaps diagnosis of PTSD
2. Objective fear must also be reasonable

a. How to show?
i. State dept country reports

ii. Precedent – other people from that country – it’s happened to before

iii. Country conditions expert

3. REAL ID act states

a. If the trier of fact determines that an applicant should provide corroborative evidence than this evidence must be produced if it is reasonable for the applicant to get it.
ii. UNHCR observation
1. Jurisprudence largely supports the view that there is no requirement to prove well-foundedness conclusively beyond doubt, or even that persecution is more probable than not.  To establish “well-foundedness”, persecution must be probed to be reasonably possible.

iii. Matter of Mogharrabi (BIA 1987) 
1. Facts ( husband and wife from Iran. Had altercation with agents of regime.
2. Test – four elements

a. Applicant possesses characteristics that the persecutor seeks to overcome

b. Persecutor is aware or could become aware of that protected characteristic

c. Persecutor is capable of persecuting the applicant

d. Persecutor has an inclination to punish the applicant

3. If fear occurred when already present in US
a. Refugees sur place
i. Reason for seeking refugee designation happened after they left the country

1. Example – change in government
iv. Regulatory Framework on Standards of Risk – p. 210
1. Applicant has WFF if she demonstrates…

a. 1 – applicant has a fear of persecution on account of a protected ground

b. 2 – there is reasonable possibility of suffering such persecution if forcibly returned (CFR 208.13B2)

c. 3 – she is unwilling or unable to return or avail herself of the protection of that country because of such fear
2. Applicant does NOT have a WFF if…

a. 1 – can internally relocate reasonable
i. If government or govt-sponsored entity is persecutor

1. Presumed that internal relocation is not possible

ii. Determined by

1. Whether applicant would face other serious harm in the place of suggested relocation

2. Any ongoing civil strife within the country

3. Administrative, economic, or judicial infrastructure

4. Geographical limitations

5. Social and cultural constraints – age, gender, healthy, and social and familial ties

iii. Factors depend on circumstances, not necessarily determinative
b. 2 – fundamental change in circumstances such that the applicant no longer has a WFF or threat to life or freedom
i. By a preponderance

3. Applicant shall not be required to produce evidence if

a. Pattern of practice in country of persecution of a group of people (on account of a protected ground AND

b. Applicant establishes his inclusion and identification with such a group, such that his fear of persecution is reasonable

4. Past Persecution

a. Once you’ve established history of persecution…(not required)…
i. Presumed to have a WFF &

ii. Presumed of threat to life or freedom
b. There is a rebuttable presumption that the government must overcome

i. can do so with the “applicant does not have a WFF if…” factors [see above] -- internal relocation possible  or fundamental change

ii. need to rebut by proof by a preponderance

c. even if successful rebuttal, may still be granted asylum --

i. if demonstrating compelling reasons arising out of severity of past persecution
v. Garcia-Ramos v. INS (9th, 1985) – p. 201
1. Facts (Native of El Salvador, was in leftist group versus the government, stole food to give to poor, distributed propaganda.
2. Analysis

a. WH

i. Didn’t meet burden of “clear probability” b/c never actively harassed, arrested or charged.

ii. Didn’t show any evidence gov’t knew about his actions

b. Asylum

i. Most of activities happened during the day and he never wore a mask or a disguise

ii. Identity may have become known to govt

iii. Parents gave him money – they were also afraid
3. Holding ( Fears were reasonable and sufficient to establish WFF if believed (remanded for asylum)
f. Credible Fear Interview while in Expedited removal (p. 206)
i. Standard

1. Expedited removal statute – INA 235

a. … the term “credible fear of persecution” means that there is a significant possibility, taking into account the credibility of the statements made by the alien in support of the alien’s claim and such other facts as are known to the officer, that the alien could establish eligibility for asylum under section 208.

ii. If credible fear not met

1. Immigration judge for review

a. If IJ agrees – removal

b. If IJ disagrees – notice to appear in immigration court

iii. If credible fear met

1. Get notice to appear in immigration court

iv. No single standard because…

1. it’s applied by asylum officers and they aren’t writing published decisions

2. Guidance is going to come from statutes
5. The Nexus Requirement: Proving the Reason for the Persecution

a. Must show motive in US law

i. Basis

1. Asylum – “for reasons of’

2. Withholding – “on account of”

3. Note: not a requirement in UNHCR

ii. Zacarias standard
1. Issue: does a guerilla organization’s effort to forcibly conscript Zacarias constitute persecution on account of political opinion?  Z was afraid the guerillas would come back and draft him into the group.

2. Zacarias 1 (9th, 1990) – p.312
a. Took a broad interpretation of “on account of”

b. Z’s refusal = political opinion & that’s why guerillas responded

3. Zacarias 2 (SCOTUS, 1992) – p.316
a. Proof of motivation is required in direct or circumstantial evidence

i. Here the nexus was unclear

b. Must be on account of political opinion OF THE PERSECUTED (not the persecutor)

i. Also must be some evidence of persecutor’s intent

4. Critique

a. Poses a significant evidentiary challenge because it requires the asylum seeker to prove what was in her persecutor’s mind

b. Cases have been frequently denied in the absence of compelling direct evidence – the kind that is unlikely to be available

c. Motivation requirement can result in a failure of protection where there may be no intent to persecute for a Convention reason, but the effect is persecution for a Convention reason nonetheless

i. Example – Canas

1. JW’s didn’t believe in serving mandatory military service

iii. Imputed political opinion

1. This is when the persecutor THINKS someone has political opinions and that’s why they target a person

2. Adds an additional layer of difficulty

a. Must say that they THOUGHT they were persecuting you B/C OF this

3. In an imputed political opinion case the analysis is the same

b. Mixed Motives & the REAL ID Act of 2005
i. In re S-P- (BIA, 1996) – p. 329
1. When there are mixed motive, you can establish a nexus by showing one ground was connected to statutory nexus burden

2. New standard ( if applicant has produced evidence from which it is reasonable to believe that the harm was motivated by a protected ground

ii. REAL ID Act

1. Why?

a. Efforts to tighten the mixed motives approach

b. Scared terrorists would use it

2. Mixed Motives

a. NEW requirement: All applicants must provide evidence of the persecutor’s intent must be a CENTRAL motivating factor

3. Reiterated the well-established rule that the applicant’s testimony alone may be sufficient to sustain the burden of proof

a. If testimony is “credible, persuasive, and refers to specific facts sufficient to demonstrate that the applicant is a refugee”

4. What is evidence?

a. Testimony of witnesses

b. General documentation addressing relevant country conditions

c. Materials specific to an applicant’s case

5. Credibility
a. Credibility based on totality of circumstances

b. Factors

i. Demeanor, candor, or responsiveness of the applicant or witness

1. General appearance and comportment of a witness

2. Expression of his countenance

3. How he sits/stands

4. Whether his is inordinately nervous

5. His coloration during critical examination

6. Modulation or pace of his speech and other non-verbal communication

7. Note: deference given to IJ’s demeanor assessment

ii. Inherent plausibility of the applicant’s or witness’s account

iii. Consistency between applicant’s or witnesses’ written or oral statements

1. whenever made and whether or not under oath and considering the circumstances under which the statements were made

iv. internal consistency of each such statement 

v. Any inaccuracies or falsehoods in such statements, without regard to whether an inconsistency, inaccuracy, or falsehood goes to the heart of the applicant’s claim

vi. Consistency of such statements with other evidence of record

1. Including country condition reports from state dept.

vii. Any other relevant factor
c. Appellate rights

i. Negative credibility hard to overcome on appeal

ii. If no adverse credibility finding in lower court, applicant/witness has rebuttable presumption of credibility on appeal
6. Corroboration

a. Testimony of applicant may be sufficient w/o corroboration but only

i. If testimony is “credible, persuasive, and refers to specific facts sufficient to demonstrate that the applicant is a refugee”
b. In determining if applicant’s burden met

i. May weigh credible testimony along with other evidence of record

c. If trier of fact determines that applicant should provide evidence that corroborates otherwise credible testimony

i. Such evidence must be provided unless the applicant does not have the evidence and cannot reasonably obtain it

d. Standard of Review

i. Court can only reverse a determination on the availability or corroborate evidence where “a reasonable trier of fact is compelled to conclude that such corroborating evidence is unavailable.”
ii. Courts VARY in the degree in which they are willing to reverse a factfinder’s ruling that such evidence can be reasonably obtained

7. Hor v. Gonzales (7th, 2005) – p. 1091
a. Facts ( Algerian, member of active political party in Algeria. Stopped at a roadblock by terrorist group (GIA), asked for information.  Reported the incident to the government, who said they couldn’t protect him from GIA.

b. IJ ( no asylum b/c no corroborating evidence (newspaper reports)

c. 7th Cir ( unreasonable for IJ to think such corroborating evidence existed or was in the possession of Hor.

i. Remanded to BIA b/c decision not supported by substantial evidence

8. Weighing Corroborative Evidence: Country Condition Reports
a. Gallius v. INS (1st Cir. 1998)

i. State department “soft pedals” human rights violations by countries US wants to maintain good relations with

b. Galina v. US (7th Cir. 2000)

i. BIA advised to keep “healthy skepticism” about state dept reports

c. Naim v. Ashcroft (2nd Cir. 2004)

i. Noting that state dept reports do not automatically discredit contrary evidence presented by applicant

d. Gonahasa v. INS (4th Cir. 1999)

i. “if it is reasonable to suspect the state department has a tendency to soft-pedal human rights violations, it may be just as reasonable to suspect Amnesty International exaggerated them to they will not go without notice.”
c. Convention Against Torture (CAT)
i. Generally
1. Requires no nexus

2. No statutory bars

3. Narrower in that it will only protect harms which meet the definition of “torture”

a. Requires a showing that the torture meets the higher “more likely than not” standard.

4. Article 3 of CAT

a. No State Party shall expel, return ("refouler") or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture.
5. US signed in 1994 w/ a reservation, legislation in 1998

a. Reservation

i. of someone acquiesces must have awareness and then a breach

b. substantial grounds is equivalent to the likelihood of more likely than not (50%)
ii. Basic elements of torture (CAT Art. 1) – p. 349, p. 351
1. torture means any act by which 
2. severe pain or suffering, whether physical or mental, 
3. is intentionally inflicted on a person 
4. for such purposes as
a.  obtaining from him or a third person information or 
b. a confession, 
c. punishing him for an act he or a third person has committed or is suspected of having committed, 
d. or intimidating or coercing him or a third person, 
e. or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or 
i. with the consent or acquiescence of a public official or other person acting in an official capacity.

5. Doesn’t include pain or suffering arising only from, inherent in or incidental to lawful sanctions

iii. Two types:
1. CAT withholding (this is the better one)
a. May qualify for EAD
b. Return withheld
c. Unlikely detention
d. Not easily terminated
2. CAT deferral of removal 
a. Return withheld

b. Can be easily terminated

c. Detention possible

d. For those who have one of the bars

i. Persecutor of others

ii. Persons convicted of particularly serious crimes

iii. Persons believed to have committed serious non-political crimes

iv. Individuals who are a danger to security OR who fall under US terrorism provisions

iv. Additional information

1. CAT exempts pain or suffering that is incidental to lawful sanctions (i.e. Pain from imprisonment, etc.) BUT it includes mental suffering as long as it is prolonged.

2. Death penalty is not considered torture but as lawful sanction but courts have found torture where countries label treatment as lawful sanction

a. ex: Eritrean bound, beaten, left in sun for 25 days for political opposition

3. No internal relocation opposition

a. because it is by government so presumption against relocation).

4. Judicial review limited for CAT claims. 

a. Must be part of review of final order of removal, and more limits on cases involving criminal convictions.

5. CAT does not contain any exceptions to relief in international or domestic law, including Senate proceedings. 

6. IJs usually won’t reach CAT protection unless asylum & WH ineligible

v. Kalmathas v. INS (9th 2001) – p. 355
1. Facts ( Sri Lankan. Claims that as a Tamil male he would face substantial risk of torture if returned. 
2. Holding ( different legal standards and factual basis apply to CAT.  CAT claims can be based on risks arising from widespread human rights violations.

6. Persecution Based on Political Opinion

a. Generally
i. Whether or not something is political is determined by historical context of country. What is considered political in one country may not be political in another.
ii. Examples of political activity
1. Student groups advocating for democracy

2. Rallies and demonstrations

3. Civil society organization memberships

4. Membership in a political party

5. Tattoos – neo-nazis, gangs

6. Trade activity as an Political Activity

a. Osorio v. INS (2d 1994) – p. 373

i. Facts (Guatemalan sanitation worker, joined a union, which held a strike where union members were killed and injured. Launched media campaign, accusing gov’t of human rights violations.

ii.  Holding ( Trade unions are vehicles for political expression, thus his economic activism implies a political opinion.
b. Note: Burden rests on attorney to characterize the activity as political
iii. What is political does not have to be partisan in nature

b. Neutrality as Political Opinion

i. Neutrality can exist at two ends of spectrum
1. Apathy (no opinion, being risk averse, indifferent, no different than rest of population) or

2. Expression (of a political opinion)

ii. Other

1. Neutrality still counts as political opinion if persecutor imputes political opposition to anyone who remains neutral.

2. Sometimes neutrality can be a radical decision
iii. Doctrine also known as “Doctrine of Hazardous Neutrality”

1. Applies in situations where demonstrating neutrality exposes one to dangers from governmental or uncontrolled anti-governmental forces (Moreno v. INS)

iv. Bolanos-Hernandez v. INS (9th 1984) – p. 384
1. Facts ( Former right-wing party member.  Guerillas wanted him due to his contacts and  threatened him due to refusal to join.
2. Holding ( The affirmative choice to remain neutral is a political decision.

a. Refusal to join = manifestation of political opinion
c. Imputed Political Opinion

i. Generally

1. Remains contentious point in the law

a. But BIA has upheld it

2. REAl ID Act provisions targeted imputed political opinion after Rep. Sensenbrennerʼs vocal criticism of the vulnerability of imputed political opinion to terrorist manipulation

ii. Most Convincing Against Imputed P/O
1. rationale for asylum based on p/o is that one should not have to give up core beliefs or risk persecution, but this argument does not hold for imputed p/o b/c person does not hold opinion
iii. Most Convincing Argument for Imputed P/O
1. Severity of consequences are the same whether or not the opinion is genuinely held
2. Just as one should not have to suppress his actual opinion, so too one should not have to hold back on innocuous conduct just b/c it could be misunderstood as reflecting objectionable p/o
3. Asylum designated to protect those whose own governments will not or cannot offer protection, and this does not depend on whether p/o is genuinely held

iv. Argueta v. INS (9th 1985) – p. 390
1. Facts ( El Salvador death squads threatened him b/c of perceived guerilla membership. Brother-in-law murdered by death squad.
2. Holding ( Testimony established an affirmative neutral political stance, which is an expression of political opinion. No political allegiance is necessary.

v. Will viable after Zacarias?
1. Yes b/c now simply required to show a connection between the actual or the imputed opinion and the persecutor’s actions.

vi. Other grounds of protection can also be imputed

d. Prosecution v. Persecution

i. Factors that may convert prosecution & punishment into persecution ( 

1. Balancing test from the UN Handbook
a. Excessive punishment

b. Punishment for an impermissible purpose

i. i.e. for a “convention reason” on one of the 5 grounds

c. Discriminatory application of the law / administration of justice

d. If the law is not in conformity with accepted human rights standards

ii. Burden of proof when foreign law is an element of the proceedings

1. Law of the foreign county is a question of fact

2. Petitioner bears the burden of proof if he relies on foreign law

a. Must establish the meaning of the foreign country’s law

3. Sadeghi v. INS (10th 1994) – p. 276

a. Facts ( Iranian teacher who was against gov’t and Islamic revolution, advised student not to join and student reported him. Authorities came for him (he was on a list) and he escaped.

b. Holding ( Petitioner did not meet the burden of proving that he was being persecuted on a protected ground. Could have just been illegal to counsel a student not to join the armed forces i.e. legitimate criminal prosecution.
iii. NOT persecution

1. Common crimes

2. Fair trial given

3. Not subject to excessive punishment
iv. Prosecution for a Convention Reason

1. Lin v. INS (3rd 2001) – p. 403
a. Facts ( Chinese student participated prominently in pro-democracy protests before Tiananmen Square. Police came to find him for “trespass”
b. Holding ( Satisfied standard for political asylum and WH b/c

i. Was pursued b/c of his political involvement

ii. 1.5 year jail time and forced labor = severe punishment for voicing opposition
v. Pretexual Prosecution

1. Carranza-Hernandez v. INS (2d 1993) – p. 408
a. Facts ( Honduran factory worker organized union.  Factory burned down unexpectedly and he fled b/c there was a warrant for his arrest. Friend told him that warrant for arrest was a pretext for union activities.
b. Holding ( He did have a WFF. Friend was in position of knowledge. 
vi. Li v. Holder (9th 2009) – coursepack
1. Facts ( Chinese man detained, beaten, and arrested for aiding North Korean refugees, which is not a crime and is actually a treaty obligation of China.

2. Holding ( Actions of police constitutes persecution.  There was no reasonable explanation for attacks and beatings (esp since they increased when refused to give them names), so must have been his political opinion.  Arrest was pretext for unwritten law against aiding North Koreans.

vii. Resistance to Repressive Regimes

1. Dwomoh v. Sava (SDNY 1988) – p. 419
a. Facts ( Ghanian freedom fighter solider detained by authorities for information about coup threat.

b. Holding (Some countries the only way to change government is with attempted coup. This political act is political expression.
7. Persecution Based on Religion

a. Generally

i. No immigration law definition, so human rights definitions are used

ii. Easiest cases to make, therefore little case law exists

b. Religion & Social Group Overlap

i. In re S-A- (BIA 2000) – p. 503
1. Facts ( Woman from Morocco was a liberal Muslim. Was abused by father b/c he was Muslim with strict views. She was burned with a razor for wearing a short skirt, beaten for giving a man directions, and beaten for sneaking out.

2. Holding ( Persecution suffered by respondent was on account of her religious beliefs, as they differed from her father concerning proper role of women.

a. Moroccan authorities would have been unwilling/unable to help

ii. Fisher v. INS (9th 1996) – p. 509)
1. Facts (Iranian woman who was not fundamentalist Islam, wore bathing suit and hair outside of veil.  Put at gunpoint.
2. Holding ( Petitioner failed to show that there was intent to punish her for her religious beliefs.

c. Li v. Gonzalez (5th 2005) – course pack
i. Facts ( Christian Chinese persecuted for holding an illegal religious gathering.
ii. Holding ( Petitioner didn’t register with the government so it’s his own fault
1. Nothing in the record that makes persecution more likely than not – no WH

iii. NOTE: This IS NO LONGER GOOD LAW

1. Religious freedom community was outraged

d. Understand Islamic Law

i. Fallacies about Islam and their negative impact on asylum claims – p. 511

ii. The protection of forced migrants in Islamic law – course pack
8. Persecution Based on Race or Nationality

a. Nationality has a broad scope
i. Not just citizenship

ii. Also includes ethnicity and linguistic groups

iii. Also overlap with political opinion

1. There can be an assumption of your political views

2. Examples: Palestinians, Kurds in Iraq, Basqs in Spain, Tamils in Sri Lanka

3. UN Handbook gives automatic eligibility for refugee status if in one of the above groups

iv. Can overall with race

b. Ethnicity, Religion, and Nationality
i. In re O-Z- & I-Z- (BIA 1998) – p. 560

1. Facts ( Father and son natives of Russia, living in Ukraine. Persecuted due to Jewish faith. Beatings and anti-Semitic hate speech. Received hate flyers and written threats. Son suffered extreme humiliation when forced to undress.
2. Holding ( In aggregate, rise to level of persecution (past) and motivations were b/c of Jewish faith. Reported to the police and they did nothing.

3. Note: Threshold – based on cumulative instances of harm; Nexus issues – on one or more protected grounds
ii. Law of Return in Israel
1. Australian case ( Woman proved asylum based on religion and ethnicity but court denied because of the possibility she could immigrate to Israel under its “law of return”
iii. Mgoian v. INS (9th 1999) – p. 564

1. Facts ( Armenian national from prominent Kurdish Muslim family. Many relatives attacked or killed for motives stemming from their common ethnicity.

2. Holding ( Armenia’s failure to investigate murder constituted state complicity in “private persecution”

3. Note: Linked religion-nationality claim with membership in a group of “similarly situated persons” defined by extended family and their status as part of Armenian “intelligentsia”
c. Ethnicity and Religion

i. Baballah v. Ashcroft (9th 2003) – p. 565
1. Facts ( Citizen of Israel, Muslim mother, Jewish father. Israel marines threatened and attacked him.  Feared serious bodily harm & death. Result = serious economic hardship.
2. Holding ( Past persecution such that life & livelihood were threatened on account of ethnicity and religion.

a. Looked at Kovac and the economic persecution standard.

d. Ethnicity & Nationality

i. Lie (3rd, 2005) – p. 583 & Lolong (9th, 2005) – p. 588
1. Facts ( Both ethnic Chinese in Indonesia and faced discrimination.
2. Holding ( No asylum b/c failure to establish either an individualized risk of persecution or that there is a “pattern or practice” of persecution of Chinese Christians in Indonesia. Need more compelling evidence.
e. Political Opinion & Nationality
i. Matter of Pula (BIA 1987) – p. 219
1. Facts ( Married male, native of Albania, citizen of Yugoslavia.  Police insisted he was involved in political activities of the Albanian minority. Detained and abused for days/hours at a time. Came to US b/c of family.
2. Holding ( Because he was persecuted + based on the totality of the circumstances, enough factors in his favor (family in US, fraud was minor, not entitled to remain in other countries, Yugoslavian citizenship was problem in Europe to obtain refugee status)
3. Note: This is the standard use for discretion
a. Balancing test standard– adverse v. equitable factors

i. discretionary factors should be carefully evaluated in light of the unusually harsh consequences which may befall an alien who has established a WFF of persecution

ii. The danger of persecution should generally outweigh all but the most egregious of adverse factors

b. Factors enumerated – TOTALITY OF THE CIRCUMSTANCES
i. Whether alien passed through any other countries or arrived in the US directly from his own country

1. Whether orderly refugee procedures were in fact available to help him in any country through which he passed

2. If he made any attempts to seek asylum before coming to US

3. Length of time alien remained in 3rd country

4. Living conditions, safety, and potential for long-term residency

a. Ex – if still in hiding may not be safe haven

ii. Whether alien has relatives legally in the US

iii. Other personal ties

iv. Extent of alien’s ties to any other countries where he does not fear persecution

v. If alien engaged in fraud to circumvent orderly refugee procedures

1. The seriousness of the fraud

2. Entry in US as a USC w/ US passport fraudulently obtained from US Govt – very serious

vi. Circumstances and actions of the alien in his flight from the country where he fears persecution

vii. General humanitarian conditions

1. Age, health
9. Persecution Based on Membership in a Particular Social Group

a. Key components

i. The more immutable (cannot change), fundamental, and innate the trait is the stronger the argument
1. “a characteristic that either is beyond the power of an individual to change or is so fundamental to individual identity or conscience that it ought not be required to be changed”

a. Acosta (BIA 1985) – p. 627

i. Facts ( El Salvadoran co-founded taxi co-op organization (helps buy new taxis).  Anti-governmental guerillas threatened them to participate in work stoppages. Taxis seized & burned & his life threatened.
ii. Holding ( no evidence of his political opinion. Should be akin to an immutable characteristic or too fundamental to change and this did not qualify under either.
iii. Note: Fundamental case, will always cite in briefs
2. Examples

a. Gender, family, disability ( often immutable
i. Tchukhrova v. Gonzales (9th, 2005) – p. 666

b. Tattoos ( sometimes fundamental

c. Occupation ( can argue that this is fundamental “right to work”

ii. Visibility  (not an absolute requirement, circuits / courts are split)
1. Goes to motivation – persecutor’s intent (Zarachias)

2. Gomez v. INS (2d 1991)

a. Attributes of a PSG must be recognizable and discrete

3. Gatimi v. Holder (7th 2009) – course pack

a. Kenyan former tribal and group member. Left group and they persecuted he and his wife.

b. Rejected social visibility as necessary criterion for membership in a "Particular Social Group" 
iii. Particularity (size)

1. Size of the social group – influential?

a. Strategically want to have smaller groups

2. Must be well-defined but not necessarily small

a. Domestic violence victims – controversial

3. Tip – define it

a. Example – Kenyan females in X tribe in X location of marrying age

i. Versus Kenyan females

b. Goal is to create small group

iv. Choice / Voluntary

1. May start off as a choice but may turn into non-voluntary

2. Examples

a. Occupation ( Cannot lose job history / association even if you leave
b. Marital status ( If not able to get a divorce
3. MAY be voluntary if fundamental

a. i.e. – land ownership, sexual orientation
b. Examples of traits which may lead to a social group
i. Disability

1. Disabled children and their parents

a. Tchukhrova v. Gonzales (9th, 2005) – p. 666

i. Facts ( State forcing parents to abandon child in orphanage (horrible conditions) for kids w/ birth defects.  Denied permission to see child. Child not allowed to attend school or to get medical care. Afraid to go outside.

ii. Holdings ( 
1. Disabled children and their parents constitute a particular social group AND

2. that a parent who provides care for a disabled child may seek asylum and WH on the basis of the persecution the child has suffered on account of his disability

3. parent’s spouse and disabled child eligible for asylum b/c of derivative status (also eligible for WH)
2. Choudry (Chicago Asylum Office, 2001) – p. 637

a. Autistic boy ridiculed/tortured at private disabled school in Pakistan granted asylum
3. Matter of Faronda-Blandon, 2001 – p. 637

a. Homeless, disabled man who would be a victim of “social cleaning” if returned to native country

ii. Domestic violence victims

1. May have a problem with the visibility requirements some circuits have

2. In re R-A- (BIA 1999) – p. 797

a. Facts ( Native of Guatemala.  Husband physically and mentally abusive. Raped her repeatedly. Tried to flee & husband followed her. Threatened her life. Complaints to police went unanswered.

b. Holding (Long procedural history
i. DHS said in 2004 that women who are unable to leave the marriage is a social group

3. Matter of L-R- (new benchmark – 2010)

a. Government laid out exactly how a DV case would go

i. Touched on particularly and visibility
iii. Gender

1. FGM (somewhat controversial due to ongoing ambiguities)
a. Ambiguity

i. 1 - Not clear if can be basis of WFF of *future persecution*

1. Some courts once circumcised, say cannot be circumcised again

a. Can argue effect has ongoing effects (weak argument)

i. Stigma

ii. Medical treatment

iii. Threats to children

b. Better to argue Chen / Kasinga standard

2. All cases may not reach the Chen / Kasinga standard

ii. 2 - Parent protector

1. Constructive deportation cases

2. Idea is that the need to protect one’s child is so fundamental / innate it should be a protected “status”
b. Arguments

i. Government will argue “females who have been circumcised”

1. Will say they cannot be recircumcised

ii. Petitioner will argue “young Somalian woman”

1. Then may argue that they will be subjected to other gender-based crimes

c. In re Kasinga

i. Set the standard, said it IS a form of PAST persecution
ii. Severe enough for humanitarian grant under Matter of Chen
d. Abay & Amare v. Ashcroft (6th, 2004) – p. 788

i. Facts ( 90% of women are subjected to FMG in Ethiopia. Mother and daughter joint asylum claim – fear that daughter will be subjected to FGM.

ii. Holding ( Have WFF. FGM. INS has previously granted WH to parents of female children who reasonably have the same fear.

iii. FGM “involves the infliction of grave harm constituting persecution on account of membership in a particular social group”

iv. Voluntary associations

1. See sexual orientation

2. NOT PSG

a. Sanchez-Trujillo (9th, 1986) – p. 633
i. Young, urban, working class males w/o military service in El Salvador.  Lack of “linking factors”
ii. Seemed to stem from unwillingness to recognize large statistical or demographic divisions in society

v. Families and genealogies (kinship)
1. Aguirre-Cervantes (9th 2001) – p. 816

a. Family is a “discrete” entity rather than an extended family unit

vi. Geographic location

1. Land ownership

a. Tapiero v. Gonzalez (7th, 2005) – p. 635

i. Recognized “the educated, landowning class of cattle farmers targeted by FARC in Colombia”
vii. Sexual orientation

1. Hernandez-Montiel (9th 2000) – p. 635

a. Sexual identity may be either aspect of nature of function of choice

b. Recognized the group “gay men with female sexual identities in Mexico”

2. Matter of Tenorio (Imm. Ct. SF, 1993) – p. 635

a. Gay Brazilian got asylum based in part on testimony that gay men are hunted down and killed in Rio.

viii. Former gang members

1. Ramos v. Holder (7th 2009) – course pack
a. Applicant went to US, became born-again Christian. Former gang member. Court says former gang membership can be basis of PSG
ix. Anti-gang groups / individuals
1. Matter of S-E-G (BIA 2008) – course pack
a. Facts ( Brother & sister fled El Salvador b/c of death threats from MS-13
b. Holding ( Respondents fail to show a political motive in resisting gang recruitment or a WFF of persecution on account of their political opinion.  Social group does not have the requirements of social visibility or particularity.
x. Religious Homeschoolers

1. Recent case involving German homeschoolers

xi. Other possible social groups

1. Marital status

2. Occupation (ex: former military service)
3. Social status (India?)
c. Practice tips

i. Always put PSG argument last in your brief

1. Asylum officers look to other four grounds first

2. Use PSG as last resort

3. Be sure to define group and contextualize it through providing details

ii. Look to see if someone is being targeted b/c of innate trait

iii. Have symmetry

iv. Always cite Acosta
10. The Exclusion Clauses: Firm Resettlement
a. Responsibility to Protect Framework

i. Proactive ( responsibility to protect

ii. Preventative ( human rights, humanitarian law

iii. Responsive ( international criminal law, refugee regime

b. Exclusions to Protection in US Law

i. NOT symmetrical with UN convention recommendations

ii. Bars to Asylum ONLY

1. Prior asylum denied

2. One year filing deadline

3. Safe 3rd country

4. Firm resettlement

5. Aggravated felony
iii. Bars to Asylum and Withholding of Removal

1. Particularly Serious Crime

2. Serious non-political crimes

3. Persecutor of others

4. Danger to the security of US

5. Terrorism-related grounds
iv. Bars to Withholding ONLY

1. Participation in Nazi persecution

2. Participation in genocide

c. 1951 Convention – Bars to Protection: Persons Unworthy of Protection

i. Article 1(F) – Exclusions
1. The provisions of this Convention shall not apply to any person with respect to whom there are serious reasons for considering that:
a. (a) he has committed a crime against peace, a war crime, or a crime against humanity, as defined in the international instruments drawn up to make provision in respect of such crimes;

b. (b) he has committed a serious non-political crime outside the country of refuge prior to his admission to that country as a refugee;
i. Serious non-political crime = prosecution v. persecution

c. (c) he has been guilty of acts contrary to the purposes and principles of the United Nations.  
i. Official acts

ii. Article 33 (2) – Expulsion
1. The benefit of the present provision may not, however, be claimed by a refugee whom there are reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having been convicted by a final judgment of a particularly serious crime, constitutes a danger to the community of that country.
a. Particularly serious crime = capital crime or very grave punishable act
d. Firm Resettlement
i. Standard – Safe third country
1. Allow a refugee-receiving state to return an asylum seeker to a “safe” state of prior transit for consideration of the claim.

2. US statutory provision requires:

a. Treaty basis AND

i. Example - Bilateral Agreement w/ Canada

1. Must apply for asylum in the first country which you arrive

2. We will send back to the Canada if they were there first and vice versa
b. A showing of

i. The absence of a threat to life or freedom in the 3rd country AND

ii. Existence of full and fair procedure for determining a claim to asylum or equivalent temporary provision
3. Burden NOT on petitioner
ii. Exceptions – 8 CFR 208.15
1. Entry into 3rd country:

a. Necessary consequence of her flight from persecution  AND

b. she remained in 3rd country only so long as necessary to arrange onward travel AND

c. Without establishing significant ties in that nation
2. Conditions of her residence in 3rd country
a. So substantially and consciously restricted by authority of the country of refuge that she was not resettled
iii. Look at totality of circumstances
1. travel restrictions

2. duration of residence

3. legality of residence
a. length of time may create presumption but not dispositive
4. offer of permanent residence

5. family ties

6. availability of

a. education

b. housing

c. economic opportunity (work, property ownership)
iv. Matter of Soleimani (BIA 1989) – p. 905

1. Facts ( Iranian fled and went through several countries, staying in Israel for 10 months with grandmother.

2. Holding ( She did not firmly resettle. Factors included the fact that in Israel she was ill, attended school, didn’t work or seek job, didn’t seek gov’t benefits.  No clear evidence Israel would offer permanent residence.

v. Sall v. Gonzales (2d 2006) – course pack

1. Facts ( Mauritanian brought to refugee camp in Senegal b/c of racial persecution and stayed there for four years.

2. Holding ( Not firmly resettled. Time alone doesn’t constitute otherwise.
e. One Year Deadline
i. Standard

1. Respondent must show with clear & convincing (degree of proof that will produce firm belief or conviction as to allegations south to be established) evidence that application was filed within one year of date of arrival
ii. Exceptions

1. Change in country conditions

2. Change in applicant’s condition

a. Activities the applicant becomes involved in outside of the country of feared persecution that places the applicant at risk.

i. Ge v. Holder (2d 2009) – course pack

1. Facts ( Chinese man joined Chinese Democratic Party in 2001 when in US. Demonstrated at Chinese consulate in NYC. Govt asked wife to ask him to return to China

2. Holding ( WFF of future persecution is possible by demonstrating his involvement in a banned organization may become known after return.  And he met exception.
3. Change in law

4. Derivative becomes an applicant

5. ** should apply with a “reasonable” amount of time

a. Should be less than a year

iii. Standard for exception
1. Must be reasonable for asylum officer to conclude that an exception to 1 year deadline applies
a. Extraordinary circumstances (possible)

i. Serious illness of applicant or family or lawyer

ii. Legal disability

iii. Ineffective counsel
iv. Lawful status maintained

v. Application not properly filed
b. Toj-Culpatan v. Holder (9th 2009) – course pack
i. Facts ( Didn’t fill out application in English even though he had enough time.

ii. Holding ( Barred from asylum b/c no “extraordinary circumstances” for failing to fix application.
2. Applicant NOT required to establish by clear & convincing evidence or beyond reasonable doubt that exception applies
f. Serious Non-Political Crimes

i. Definition

1. Distinction btw political & non-political crimes is neither intuitive nor self-evident
a. No universally accepted definition

ii. International Approach ( UN Handbook

1. Recommends to consider

a. Nature, purpose, and casual connection to the political objective

2. BUT even if a crime appears political under that criteria
a. May lose political characteristics if the acts are

i. Out of proportion to the objective

ii. Atrocious

3. Acts which involve killing civilians

a. less likely to be “political”

b. more likely to be considered out of proportion to the asserted goal
4. other guidelines

a. minor offenses shouldn’t be “crimes”

b. strike balance between offense and degree of fear

c. take into account mitigating circumstances
iii. US Law
1. UN handbook is useful interpretive aid but not binding in US law.

a. Aguirre-Aguirre v. INS (SCOTUS, 1997) – p. 867

i. Facts ( Guatemalan EWI. In student political movement against rising bus fares. Burned buses, broke windows, attacked police and civilians.

ii. Holding ( Ct. of appeals incorrectly used UN Handbook. Criminal element may outweigh the political aspect. BIA not required to conduct balancing test.
2. McMullen v. INS (9th 1986) – p. 866

a. Facts ( former militant provisional Irish republican army (IRA) member. Involved in bombing of 2 military barracks, houses/trained members, coordinated illegal arms shipments.

b. Holding ( acts were sufficiently atrocious that he came within the serious non-political crime bar.
g. Ways to lose asylum status

i. Changed conditions / conditions
1. rare in asylum law, somewhat rare in WH, not rare in CAT
ii. voluntary re availment

1. if you visit your country’s embassy, use passport, etc.

a. show that you no longer need protection

11. Components of a Fair Refugee Determination

a. Due Process

i. US Law
1. Matthews v. Eldridge ( 3 Factors

a. Private interest

b. Risk of erroneous deprivation

c. Government interest and cost

2. Congress derives authority from broad notion of sovereignty

ii. Entry w/o Inspection (EWIs)

1. EWIs are not within the protection of the Constitution

2. Those who entered legally given some Constitutional protections
3. Prior to 1996 – two separate distinctions

a. Post-1996 unclear

iii. Circuit split in due process for aliens
1. 5th Circuit – Haitian Refugee Center v. Smith (p. 941)

a. Asylum seekers have due process b/c

i. Constitution and due process apply universally in our borders, even those whose presense might be “unlawful, involuntary, or transitory”

ii. Applicable INS regulation and US treaty commitments established a substantive right to present an asylum claim

2. 2nd Circuit – Augustin v. Sava

a. Invoked Refugee Act of 1980

b. Held that absence of adequate translation of asylum proceedings violated the procedural due process rights of a Haitian refugee

3. 11th Circuit – Jean v. Nelson (and maybe 1st)
a. Rejects safeguards – “no constitutional rights w/ regard to their applications and must be content to accept whatever statutory rights & privileges are granted by Congress”
b. Streamlining in 2002
i. Goals

1. eliminate fraud

2. national security

3. reduce backlog

ii. Series of reforms

1. Reduce the number of judges at the BIA

a. Went from 20 to 11

2. Authorized affirmances without opinions

3. Federal panels were limited

a. Relegated only to exceptional circumstances

i. High profile cases

ii. Clearly erroneous

4. Restrengthening of the Chevron principle

a. Circuit courts were not supposed to go into issues
b. Appeals skyrocketed

i. More appeals were going up to the federal circuit because people didn’t understand their decisions

c. Refugee Overseas
i. Translation ( no requirement that there be translators present during overseas processing.

ii. Appeals

iii. Fast track ( prohibitions from obtaining additional evidence

d. Right to counsel

i. Aliens in removal proceedings “shall have the privilege of being represented, at no expense to the government, by counsel of alien’s choosing who is authorized to practice”

ii. If can’t afford, must be informed of free legal services

e. IJs and Ethics

i. Current EOIR ethics manual only refers to money and gifts

ii. Fiajoe v. AG (3rd 2005) – p. 982
1. Facts ( woman was slave to her father, a priest of the Trokosi sect. forced her to work for him – physical and sexual abuse. IJ found her not credible and inconsistent.

2. Holding (IJ was abusive in line of questioning and caused problems with witness’ testimony. Any inconsistencies that existed were minor.
iii. Shall administer oaths, receive evidence, interrogate, examine, and cross-examine the alien and any witnesses

iv. The IJ may issue subpoenas for the attendance of witnesses and presentation of evidence

1. Jacinto v. INS (9th cir. 2000) – (from Imm. Law 1)
a. IJ denied asylum

b. Alien didn’t understand what was going on during proceedings

c. Didn’t know she could get an attorney

d. Couldn’t present own testimony due to miscommunications

e. IJs are OBLIGATED to fully develop the record when the alien is pro se!

f. Holding = denial of full and fair hearing (vacate and remand)

12. The Terrorism Bars

a. Persecutor of Others

i. BIA Rule

1. Mere membership in an organization that persecutes may not be enough

2. Generally there must be some action or inaction that furthers the persecution

3. Adds nexus component

a. During wartime harm which may result incidentally from behavior directed at another goal, overthrow of a government or a defense of that government is NOT persecution b/c

i. Harm is not directed at someone on account of one of the five categories enumerated in the Refugee Act

4. Negusie v. Holder (SCOTUS 2009) – course pack

a. Facts ( Refused to fight against Ethiopia so jailed. After forced to work as jail guard over persecuted prisoners.  Escaped by hiding.

b. Holding ( BIA not bound to apply its own rule that motive and intent were irrelevant to the persecutor bar.
ii. Matter of Rodriguez-Majano (BIA 1988) – P. 860
1. Facts ( El Salvadoran EWI.   Stopped by guerillas on the road. Demanded him to carry merchandise in order to pass through. Afterwards forced to join them, covered them while burned cars. Deserted the group after 2 months

2. Holding (Not ineligible for relief.  Must examine the motivation of the group threatening harm.  Forcible recruitment
iii. International law ( UN Convention Statute

1. Origins from Nazis
2. Article 1(F) – Exclusions
a. The provisions of this Convention shall not apply to any person with respect to whom there are serious reasons for considering that:
i. (c) he has been guilty of acts contrary to the purposes and principles of the United Nations.  

iv. Self-defense = never persecution
v. Matter of Xie (2nd 2006) – course pack

1. Facts ( Driver in China who transferred woman to hospital for forced abortions. Was not forced to do job, did so for money. Once let a woman go.

2. Holding ( Ineligible for asylum and WH b/c was assistance in persecution. Redemptive factors don’t matter.  Could have quit job.  Once evidence of petitioner being a persecutor, he must prove by a preponderance against this.

b. Particularly serious crimes
i. Standard

1. Really has to do with people who have already recived protection and now we want to exclude them from protections

2. Person is a danger to the community

a. Example – child molester

ii. UN Convention

1. Article 33 (2) – Expulsion

a. The benefit of the present provision may not, however, be claimed by a refugee whom there are reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having been convicted by a final judgment of a particularly serious crime, constitutes a danger to the community of that country.

i. Particularly serious crime = capital crime or very grave punishable act
2. Expulsion v. Exclusion approach

a. Expulsion = “per se” approach

b. Exclusion = totality of circumstances approach
c. Danger to National Security & Terrorism Bar
i. Standard

1. Individuals who are danger to US security BARRED from asylum & WH
a. Source – INA 208(B)(2)(IV)
b. Any person who is described as a terrorist OR

c. Is believed to be engaged in or likely to engage in terrorist activities after entry
2. Inadmissibility ( Terrorism based grounds – INA 212(a)(3)(B)
3. Deportability ( Terrorism-based grounds – INA 237(a)(4)(B)

ii. Real ID Act of 2005

1. Expanded the definition of “terrorist organization” and “terrorist activity”

a. Terrorist organization

i. Organizations so designated by INA 219 OR by Sec. of State

ii. Any “group of two or more individuals, whether organized or not” which engages in activities described as terrorist

b. Terrorist activity

i. Broad within its scope

ii. Not only acts of violence

iii. Any type of material support to “any individual the actor knows or has reason to believe has committed or plans to commit a terrorist activity”

2. Categories of Foreign Terrorist Organizations (FTOs)
a. Tier 1: FTO
i. Def. terrorist organization

1. Group or 2 or more individuals, whether organized or not, which engaged in terrorist acts

b. Tier 2: Designated FTOs
i. Terrorist exclusion list

c. Tier 3: Undesignated FTOs
i. Def. Terrorist activity

1. Material support to any individual the actor knows or has reason to believe has committed or plans to commit terrorist activity

a. Adverse consequences of material support
i. No duress exception

ii. No minimum amount of support defined

iii. Definition over breath
iv. No temporal limitation

v. UN ceased referrals

vi. Waiver ineffective

ii. Matter of S-K-

1. Facts (woman’s fiancé was murdered. Paid group $700 over 6 months

2. Holding ( it was material support, barred from asylum
iii. Impact of Terrorism Bars – Denial and Delay, Human Rights First Report

1. Examples of barred

a. 1 – DRC child forced to take part in armed conflict and kidnapped

b. 2 – Burundi refugee jailed b/c armed rebels stole money and lunch. Considered providing material support.

c. 3 – LPR status on hold b/c he took part in country’s successful struggle for independence

d. 4 – LPR status on hold for Sudanese granted asylum b/c peaceful political activities of their parents have been deemed to be “material support to a terrorist organization”  

2. Overly broad definition

a. Tier 3 group is too broad
3. Targets refugees versus terrorists

4. Extreme and inflexible legal positions


a. Treat minimal contributions as “material support”

i. Few dollars, bag of rice

b. Treat victims of armed forces as supports of the groups that extorted services and goods from them under threat of violence

c. Treat medical care as “material support”

d. Treat children and adult actions w/ same eye
5. Waiver process – cumbersome and inadequate

a. No waivers for voluntary support

b. More progress needed on “duress” waivers

6. Recommendations

a. Statutory reform

b. Effective and fair waiver approach
