Secured Transactions Basic Outline 

Terminology 

· Lien – interest in a debtor’s property given to protect a creditor (to secure a debt). 

· Consensual lien – lien created by the consent of the parties (such as by contract), debtor voluntarily grants an interest to a creditor in his/her property. 

· Mortgage – consensual lien taken in the debtor’s real estate property. 

· Art. 9 lien – consensual lien taken in the debtor’s personal property. 

· Judicial lien – lien arises as the result of a judicial proceeding and determination. Article 9’s term for a person w/ a judicial lien a “lien creditor.” We will study only post-judgment general creditor liens. 

· Following judgment if the debtor does not pay, must go to the court that issued the determination and get a writ of execution. Take the writ to the sheriff’s office that is located w/in j/d of debtor. 

· Levy – sheriff seizes property pursuant to the money judgment. 

· Execution sale (Sale on the courthouse steps) 

· At some point, a judicial lien arises. Different in different states! 3 approaches 

· Order of levy j/d – Judicial lien arises at the time the sheriff seizes the property. (Strong majority). 

· Order of delivery j/d – Judicial lien arises when creditor delivers the 

· Order of issue j/d - Judicial lien arises when the clerk of the court signs the writ. (only 2 or 3 j/ds) 

· Statutory liens – lien imposed by statute or the common law in favor of certain creditors the law deems important to protect. No consent needed. 

· Federal tax lien – granddaddy of all statutory liens, awesome power 

· Landlord liens (see HO6, p. 25) 

· Liens to certain artisans that work on personal property (garage mechanics) 

· Mechanic’s lien – those who do construction work 

· Hospital and ambulance lien (see HO6, p. 25) 

· Aircraft improvement lien (see HO6, p. 25) 

· Article 9 NEVER uses the term “lien” to refer to an article 9 s/i. 

· Two important documents 

· Security Agreement 

· Document that represents the deal, such as a contract. Contract conveys a property (ownership) interest: the property that becomes the security interest. 

· There is shared ownership of that property until the debt is repaid. 

· Long, detailed, private. 

· Different from mortgage 

· Represents the debtor’s agreement to create a security interest in favor of the creditor. 

· To be effective in created s/i, must comply with art. 9 formalities: 

· 9-203, 9-108, . . . 

· Financing Statement 

· Notice paper, goes in the public files (like a real estate recording act) Every state has its own place for Art. 9 filings. But usually central location with the Secretary of State. 

· Standard form that gives the public very scanty information about the deal that is created by the security agreement. 

· Primary purpose is to publicize the deal (disclosure). 

· Very important for Article 9 secured credit, b/c usually when a debtor defaults, the default is on numerous obligations. There is a fight among legitimate claimants as to who gets the remaining assets. 

· Art. 9 has priority rules that tells who gets paid first. If art. 9 creditor, file disclosure, and file early, have a better chance to get paid. 

· Enabling security interests 

· Purchase Money Security Interest (PMSI) – Credit is extended to enable one to purchase the item that serves as the collateral. (See above w/o parents). 

· Improvement Money Security Interest (IMSI) – Credit extended by the bank to enables the debtor to improve/repair the item that serves as the collateral. 

· Production Money Security Interest - Credit extended by the bank to enables the debtor to produce the property that serves as the collateral. 

· Specialized definitions of debtor and obligor 

· Debtor – § 9-102(a)(28)(A). (Secured party is defined as the mirror image of "debtor") 

· A person having an interest, other than a s/i or other lien, in the collateral, whether or not the person is an obligor. 

· Seller of accounts, chattel paper, PI, or p.n. 

· Consignee 

·  Obligor – Person who owes payment or other performance on the obligation secured by S/I or ag. lien. 

· Ex. Obligor could be the person who must pay back a loan, but the debtor could be the parents of that person who put their hummer up for collateral. 

· Collateralization 

· Over-collateralization: 

· Where the creditor has security interest in property that covers more than the debt outstanding + 

· A security interest can never be more valuable than the debt outstanding + the expenses incurred 

· Under-collateralization 

· Secured creditor to the extent of the collateral’s LV. 

· As to the amount not covered by the property under the security interest, the creditor is a general creditor. Must go to court to force debtor to pay. 

· Thus a security interest cannot be more valuable than the LV of the collateral. 

· Collection benefits of being a secured creditor 

· Ex ante benefits (before default) 

· Decision who to pay first when default seems imminent: A debtor will prefer to pay a secured creditor (like a bank) over a general creditor (like a doctor), because he knows that there will be immediate negative consequences to default (repo). 

· Debtors have a lot of power to prefer one creditor over another. 

· Secured debt has a disciplining effect on the debtor. Works harder to pay off the debt due to the fear of repossession by creditor. 

· Hostage value of collateral 

· In-terrorom effect 

· Some commentators believe that this effect is more valuable than ex post benefits (but Prof Z doesn’t agree). 

· Some collateral have strong ex ante benefits and pretty low ex post benefits: 

· Ex post benefits (after default) 

· Some collateral can have very weak ex ante benefit (such as a watch with negative sentimental value), but some ex post value. 

· Legal right – Power dichotomy: Refers to situations where a person lacks a legal right to take some action, but retains the power to do so, and vice versa. Causes a problem where bankruptcy and default is at issue b/c that means that one of the parties is already violating a legal right of the other. If it disregards the legal right and exercises the power, then there can be negative consequences for the power-less party. 

Framework for analysis 

· What type of property is at issue/is the collateral? (Collateral classification) 

· What is the relationship of the parties to one another? (Party relationship) 

· Is this covered by UCC Art. 9? (Scope issue) 

· Look to 9-109(a) - trans that creates a s/i in personal property or fixtures by contract 

· Have the parties created a valid Art. 9 security interest? (Attachment issue) 

· Formal requisites for enforceabliltiy 9-203 (will go to this MANY TIMES). Three sections worded in the conjunctive (and...and...and) 

· 1. Value has been given (from creditor to the debtor). See definition at pg 37, 1-204 for what “value” is. 

· 2. Debtor has rights in the collateral or power to transfer rights in the collateral to the secured part. 

· 3. One of the following conditions is met: (4 evidentiary alt. to prove that there was consent). 

· Automatic attachment 

· Proceeds 

· Investment entitilements were attachment to investment accout 

· Is that security interest perfected, if so, how? (Perfection issue) 

· Filing a financiing statement? 

· Was the filing authorized? See § 9-50?. De facto authorization? 

· Possession? (tangible or quasi-tangible property only) 

·  Control? 

· Which party has priority? (Priority issue) 

Scope of Article 9 

· Scope of Article 9 as set forth in § 9-109. 

· Article 9 generally applies to: 

· transaction, regardless of form, that creates a S/I in personal property or fixtures by K. 

· agricultural lien 

· sale of accounts, chattel paper, payment intangibles (including a contract breach cause of action), or promissory notes 

· a consignment 

· S/I in a secured obligation not affected by the fact that the obligation itself is secured by a transaction to which Article 9 does not apply (Ex. S/I in real estate backed chattel paper.) 

· Article 9 does NOT apply to: landlord’s lien, statutory liens (other than an ag. liens), assignment of wages or salary, sale of accounts (etc. from above) when part of a sale of the business out of which they arose, assignment of accounts etc. for the purposes of collection only, assignment of right to payment where the assignee has a duty to perform, assignment of a single account etc. in satisfaction of a pre-existing debt, transfer of health insurance receivables, creation or transfer of an interest in or lien on real property (w/ exceptions), assignment of a tort claim (other than a commercial tort), an assignment of a deposit account in a consumer transaction. 

· Conditional or credit sale = construed as sale with attached security interest. 

· Drafters presented with a problem in the credit sale. Two conflicting CL views: 

· On the one hand, the doctrine of fictitious retention of title states that where there is a sale on credit, the seller retains title even after delivery until the last payment is made. 

· On the other, the CL stated that title transferred upon delivery and that the passage of title was divorced from the payment of the contract price. Where payment not made, gives rise to an action for breach, not a right to reposses. 

· § 2-401. Passage of Title (always important in a credit sale) 

· Unless otherwise agreed, the passage of title takes place at the time of the completion of the seller’s performance. (Buyer’s argument wins. Doctrine of fictitious retention of title is rejected) 

· Any retention or reservation by the seller of the title (property) in goods shipped or delivered to the buyer is limited in effect to a reservation of a security interest. 

· Thus, the seller must secure a lien to ensure payment from the buyer’s assets w/o judicial process. No statutory lien. But  could get a consensual S/I. And, in fact, the reservation of title often stated in a "conditional sale" would be sufficient to create an art. 9 S/I. 

· Why did the drafters choose the buyer over the seller? What are the policy reasons? 

· Equities btw the parties. Buyer has less bargaining power and is more vulnerable: 

· Overcollateralized 

· See graph 1 in HO 1. Here GulfCo gets all its money back. The bidder’s windfall is paid directly out of Baker’s pocket. But GulfCo controls the sale and may not be terribly motivated to get more from the sale than the sum necessary to reimburse it. 

· Undercollateralized 

· See graph 2. Here GulfCo is not recovering all its money back and is sharing the loss incurred due to the bidder’s windfall w/ Baker. But at least in this situation GulfCo controls the sale and can try to get as much $$ back as it can. 

· Thus the drafters decided that if a buyer is going to put him/herself into such a vulnerable position, it should be explicit. 

· The effect on the behavior of the parties. Forces the parties to make the S/I in the property apparent to the rest of the world. 

· Drafters concerned with secrecy. Doctrine of fictitious retention of title a secret encumbrance problem arises. 

· Protects 3rd parties such as subsequent purchasers and creditors who would have no way of knowing that GulfCo is that actual owner. (Assuming no document of title.) 

· Carrots & sticks. Art. 9 governs consensual s/i and requires notice of some sort to perfect the s/i. Seller is motivated to promptly perfect this s/i because of the priority (temporal) rules. 

· Right to reclaim. § 2-702. 

· Narrow exception to the rule that a seller cannot reclaim property transferred to the buyer after delivery except where he obtained a S/I. Can undo the sale if seller obtains information that the buyer is about to declare bankruptcy/insolvency. 

· Only 10-day window after delivery to discover insolvency of the buyer, so rarely is a factor. 

· Policy justification: This is fraud. Misrepresentation of solvency. 

· Consensual liens vs. statutory liens 

· Two major types of statutory liens 

· Possessory liens 

· Agricultural liens – Art. 9 makes exception and includes this type of non-consentual liens w/in its scope: Why? (1) Lots of $$, and (2) lienholders often in contest with Art. 9 SCs. § 9-109(a)(2). 

· Statutory possessory liens 

· Governed by non-UCC law. Specifically excluded from the scope of Article 9. See § 9-109(d)(2). But one priority provision, § 9-333, may apply. § 9-333 sets a default rule granting superpriority to holders of statutory possessory liens. 

· This superpriority can give rise to outcomes that contravene some of the underlying principles of Article 9: 

· Property laws: Rule of derivative title. Can only convey as much one possess. Thus the lienholder should take his lien subject to the pre-existing property interest held by the earlier SC. 

· Notice considerations: Auto repairman could easily ascertain whether the property was previously encumbered (ask to inspect the doc of title) and adjust his prices accordingly. On the other hand, where the earlier s/c loses, there is no real way for it to guess at how much the owner of the collateral will encumber the collateral. Makes it very difficult to guess the amount of risk involved. 

· Policy for permitting this strange rule: 

· Give priority to liens that enhance the value of property subject to other liens by secured creditors. Often in SC’s interest that a poss. lienholder do the repairs as it increases the value of the collateral. 

· But where: Cost of Repairs > Enhancement of Value, earlier SC is hurt. 

· Thus, some states have modified this superpriority rule to make a more nuanced approach. Take advantage of the “unless expressly provided otherwise” in § 9-333. 

· Agricultural liens - must be a lien on farm products, § 9-102(a)(34), and otherwise fit the definition of an agricultural lien per § 9-102(a)(5). 

· Distinguishing true (out of Article 9) from sham leases (actually credit sales w/in Article 9) 

· § 1-203. Leases. Very complex definition and analysis. However, there are several touchstones in the analysis: 

· Is the term of the lease cover the estimated economic life of the leased product? Or will there be residual economic value at the end of the lease? 

· Can the lessee end the lease prior to term? Or is he bound to make all the "lease" (installment) payments? 

· If there is an option to purchase at the end of the lease term, is the consideration required nominal or substantial?  

· Because of the uncertainties, § 9-505 permits a lessor to file a f/s w/o prejudice to his claimed status as a lease and exemption from the requirements of Article 9. 

· Consignments 

· Unlike true leases, true consignments have been brought w/in the scope of Article 9. 

· But what is classified as a “consignment” for the purposes of Article 9 is quite specialized, § 9-102(a)(25): 

· Vendor delivers the goods to a merchant for the purpose of sale (i.e. a non-consumer transaction) 

· Merchant: not operating under vendor's name, not an auctioneer, not generally known by creditors to be substantially engaged in selling consigned goods. 

· Value of the goods is $1000 or more. 

· Goods are not consumer goods before delivery. 

· Consignor gets a PMSI in the goods transfered, but must perfect per PMSI rules. § 9-103(d). 

Classifying collateral 

· Three basic categories of collateral 

· Tangibles (esp. goods) 

· Quasi-tangibles (intangibles that have taken on a certain tangible or goods-like quality because of the merger of some right or claim into a document or record, with the paradigm being a negotiable instrument) 

· Pure intangibles (choses in action, ranging from rights to payment or performance to claims to special protection or privilege) 

· Tangible collateral 

· Pledge/perfection by possession possible. 

· Key: Definition of goods. § 9-102(a)(44). Includes all thing movable when the S/I attaches. Also includes fixtures, timber to be cut by contract, farm stuff, and computer programs embedded in goods (but not just a holding medium like a CD). 

· Classes of goods 

· Consumer goods 

· Farm products 

· Inventory 

· Equipment. § 9-102(a)(33). 

· Consumer vs. commercial goods 

· In some cases, the distinction makes a difference:  Necessity of perfecting a PMSI, effectiveness of after-acquired collateral clauses and floating liens (PMSI), (also important in the context of S/I in deposit accounts, investment accounts.) 

· Whether something is a consumer or commerical good is determined at the time the S/I is created. Subsequent use does not affect the categorization as between the parties to the earlier agreement. 

· Goods must be PRIMARILY used for personal, family, or household purposes to qualify as consumer goods. § 9-102(a)(23). Question of fact. 

· Quasi-tangible collateral 

· Pledge/perfection by possession possible. 

· Instruments. § 9-102(a)(47). Negotiable instrument OR any other writing that evidences a right to payment and that is transferrable by delivery in the ordinary course of business, but not itself a S/A or lease. (Close case: Certificate of Deposit - could be an instrument or deposit acct, hinges on transfer.)  

· Ex. Promissory note, bill of lading, documents of title, warehouse receipts. MUST be in writing! 

· Does not include: 

· Investment property 

· Letter of credit 

· Chattel paper. § 9-102(a)(11). A record or collection of records that evidences BOTH (1) a monetary obligation, and (2) S/I or lease in specific goods.  The paradigm example: conditional sales contract (sale on credit, w/ PMSI). 

· Possible under rev. art. 9 to have e-chattel paper, but this would not be quasi-tangible property. 

· Pure intangible collateral 

· Pledge impossible. Perfection by filing or control only. 

· Accounts receiveable - includes for contracts goods not yet sold and services not rendered. 

· Investment property (except certified securities) 

· Deposit accounts 

· Commercial tort claims 

· General intangibles 

· Breach of contract actions, etc. 

· Payment intangibles - ex. settled legal claim reduced to a contractual right of payment. 

· Liquor or other valuable license to operate a business. 

· Stand alone software (licensing). 

Choice of law 

·  General rule. § 9-301 

· Parties may choose any law to govern S/A (typical contractual freedom). In intl transactions, may chose any law to apply to perfection too. 

· But as to perfection and priority, the general rule is the law of the debtor's location controls. 

· More important as a rule of where to file rather than what the law is because art. 9 is pretty uniform in all 50 states. 

· Debtor's location. § 9-307. 

· Individual - place of residence 

· Registered organization - place of registration 

· Unregistered organization - 1 location = that location, >1 location = chief executive office 

· Exceptions to the debtor-location rule. 

· Securities: j/d where certificate located for certified, j/d of the issuer for uncertified, complex rules of art. 8 were securities accounts or entitlements. 

· Misc: j/d where property if perfected by possession, j/d issuing document of title while doc is good, j/d of bank for deposit accts. 

  

Attachment of a security interest 

· Formal requisites for enforceabliltiy § 9-203(b) (will go to this MANY TIMES). Three sections worded in the conjunctive (and...and...and) 

· 1. Value has been given (from creditor to the debtor). See definition at pg 37, 1-204 for what “value” is. 

· 2. Debtor has rights in the collateral or power to transfer rights in the collateral to the secured part. 

· 3. One of the following conditions is met: (4 evidentiary alt. to prove that there was consent) 

· Authenticated S/A. (A) 

· 3 various ways of obtaining valid possession or control (B-D) 

·  Requirements for the S/A 

·  Document authenticated (signed or electronically assented to) by the debtor. (satisfies SoF) 

· Adequate description of the collateral. § 9-108. 

· "Reasonably identifies" the collateral. Ex. specific listings (naturally), description by "type" such as art. 9 collateral classifications (or subsets) 

· Also permits other descriptions of collateral so long as the collateral at issue is "objectively determinable." 

· BUT super-generic descrptions such as "all pure intangibles" likely insufficient! "All assets" and "all debtor's property" are barred. § 9-108(c). 

· Securities: MUST be described in UCC terms. 

· Commercial tort claims: MUST be described with specificity. 

· Consumer goods transactions: Cannot be described only by type.  § 9-108(e)(2). MUST be described with specificity. 

· Requirements of value given and debtor's rights in the collateral. 

· Value. § 1-204. Low bar, like consideration. Includes: (1) binding commitments to extend credit, as security for or in satisfaction of pre-existing debt, etc. 

·  Debtor's rights in the collateral OR "power in the collateral to transfer rights to the SP" 

·  Consignments: legal fiction created in § 9-319 that a consignee in possession of goods has all the rights of a consignor to transfer S/I. 

· Other tricky situations: 

· Where a true lease, lessee does not have sufficient power in collateral, nor does bailee. 

· Where sale upon approval, debtor obtains rights only once it approves of the sale, not upon possession. 

· Attachment of after-acquired collateral 

· Creditor explicitly authorized to take S/I in after-acquired collateral. § 9-204(a). Permits the "floating lien." 

·  Circumstances where a floating lien does not attach to after-acquired collateral 

· Consumer transactions. After-acquired collateral in consumer goods attaches only w/in a 10 day window after value is given. § 9-204(b)(1). 

· After bankruptcy is filed. BRA § 552. 

· Commercial tort claims. § 9-204(b)(2). 

·  Attachment to commingled goods. 

· If the precursor goods are subject to a valid S/I, that S/I continues in the commingled goods.   

· Attachment to proceeds. 

· Very broad definition for what qualifies as "proceeds." § 9-102(e)(64). Includes not just the money from sale, but trade-in equip, insurance payments, and proceeds from commercial tort claims involving the collateral (rights arising out of the collateral). 

· S/I in collateral automatically attaches to any identifiable proceeds traceable to the original collateral. § 9-315(a)(2). No need to even mention in S/A. § 9-203(f). No need to continually report/account for proceeds to SP. § 9-205. 

· S/I attaches to proceeds that appear even after bankruptcy! But defining what is "proceeds" may be done under federal law, not art. 9. 

· In questionable circumstances: Decision to leave after-acquired property as potential proceeds OR include as orignial collateral? 

· Original collateral: Specifically describe in the S/A. Ex. "racing dog and any winnings." Problem - in bankruptcy, S/I would not attach to any winnings arising after the day bankruptcy is declared. 

· Proceeds: Cover only the object giving rise to after-acquired property, and hope it meets the broadened definition of proceeds. Ex. "racing dog." Problem: Although in bankruptcy, proceeds of collateral are subject to S/I, there is a greater chance a court will find that the property (winnings) is not proceeds at all and therefore not subject to the S/I in or out of bankruptcy.   

· Future advances 

·  Art. 9 permits S/A to provide that collateral secures future advances or other value, whether or not the advances or value are given pursuant to commitment (meaning the future advances can optional or binding). § 9-204(c). 

· Under old art. 9, courts required future advance to be of the same nature as the original value. New art. 9 disapproves of this. 

· Good idea to include a future advances clause - but not entirely necessary? What does a future advance clause really do? 

·  Absence does not prevent the creditor from making a future advance on the same collateral. 

· Instead, obviates the need to enter into a second S/A at the time of the future advance, can just be made w/o formalities. 

· But even without a future advances clause, the original F/S works (if the collateral described is the same) so the first lender will still have a priority date dating back to the original agreement. 

· BUT, if neither a future advances clause nor a second S/A and the lender grants a future advance, it will be an unsecured loan! 

·  Continuation of S/I following transaction "out of trust." § 9-315. 

· Lien or S/I continues in collateral following transfer/sale unless the SP authorizes the disposition free of lien or S/I. § 9-315(a)(1). Creates a presumption that the transferee takes subject to the S/I. 

· S/I can be cut off, even where the sale is "out of trust," by a buyer protection provision: 

· New debtors vs. transferees. 

· New debtors are those that assume all the obligations of the previous debtor(?) (Like reorganization in different business form, purchase of business). Transferees receive property subject to a S/I, but are not bound be the S/A itself (?). 

· For new debtors, no need for the new debtor to authenticate a S/A, the original one is operative. § 9-203(e). 

  

Perfection of a security interest 

· Initial automatic perfection - § 9-309  

· PMSI in consumer goods (most important). § 9-309(1) 

· Does the transaction actually qualify for a PMSI? See § 9-103. Is the collateral actually consumer goods? 

· Risk of relying solely on automatic perfection for PMSI in consumer goods:   

· Sale of payment intangibles and promissory notes. 

· S/I in investment property created by a broker or securities intermediary. § 9-309(10). 

· Automatic perfection dependent upon perfection of the original collateral. 

· Proceeds. § 9-315(c). 

· Supporting obligations. 

· Underlying securities entitlements when securities account is the original collateral. 

· Temporary automatic perfection - 20 day perfections for: 

·  Instruments, negotiable documents, and certified stocks temp. perfected for 20 days after new value is given. § 9-312(e). 

· Filing a financing statement - § 9-310. 

· Filing a F/S operates to perfect almost any art. 9 S/I. 

· Does not work for: money, deposit account, letters of credit. 

· Less desireable for: instruments, chattel paper, investment property. 

· Effectiveness 

· Must not be seriously misleading. § 9-506(c) - If a search of the records of the filing office under the debtor's correct name, using the filing office's standard search logic, if any, would disclose a F/S w/ the debtor's name misspelled (or a nickname is used), that name does not make the F/S "seriously misleading."  

· Must be authorized by the debtor. 

· Express authorization. 

· Ipso facto authorization.   

· Length of validity of F/S: 5 years. 

· Possession - § 9-313. 

· Only works for tangible and quasi-tangible property. Most useful for p.n. and such that can be easily stored in a bank vault. 

· Examples: goods, money, instruments, tangible chattel paper. Also certified securities by taking delivery pursuant to § 8-301. 

· Preferred method of perfection for instruments. Beats filing. § 9-330. Plus holders in due course could beat a S/I in instruments perfected only by filing. 

· S/I in money can be perfected ONLY by possession. 

· What constitutes possession. 

· Purpose for art. 9: avoid secret liens by giving 3P construction notice of the possible presence of a S/I. Obviously actual physical transfer to the creditor is sufficient for this purpose. But also means of constructive possession. 

· Possession by escrow - must get the 3P or dual agent to authenticates a record acknowledging that it holds the collateral for SP's benefit. § 9-313(c). Notice alone does not suffice. 

· 3P can be a dual agent, but cannot be too closely associated with the debtor such that the debtor effectively retains possession. 

· Possession of non-negotiable document of title (field warehouse receipt) - Can take possession of the document issued by the field warehouse firm, but the custodian of the FW should not be too closely associated w/ debtor (usually an employee!). Better idea is to file as to the goods too. 

· Possesion of negotiable document of title to goods (warehouse receipt, bill of lading) - possession alone is sufficient to perfect becuase possession of the document of title is equivalent to having control of the goods themselves. 

· Note: Perfection in the document of title trumps perfection by F/S in the goods themselves after they were delivered to the baliee (carrier or warehouse). § 9-312. AND perfection in that document by possesion beats perfection of the document of title by F/S. § 9-331(a). 

· Control 

· Obtaining "control" means the the SC has the ability to dispose of the property without further consent by the debtor. 

· Primary mode of perfection for investment property. Art. 9 refers to methods of obtaining control in art. 8. § 9-106(a) referencing § 8-106. 

· Certified securities 

· Bearer form: by taking delivery. § 8-106(a). 

· Registered form: by (1) taking delivery AND (2) endorsing the security to the SC or in "blank." § 8-106(b). 

· Uncertified securies. By taking delivery or obtaining agreement by any securities intermediary to hold them for SC's benefit.  § 8-106(c). 

· Delivery = securities registered in the name of the SC or in an escrow that acknowledges it holds it for the SC. § 8-301(b). 

· Securities entitlement. Two options. § 8-106(d). 

·  SC becomes the entitlement holder (usually transfers the securities entitlements to its own account w/ the securities intermediary). 

· Securities intermediary agrees it will comply with the SC orders w/o further consent of the debtor. 

·  Securities account. By obtaining control of all the securities entitlements in the securities account. 

· Sole mode of perfecting a S/I in deposit accounts. § 9-312(b)(1).Three methods for obtaining control under § 9-104. 

·  SC is the bank where the account is maintained. 

· Bank has agreed to comply with the SC requests w/o further consent by the debtor. (Tripartite agreement). 

·  SC becomes the "customer" as to the deposit account. 

· Certificates of title. § 9-311. For property subject to certificate of title laws (automobiles), the only mode of perfection is to indicate the S/I on the title document - "lien notation." But inventory of cars held for sale (but not if only for lease!) should perfected under the normal means of perfecting a S/I in goods. § 9-311(d). 

· Continuing perfection - duration. 

· Continuous perfection - so long as perfection is maintained by one mode or another, it is continuous from the initial moment of perfection. § 9-308(c). 

· Control & possession - so long as the SC maintains control or possession. 

· Filing - so long as the F/S does not lapse (usually 5 year max § 9-515(a) ) or is terminated § 9-513(d). 

· To extend, must file a continuation statement. § 9-515(d). May be filed ONLY within 6 months of lapse of previous F/S. 

· Once debt is repaid (and if there is no commitment to make a future advance), debtor may demand SC issue a termination. § 9-513. But if the SC does not comply, the F/S is still effective and the debtor can only seek statutory and actual damages per § 9-625. 

· Temporary - so long as the SC establishes permanent perfection before the temporary perfection lapses - usually 20 days.   

	Type of Collateral
	Filing
	Possession
	Control
	Automatic



	Farm Products
	yes § 9-310
	yes § 9-313(a)
	no
	no

	Consumer Goods
	yes
	yes
	no
	yes: PMSI § 9-309

	Equipment
	yes
	yes
	no
	no

	Inventory
	yes
	yes
	no
	no

	Document
	yes
	yes
	no
	Temporary Perfection for 20 Days

§ 9-312(e) or (f) 

	Certified Security
	yes
	yes § 9-313(a)

if possession by delivery under § 8-301
	yes § 9-314(a)

if control by delivery under § 8-106
	Temporary Perfection for 20 Days

§ 9-312(e) or (g)

	Investment Property
	yes
	no unless

Certified Security
	yes
	yes § 9-309(10)

	Cash
	NO
	yes (only mode of perfection § 9-312(b)(3))
	no
	no 



	Deposit Account
	no
	no § 9-312(b)(1)
	yes § 9-314
	no

	Commercial Tort Claim
	yes § 9-310(a)
	no
	no
	no

	Instrument
	yes § 9-312(a)
	yes § 9-313(a)
	no
	Temporary Perfection for 20 Days

§ 9-312(e) or (g)

yes:  If true sale of p.n. under § 9-309(4)

	Chattel Paper
	yes § 9-312(a)
	yes § 9-313(a) only Tangible Chattel Paper 
	yes § 9-314(a) only

Electronic Chat. Pap.
	no

	Accounts
	yes
	no
	no
	no unless assignment of small portion (§ 9-309) or sale of lottery winnings (§ 9-309(14))

	Agricultural Lien
	yes (only

§ 9-310 Filing)
	no
	no
	no

	General Intangibles
	yes
	no
	no
	no

	Payment Intangibles
	yes
	no
	no
	yes: If true sale. § 9-309(3). 


Priority rules 

· Golden rule - Secured parties prevail except. . . § 9-201. 

· Conflicts between secured parties and judicial lienors. § 9-317. 

· A S/I perfected before a lien creditor obtains a lien against the debtor wins. § 9-317(a)(2)(A). 

· But more so, a SP who has filed a F/S and has satisfied one of the elements of  § 9-203(b) wins, even if value has not yet been given! § 9-317(a)(2)(B). 

· But (2)(B) only works if the SC advances funds w/in 45 days after the other party becomes a lien creditor unless: made w/o knowledge or made pursuant to a commitment made b/f knowledge. § 9-323(b). (NOT ON EXAM?). 

· Eliminates anomaly that SC could have priority over another secured party, but be subordinate to a lien creditor under the old first to perfect or levy rule. (But is that a bad thing? Lien creditor does not have the opportunity to chose his time!) 

·  A SC with a PMSI is granted a 20 days following delivery of the collateral to file a F/S and beat a lien creditor attaching w/in that time. § 9-317(e). 

· Conflicts between secured parties (general rules). § 9-322. 

· First-to-file-OR-perfect rule determines priority in most SC vs. SC disputes (where both have perfected S/I). § 9-322(a)(1). 

· Perfected S/I or ag. lien has priority over an unperfected one. § 9-322(a)(2). 

· As between two unperfected S/I or ag. liens, the one that attached first has priority. § 9-322(a)(3). 

· Purchase money security interests (PMSI). § 9-324. 5 cases covered: 

· Holder of a PMSI in anything other than livestock or inventory has superpriority over other non-PMSI creditors IF it is perfected upon delivery to the buyer or w/in 20 days thereafter. 

· Special rules to obtain superpriority for a PMSI in inventory - 4 conditions MUST be met for superpriority: 

· PMSI must be perfected before delivery to the buyer/debtor. 

· PMSI secured party sends an authenticated notification to the holder of the conflicting prior interest. 

· The holder of the conflicting interest receives the notification w/in 5 years before the debtor takes possession of the inventory. 

· The notification states that the sender has or expects to get a PMSI in the inventory of the debtor and specifies what inventory. 

· Between two PMSI in the same collateral. § 9-324(g).  

· PMSI that secures and unpaid portion of the price (seller's PMSI) has priority over a loan made to enable the debtor to purchase the collateral (a bank's PMSI). 

· As between two lenders (banks) with PMSIs, § 9-322(a) governs. 

·  S/I in deposit accounts. § 9-327. 

· S/I in deposit accounts perfected by control has priority over any other S/I in the deposit account not perfected by control. 

· Perfection of a S/I in a deposit account by means other than control is only possible as to proceeds in the account. 

· Conflicting S/I perfected by control: 

· Two SCs with tripartite control agreements - rank according to time control is obtained (rare). § 9-327(2).   

· Generally inside lender's S/I in the deposit account beats any other S/I in the account perfected by control or otherwise. § 9-327(3).   

· Exception: Where the outside lender becomes the customer on the account per § 9-104(a)(3). But that requires the inside lender's permission: not likely. § 9-327(4).   

· Right to set-off. § 9-340. 

· Generally, the right to set-off by an inside lender subordinates all other S/I and liens on the deposit account. § 9-340(a). 

· But not if a SP obtains control by becoming the bank's customer as to the deposit accounts per § 9-104(a)(3). § 9-340(c). 

· S/I in investment properties. § 9-328. 

· Perfection by control (any) trumps delivery/possession (certified securities in registered form) which trumps perfection by F/S (any). 

· Control by a securities intermediary trumps control by any other means. § 9-328(3). 

· Buyers of secured collateral vs. SC 

·  Disputes of this nature arise only where the sale was "out of trust" - or in violation of the S/A. Otherwise, the SC has authorized the transfer/sale free of the S/I and there is no problem. 

· General rule is that the S/I continues in the collateral following a sale out of trust. § 9-315. The buyer takes free of the security interest (or has priority) only if he has the benefit of a buyer protection rule: 

· Buyer in ordinary course of buisness (BIOC) - § 9-320(a). Must meet two qualifications per § 1-201(b)(9).  : 

· In good faith and with no knowledge that violating the right of the SC (knowledge of a S/I not enough, must actually know the sale VIOLATES the S/A) 

· Purchase from a retailer, not a pawnbroker, engaged in the business of selling such goods. 

· BIOC takes free of a S/I created by the buyer's seller in the goods. Not clear what happens when created by an earlier seller. 

· Farm products are excluded from BIOC - but Congress has stepped in to offer some protection through the Food Security Act. 

·  Buyer before perfection - § 9-317(b). Buyer who gives value for tangible chattel paper, documents, goods, instruments, or a security certificate, takes free of a S/I if: 

· Takes delivery before the S/I is perfected, AND 

· Does not know of the S/I.   

· Consumer seller to consumer buyer - § 9-320(b). Consumer buyer takes free of a security interest perfected solely by automatic perfection, but not if: 

· The consumer buyer knew of the existence of the S/I, OR 

· The S/I was perfected by filing at F/S. 

· SC vs. possessory statutory liens 

· Default priority rule under art. gives priority to the possessory stat. lienholder if: 

· secures payment of a debt incurred for services or materials furnished with respect to the goods by a person in the ordinary course of that person's business, 

· is created by statute or rule of law in favor of the person; and 

· depends for its effectiveness on the person's possession or the goods. 

· SC vs. the trustee in bankruptcy - generally, if a judicial lienor could beat the SC at the time the bankruptcy is filed, then the trustee can avoid the S/I. 

· True (and Sham) Consignments 

· Leases 

· Subordination agreements. 

Disposition of property 

· SP can repossess the collateral w/o judicial process so long as there is no breach of the peace. § 9-609. 

· Upon default, SP can dispose of collateral in any commercially reasonable manner. § 9-610. 

  

Key Bankruptcy Code provision 

·  BRA § 552 - RED FLAG in code book! 

