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Separation of Powers—Prof. Peterson, Spring 2001

Dept. of Treasury—subpoena from Congressional Committee( 3 secret service agents on the 

President’s detail and ask them about Monica.


This would be a disaster.  President would push secret service away if they could be called to testify against him.  President would be more vulnerable.


What does Attorney General do?  Office of Legal Counsel (separation of powers issues)?  

--Best move, talk to White House Legal Counsel or nobody, not President or Chief of Staff.

--Ask OLC for an opinion—do you tell them the result that you want?

--Legal issues intertwined with political issues.

What kind of protection should the secret service have?  What if the secret service sees the President shoot someone and they are the only witnesses?

· Public perceptions affect the decisions made by the President or Attny General.

· Who the institutional players are makes a difference. (motives, serve different people, serve different purposes)

· Where in the executive branch is the battle taking place?

METHODOLOGY: How do you resolve separation of powers issues under the constitution?

Formalism







1)  Textualism
(determinacy of lang.)




2)  Static Originalism
(meaning not intent; rules)


3)  Mistrust of the System





4) Separation of Branches








5) Flexibility of the Constitution

· Know what the constitution says by the language

· Rules:  whatever the rule was back then, is the rule today.  Doesn’t matter that society, politics and the gov’t has changed.

· Mistrust:  If flexible about the constitution, it will lead to unbalance of power.  The system will change if we are not rigid.

· Strict separation of branches.

· Political system is flexible, so that can compensate for rigidity of the rules (i.e. get rid of legislative veto did not cripple Congress)

Functionalism

1) Text is indeterminate

2) Dynamic Originalism

3) Trust in Political Process

4)  Checks and Balances

5)  Flexibility of Political System

· Language is indeterminate

· Constitution establishes basic principles, not rules.  These principles, over time, result in different rules.  Not changing the constitution when adopt different rules.

· Chadha legislative veto( demise of non-delegation doctrine resulted in transfer of power from Congress to Executive branch.  Legislative veto re-establishes the proper balance of power

· Trust in political process—parties will play fair, won’t abuse power

· Basic principle is to allow the branches to check each other (i.e. allow legislative veto to check the new power of the President—violates separation, but allows checks and balances)

· Flexible Constitution-must change as the times change.  Reflect changes in society and government.

HANDOUT 

· What is the inherent power of a branch of gov’t?  Look at the Constitution.  Express and implied powers in the Constitution.  Implied powers inferred from express powers b/c need those powers to carry out their express powers/functions.

· Congress can add to the powers of a branch by statute. (statutes create the modern administrative state).  Whether granting of further power is Constitutionally permissible or does it go too far and give too much power to one branch.

· What are the limits on Congress’ ability to extend the power of the executive branch?

· Non-delegation doctrine

· Line-item veto statute struck down by court

· When Congress attempts to give itself more power

· Legislative veto (Chadha), Buckley v. Valeo—appointments clause case.

Bowsher v. Synar- G-R-H Act case

· The extent to which Congress can restrain/restrict power granted in the Constitution.

· S.Ct. more formalist regarding cases in which Congress expands powers of a branch, more liberal in case where Congress restricts powers of a branch.  Worried about concentrated authority b/c that leads to abuse.  Limiting power may agrandize another branch if limit power too much, but it does so indirectly, so it is usually less problematic.

· Morrison v. Olson—formalist approach here.  Independent Counsel case.

Marbury v. Madison, 1803

· Last month of Adams administration

· Marshall is Chief Justice

· Midnight Judges Act—bring in new judges and give them lots of new power

· Federal question jurisdiction 

· Adams gets to appoint 42 magistrates; Senate confirms them

· The commissions signed by Sec’y of State (John Marshall) and delivered by him and his brother.  4 don’t get delivered

· Jefferson orders that the 4 commissions not be delivered.

· Marbury sues in S. Ct. seeking an original writ of mandamus

· Madison refused to appear and says Court has no power over them

· Jefferson did not like the federalist judges

· Threat to independence of Federal judiciary

· Three issues

· Did Marbury have a right to the commission?

· Yes, it is a valid commission on signing, delivery is ministerial

· Does Marbury have a remedy?

· Does the remedy lie in original mandamus in the S.Ct.? 

· Threat to independence of Federal judiciary

· Three issues

· Did Marbury have a right to the commission?

· Yes, it is a valid commission on signing, delivery is ministerial

· Does Marbury have a remedy?

· Does the remedy lie in original mandamus in the S.Ct.? 

· Court does have authority to tell the secretary of state to deliver the commission.

· Madison’s attorney: Court cannot tell President what to do.  No power to enforce.  

· Marbury: already appointed, not interfering with appointing power of the Pres.  

Discretionary vs. ministerial.

· Raw power argument—executive controls the military, court lacks power to enforce it’s decision.  Congress can impeach President for ignoring rulings of the Court—backs up the Court’s power.

· Checks and balances argument—if Court does not have the power, it throws off the balance of powers.  Court would not be able to check the executive branch.

· Madison would argue against checks, and for separation.  Court is anti-majoritarian body.

· Congress not always best protector of their powers.  May not want to be involved in decision to declare war.  If goes bad, they will be accountable.  If let President act unilaterally and things go wrong, Congress-people have deniability.  Sacrifice power in order to avoid political responsibility.  Congress not a unitary body—hard to get consensus.

· President may not have the votes to veto legislation diminishing Pres’ power or increasing Congress’ own power.  Congress can attach riders to politically popular bill.

· Executive privilege( is this an area where we need the courts to intervene.  Political process may take care of this.

· Very difficult to expect the branches to protect themselves at all times.  Some issues are good for the Courts, some are better left to the political process (Court’s ill equip or political process just better).

ROLE OF THE GOV’T LAWYER in SEPARATION OF POWERS

· Is this the same role as that of a private attorney?  

· Does the Attorney General have a duty to the people that supersedes his duty to the President?

· What does it mean to work for the President?

· President can take the legal opinion of the Attny General or ignore it.

· Institutional credibility

· What happens when President ignores your opinion?  

· Do you resign? Can you do more good by staying, moral dilemma.

Limits on contact between White House and Dept. of Justice.

OLC-views its institutional credibility very seriously.  Not as political an agency.

Solicitor General-brings cases to the Supreme Court.  Viewed as legitimate and credible.
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In re Neagle

· Deputy Marshall assigned to protect Justice Field

· Killed Terry after Terry assaulted Justice Field on a train

· Neagle was arrested under California law for murder

· Neagle files for a writ of habeas corpus

· Does president have the authority to appoint Neagle to act the way he did?

· What about the California law?

· Inherent authority:  “Take care” clause 

· Had power to protect the Justices.  If judges are not protected, then they can’t do their Constitutional duty.

· Judicial branch is the weakest for self-protection and the Marshalls belong to the executive.

· Is the “take care” clause a power giving clause or a power restricting clause?

· Commander in chief of the military(right to protect “the country”

· How far does Neagle reach?  What if President wants to close all of Federal Triangle?

· What if President wants to take over a private building in Federal Triangle?

· 5th Amendment says must compensate owner, BUT Congress has the power to spend money.  Spending clause is more specific/express than Pres’ power. 
In re Debs
· Executive power was given an injunction to stop Pullman strike that was stopping the delivery of mail.

· Gov’t has power to deliver mail, so gov’t can protect that right

U.S. v. Midwest Oil, 1915

· Federal statute opening public lands for private purchase by citizens, 1897

· US would repurchase oil that had been on its own lands at a high price

· Suspends filing of claims 

· US files a bill in equity to recover the oil that Midwest Oil had.

· Did President have the right to withdraw the statute that opened the land to the public?

· Yes.  President has the right to control lands.

· Statute is not a bar.  Congress has acquiesced for the past 80 years to this Presidential action. 

· President also has power as Commander in chief b/c need the oil for military reasons.

· No private interest was injured.

· Can Congress really waive its rights?  Congress did nothing.

· Limited power if express power over same thing is given to another branch

· Bill of Rights is also a limitation of power

· 1909 temporary oil withdrawal

· how can long established history change what the statute says?

· Can the President really get this power by “adverse possession”? 

· Can you change a statute by Congress doing nothing?

(Left early)

Youngstown Sheet and Tube , 1952

· Justice Jackson’s concurring opinion:  

· Beginning of the passage on p. 68 is often quoted in separation of powers cases

· Sounds functionalist:  flexibility, not focused just on the text; checks and balances more than separation (‘interdependence’, ‘reciprocity’)

· Three categories in which the president acts

1. Actions that comply with Congressional legislation 

· “the merging of powers”(Congress has legislative authority and by passing statutes, they can increase the power of the executive.(TP)


2.  Actions in the absence of Congressional legislation

3. Actions contrary to Congressional legislation

· Jackson says this situation falls into the 3rd.  

· Gov’t concedes that President did not act according to a statute

· Not in the second category b/c there is legislation dealing with seizure of private property

· President acted contrary to Congress’ process for seizure.  

· Congress acted to give expanded statutory authority in 3 areas.  Saying that Congress intended to restrict the President in all other areas by expanding authority in the 3 specific areas.

· By placing this situation in the 3rd category, limits the precedential authority of this case.

· Can Congress limit the inherent Constitutional power of the president by doing nothing?

· i.e.  Refusing to pass legislation that would enhance Pres’ power.  But can’t always tell why a statute is not passed.  Does not necessarily mean that congress does not want the president to have that power.  May be other reasons why the statute is not passed.  

· Seems wrong to say that congress can restrict it by proposing a statute to expand and give president the authority and then refusing to pass it. 

· Deciding not to enhance power, does not mean that Congress is restricting power more than it was prior to that decision. (Does not take it from category 2 to category 3—failure to put it in category 1 should leave it in category 2)

· Jackson’s analysis focuses on whether there is any presidential authority to seize the steel mills in this case.

· How to interpret the structural constitution

DELEGATION

· Congress expanding the category of a branch is fairly unrestricted presently

· How far can you expand the ability of the executive branch to act in a manner that seems legislative?  The Administrative State

· Can Congress give its power to the executive?

· Is it permissible for the executive to exercise the power that Congress wants to give them?

· Can you distinguish between Congressional and executive power in this area?

President may adopt any regulations he sees fit to preserve and enhance the public interest, convenience and necessity

· No standard to guide the executive—this is not unusual

· No subject matter limitation

President shall have authority to declare war (gives criteria)

· Express power given to Congress to declare war; can’t give that power to the President

· Allowable if it regards a specific conflict

President is authorized to spend any money he sees fit in the public interest…(or military in state of readiness)

· Same as above.  This power is expressly given to the Congress.

· Appropriations for military only for 2 years.

· Control over the money should lay in the branch most accountable to the people/most representative of the people.

Give President the power to raise taxes

Improved worker safety standards(delegate to ALF-CIO.

· Schecter poultry(problem delegating power to private entities.  Not responsible to the people.  Can’t be held accountable.

· OSHA at least accountable through the President.

· Congress still has power over appropriations that it uses to check the executive power to pass regulations.

· Congress delegates for efficiency reasons.

· Could Congress have formed its own bureaucracy?   Internal policy disagreements.

· Efficiency vs. separation

· Anti-Delegation Doctrine

· Delegation focuses on Congress’ power BUT also look at what power the Executive can exercise.

· Significant restrictions on the authority that Congress gives to the Executive.

· Congress cannot delegate power to groups outside of the gov’t to make binding laws, to the executive to make war without consent of Congress, etc. 

· Why can Congress not give those powers but can delegate legislative authority?

· Modern administrative state could not operate without these delegations to the executive branch.

· What is legislative authority versus executive authority?

Misretta v. United States, 1989

· US sentencing commission and redoing the sentencing structure

· Congress used to have the power to fix a sentence by statute but judge had much discretion in sentencing an individual criminal.  Executive branch had control over parole.  Actual length of time in prison depended on all 3 branches.  Rehabilitation model.  Constitution does not clearly give sentencing power to one branch

· Rejected rehabilitation in favor of punishment, education, etc.  Wanted determinate sentences.

· Independent commission in the judicial branch.  President appoints within the appointments clause (advice and consent of Senate).  No more than 4 from a political party and removable by the president.  Serve for limited terms. Part from judicial branch, part outside of the branch

· Advise the President, policy statements, information to Congress, monitor probation officers, monitor every sentence and sentencing requirements.  

· Whether the delegation of this kind of authority is permissible to a body like the sentencing commission?

· Majority:  This is permissible.  Congress gave an “intelligible principle”
· Scalia dissent: calls the commission a j.v. Congress.  Their decisions are lawmaking. The commission is divorced from any responsibility for execution of the law or adjudication of private rights.  Formalistic.  Problem is not that there are not standards, rather to whom the power was delegated.  Delegated to independent agency not accountable to anyone.
CHECKS ON THE JUDICIAL BRANCH 

· Case and Controversy Requirement
· Case specific, incremental rulemaking, courts governed by precedent
· Court was appointed, Congress is elected(wanted power to be vested in the branch that was accountable to the people.
· Check on the independence of the judiciary
· Cases come to the Sup. Ct.(bound by the factual record from lower courts
· Intra-branch checks
· Jury
· Procedural mechanisms that limit the power of the judiciary
Primary discretion(ability to make decisions free from rules

Secondary discretion(ability to make decisions that will not be reviewed by others

· This is not really aggrandizement of judiciary power b/c three judges have this power and they are not acting in their judicial capacity.

Is the power to make sentencing guidelines procedural or substantive?
What are the separation of powers issues?

· Is the statutory restriction preventing the branch from carrying out its constitutional function?

· If court gets involved in political actions, it will decrease its legitimacy in adjudicating cases and controversies.  Gives more power but makes court weaker in fulfilling its primary function.

VETO POWER

· Art. I  §7 cl.2

· If not returned within 10 days, it becomes law unless Congress by its adjournment prevents its return (pocket veto)

· Very difficult to override a veto

· Example:  Clinton/GOP showdown about gov’t shutdown

· Signing statements—signs a bill and states objections to the parts of the bill that the President dislikes.(ensure that President does not be held to have “acquiesced”. 

· Political subtext

Barnes v. Kline, 1987

· Pocket veto

· Aid to El Salvador

· Congress adjourned without setting a date for return (intersession—not between Congresses)

· Houses had provided for a way for the President to return the bill in 10 days

· Is the pocket veto here effective?

· Court says the pocket veto was not effective.  Congress did not prevent the President from returning the bill to the house of origin

· Functionalist interpretation.  Principle must be interpreted in light of changed circumstances.

· Pocket Veto Case no longer applies b/c times are so different now.  Circumstances have change sufficiently to warrant a different result.

· Purpose is not to give President an absolute veto.  Framers preferred that Pres. not have a pocket veto.  Gave Pres. the pocket veto for practical reasons, prevent Congress from abusing its power (passing legislation and then leave).   Now the limitation on ability of Congress to accept vetos while they are adjourned no longer exists.

· What about an inter-Congress pocket veto?

· Different analysis b/c different people are now in Congress.  

· What would you advise the President to do if there is an inter-session?  Should he pocket veto?  Would the S.Ct. uphold the decision in Barnes?

LEGISLATIVE VETOS

· Legislative vetos invented as a check on the delegation that Congress gives to Executive

INS v. Chadha, 1983

· One house legislative veto

· Congress can vote to deport someone whose deportation the Attorney General suspended 

· Justice Department argues that the statute is unconstitutional(defending executive branch prerogative. (the veto limits executive discretion)

· If it interferes with the President’s constitutional prerogatives. 

· MAJORITY:  Legislative veto is unconstitutional b/c is violates the bicameralism and presentment clauses of the constitution.
· One house veto
· Looks at what Congress would have to do if they did not have the legislative veto(would have to pass a bill.
· Legislation—altering the legal rights, duties and relations of persons outside the legislative branch
· Is this a proper definition?  Attny General’s actions affect the legal rights of people outside the executive branch.
· Regulating inside the branch vs. regulating people outside the branch
· substance vs. procedure
· If the branch acts to affect those outside the branch, it is bound by the manner proscribed by the constitution.

· Judicial branch bound by case or controversy (Mistretta)
· Executive branch bound by take care clause
· Congress bound by bicameralism and presentment
· Formalist approach, textualist (p.165, 168)(separate powers, convenience does not justify changing the gov’t structure, citing the text of the constitution, verbatim, three powers are functionally identifiable.
CONCURRING OPINION

· Congress is performing judicial functions b/c Congress is making a fact-specific determination about the status of an individual
· Against Bill of Attainder Clause
· Why is this a problem here, but not when the executive branch does it?
· Someone reviewing the executive branch decision is judicial action (is this correct?  Not really.)
DISSENT, Justice White

· Functionalist
· Necessary check upon the increase in executive’s power
· Impact on the executive branch or aggrandizement of legislative branch?
Report and wait provisions(Congress has right to overturn the executive action through regular legislation, not through the legislative veto.

Contra Case(Bush signed agreement stating that if certain Congressmen did not think that Bush should continue sending weapons to the Contras that he would not authorized the sales himself.  

Does this violate Chadha?  No statutory authority, merely a political agreement.  Not legally binding on President’s authority.  BUT politically, the President is probably bound.  

Departmental regulation

Is there a separation of powers policy, that is separate from the law?

What if congress passes statute that say b/c of potentially devastating consequences of a nuclear first strike by the US, the President may not launch missiles first unless gets authorization from various high level Congress people?  Three members from each house.


Is that the same as declaration of war?

· Chadha(any time that Congress wants to act substantively, it must go through bicameralism and presentment (except for the 4 exceptions).  

· Here, Congress is acting substantively and not going through bicameralism and presentment.
· But, intention was for legislature and executive to share the war power.  Could not comprehend the immediacy of nuclear war.  This provision would ensure that both branches were involved in making this decision.
Clinton vs. New York, 1998

· Line Item Veto Act

· Congress joining non-germane issues in a bill, thereby crippling President’s power to veto

· 6 Congressmen sue, but S. Ct. says they have no standing

· MAJORITY:  Strikes down the line item veto.  

· The president has changed/amended 2 Acts of Congress by repealing a portion of each.  Repeals must conform with Art. I.  Also, veto is subject to being overridden by 2/3 vote in each House.  

· Don’t have the concurrence of all three parties (House of Rep., Senate, President).

· Statutory cancellation occurs after the bill becomes law, whereas veto power occurs prior to the bill becoming law. 

·  Presentment Clause problems.

· Structure that underlies the Bicameralism and Presentment Clause.  Theory underlying it.  Before become law—agreement among the three parties.


· Don’t know if the Congress would have passed the law that is in effect after the line item veto

· Long history of no line item veto.  Accept or reject the bill as a whole.

· DISSENT:  Scalia and Breyer

· Permissible for President to have line item veto in this case

· Delegating to the President discretion to spend or not spend. 

· President has discretionary spending—not aggrandizing President’s power

· Both Justices have a background in Admin Law

· Line item veto act does not say that if 6 months from now if you don’t want to spend this money that you have the discretion to not spend that money.  This bill says that the President has 5 days.  

· President can veto if he just disagrees with Congress, not a situation of changed circumstances 

· Let President have discretion b/c there may be changed circumstances, line item veto does not fall into that situation

· Did the President lose a really big weapon here?  Clinton rarely used this and when he did, it was for minor issues.

APPROPRIATIONS POWER
· What happens when the yearly appropriations expire

· Employees don’t get paid, pay expenses out of pocket

· Central functions continue, but everything else has to shut down

· Anti-deficiency Act—unlawful to incur obligations if no appropriations have been passed

· Prevents Congress from being strong-armed into spending money

· Appropriations power gives Congress much power

· Executive would obligate the money and Congress would feel obliged to pay the contract or employees (pre-Anti-Deficiency Act)

· How else would executive end-run appropriations clause?  Litigation Settlement

· If not in the Treasury, then does not fall within the Appropriations clause

· Miscellaneous Receipts Act((Congress passed statute)  All income goes into the Treasury and then appropriations clause applies

· Settlement agreement w/ dept of interior(clean up project instead of cash

· Cannot be a project for which the agency is responsible and that Congress has appropriated funds.  Must be some supplemental project.

· Judgments against the gov’t—used to have to go to Congress and get them to appropriate the money.  Later, Congress set up a Judgment Fund.  Judgments against the gov’t can be paid unless there was a specified alternative source of funding.

· When agency money runs out, sue the gov’t and recover under the judgment fund.  K’er gets paid to NOT complete the contract, but cannot get paid to complete the k.  Who watches the Judgment Fund?

· What happens when executive wants to abuse the Judgment Fund?  Pay money to a group of Latin American Japanese who were exported during WWII who don’t have a meritorious claim.  

· This is a judgment fund, not a discretionary fund.  Congress set this up to pay successful litigants, not so the executive could spend money at will.

Brown v. Califano, D.C. Cir 1980

· Prevent busing of students to a school other than the school closest to the student’s home

· HEW may use no funds to force school districts to bus anyone to school not closest to the student’s home

· 5th Amendment, Due Process; Equal protection

· there are alternative ways to accomplish the goals of the 5th amendment.  Alternative mechanisms

· if there were no other ways to accomplish the goal, Congress would not have been able to use its Appropriations power this way.  Congress would have been restricted in using its Appropriations power

· Court suggests that if Congress spends on schools that discriminate, the executive may be able to impound funds. (Could the President impound these funds?  Perhaps, if the spending of money would violate the Constitution.)

· Cannot use Spending power to act in a way that would be Unconstitutional.

IMPOUNDMENT OF FUNDS

· Policy—don’t spend money b/c don’t agree with the program

· Programmatic—deferral of expenditures designed to increase efficiency and to not spend money needlessly. 

· President does not have plenary and absolute impoundment authority

Lincoln v. Vigil, 1993

· Indian Health Service(Indian Children’s Program

· Resources were later reallocated

· The money from this came from lump-sum appropriations

· Congress knew about the program, however

· ( say the gov’t has to keep spending the money.  They meet the requirements for aid, so they should get paid.  Violation of Snyder Act, Improvement Act and APA

· lump sum spending is “committed to agency discretion by law”  (APA)

· no judicial review

· legislative history(Congress assumed that this is what the money was going for.  Legislative intent was to fund this program

· Court rejects this argument.

· If let legislative history govern, then there is a Chadha problem b/c action by one committee is limiting the meaning of the statute (the statute allows for discretionary spending; one committee should not be allowed to limit that).

· There are political ramifications, however, for spending in a way that is contrary to Congress’ intent (won’t give you money the next year).

City of New Haven v. United States, D.C. Cir 1987

· Impoundment Control Act of 1982

· President must justify the deferral and specify the amount deffered

· 4 separate policy deferrals.  1986 housing 

· legislative veto provision was unconstitutional under Chadha, so whole ICA had to be struck down

· Lower court held that L/V provision was not severable from the bill and struck down the statute.

· Congress would not have wanted the bill without the legislative veto

· BUT if that was true, would Congress have passed the Line Item Veto Act?

· This is much broader than the LIV, and fewer restrictions.  Different Congresses

IMPEACHMENT

Art. I, §2, cl. 5  

House has sole power of impeachment

Art. I, §3, Cl. 6&7  

Senate has sole power to try cases of Impeachment

Art. II §4
civil officers (Congressmen not civil officers);  high crimes 

and misdemeanors 

Art. III



Judges shall hold office during times of Good Behavior—does that 

change the removal standard for the federal judiciary?  Still same mechanism to remove but this provides Gloss on the standard.

Some argue that impeachment is not the sole mechanism for removing judges—judicial councils.

Art II, §2


President cannot pardon people for Impeachment

Art III, §2, cl. 3

Trial of crimes, except Impeachment, shall be by jury(suggests 





Quasi-criminal nature of impeachment 

High crimes and misdemeanors—crime against the system of government/against the state

U.S. v. Nixon, 1993

· Federal Judge

· Impeached by house and convicted by Senate for false testimony regarding a charge of bribery

· Sought judicial review of Senate’s “trial”

·  In jail and still a judge

· Senate had a committee that received evidence and took testimony—not entire Senate heard the testimony live—they got a record of the evidence and testimony

· Full Senate voted to convict

· Seeks judicial review of Senate procedures

· Claims he was not “tried”

· Court says that the issue is not justiciable

· Try and Sole

· Lack of judicially manageable standard—“try” is too vague(does that mean that there is no standard?

· Textually committed to another branch—“sole” power( do they really mean sole?

· Is “try” really non-justiciable?  Try leaves a big range of discretion for Senate.

· Practical reasons for not wanting to decide this case.  Fear lack of finality in impeachment cases.  What happens if President is appealing his conviction by the Senate?  Who runs the country?

· Not a political question.

Justiciability of Impeachment

1.  Classical—Text  (Baker v. Carr)

· Sole power to try(does that give Congress the power to determine what “try” means?



Some say yes.  Peterson and concurrence say no.

2.  Functional standards (judicially manageable standards)

· Suggestion:  use collateral estoppel to say that all findings of fact in a criminal trial are admitted in impeachment trial.  Vote based on the record.  Presume facts as found by the jury are correct.

· This would probably not be permitted based on definition of “try”.  Court would step in and enforce the limits of discretion.  

· Not really a political question, Senate just has lots of discretion.  If they act beyond that discretion, the Court should be able to step in.

3. Prudential—discretion  (lack of respect, finality, etc)

· Not a real problem here, b/c the judge is in jail.  Problem is when impeach the President.  

· Congress doesn’t usually abuse this power.  Better not to step in.

IMMUNITY OF GOVERNMENT OFFICERS FROM SUIT
Legislative Immunity


Speech and Debate Clause,  Art I § 6 cl. 1



Immunity from arrest for civil cases, for any speech in either House they shall not be questioned in any other place.  Does not preclude review of all action.

Gravel v. United States, 1972

· Republication of the Pentagon Papers by Beacon Press

· Released by a Senator

· Subpoenaed Dr. Rodberg, one of Gravel’s aides

1. Does the aide have immunity for performing services that the Senator would have immunity for if the Senator had acted?

· If senator has immunity, then aide gets immunity.  Aide acting as the agent of the Senator.  Carrying out the functions of the Senator.  

2. Is the Press Publication protected by the Speech and debate Clause?

· Publication is not a legislative function.  Not covered by the immunity.

· Dissent:  Informing the public is a legislative function and should be covered by the immunity.

3. Grand jury subpoena regarding the source of the info? 

· No immunity from disclosing the source

· Not part of the legislative function.

· Dissent:  in order for Congress people to do their job, they have to gather information.  Must be considered part of the legislative function.

· How far do you stretch the Speech and Debate Clause?  

· Debate btw. congress and exec. about confidentiality of sources

Davis v. Passman, 1979

· Extends Bivens case(implied right of action under the Constitution

· Whether Passman ought to have had any immunity from suit?

· Congressman from Louisiana.  Hired her and then fired her b/c she was a woman

· Davis sued under 5th Amendment, wanted backpay

· There is a cause of action here.

· Congress has expressly excluded themselves from Title VII.—does not preclude suit

· Dissent:  Congress has always treated its staff differently than other employees.  Separation of powers(Congress should have control over its own staff

Preventing Congress from fulfilling its assigned constitutional functions

Nixon v. Fitzgerald, 1982

· Executive immunity

· Airforce analyst fired

· “reorganization” 

· a year earlier, he testified that a current project has a $2 billion cost overrun.

· Butterfield Memo(lacks loyalty

· Nixon later assumes responsibility for the firing and then retracts

· Court says Nixon is immune: outer perimeter of his duties

· Judges are immune, action taken within role of president, no textual immunity in constitution—common law immunity

· Cabinet officers has immunity, but only qualified immunity

· President is special

· Dissent:  Constitution does not give immunity to the President.  Expressly gives it to Congress, and says nothing of President, so impliedly no intent for President to have immunity.

· BUT assumed immunity b/c in colonial times, could not sue the King.

President orders dumping of toxic waste.  5 years later people find out b/c they are sick and dying.  Knew that dumping was against the law.  Can the President be sued?


If immunity is constitutionally based, Congress cannot overcome it with a statute. 

Protect his decision making process while he is in office.

Criminal vs. civil

Impeach President prior to prosecuting for criminal action.

Temporary criminal immunity while Pres is in office.

Executive Branch Immunity

Harlow and Butterfield v. Fitzgerald, 1982

· Same facts as previous case

· Suing Senior advisors and aides

· No absolute immunity, but may get qualified immunity

· Butterfield writes memo saying that Fitz lacked loyalty

· Uses a Functional approach(not the job, but the function the person is performing

· Dissent:  Gravel—aides have absolute immunity, why can’t executive aides have immunity?

· TEST for Absolute immunity for aides

· Must show that the responsibilities of his office embraced a function so sensitive as to require a total shield from liability

· He was discharging the protected function when performing the act for which liability is asserted

· Executive officials have more power than legislative aides.  Don’t want these people to not be accountable for their actions.

· Executive officials have qualified immunity regarding their official actions(affirmative defense; objective test and subjective test.  

· Objective (presumptive knowledge), Subjective (permissible intention).  

· “knew or reasonably should have known that he action he took within his sphere of official responsibility would violate the constitutional rights of the plaintiff or if he took the action with malicious intention”

· this standard will lead to discovery (Brennan, Marshall, Blackmun)

· want to get the case dismissed at summary judgment and not have to go through all this

· Are you going to allow discovery?  How much?  Are you going to try factual issues?

· Regular process for determining legality of issues
Mitchell v. Forsyth, 1985

· Warrantless wiretap authorized by Attorney General

· No absolute immunity for national security functions

· No historical basis

· Not an open target for lawsuits

· No other checks on the Attorney General

· Still have qualified immunity

· Not the function, but the reason behind the action—that is not the analysis for immunity—do a functional test (i.e. prosecutorial function)

· Is AG immune under Harlow standard?

· Not a clearly established law 

Do you ever want to establish rules for the extreme case or do you just trust that the extreme case will take care of itself?

Appealability—if court denies summary judgment motion based on immunity, cannot appeal until later b/c that is not a final judgment.  Here, though, this is appealable b/c it would be moot to decide later that the official was immune.  Don’t want to go through the expense and trouble of a trial.  Common law exception

Congress passes statute imposing liability—Congress can nullify the immunity if the immunity is a common law doctrine and not a Constitutional immunity.

Jones v. Clinton, 1994

· When Clinton was Governor of Ark and Paula Jones was a state employee

· Conduct unrelated to presidential conduct

· Clinton files for “temporary immunity” until he leaves office

· Similar to Pres. claim for immunity from criminal prosecution until he leaves office

· Trial court denies immunity but says depo will go forward but trial will wait until Clinton leaves office

· S. Ct.(No temporary immunity.

· No precedent, history

· Both sides have evidence, historical evidence does not support one side convincingly 

· Functional analysis of immunity—no immunity here, not official duty

· Sep. of Powers would not be violated

· Judicial branch should not interfere with executive

· Functional impact on the President would be unique.

· All executive power is vested in one person

· Court finds it unpersuasive(President does not have to be at trial, won’t take President’s time, can’t force President to show up at a certain time and date.

· Not going to result in a deluge of claims against the president. 

· In earlier cases, didn’t want president to worry when making official decisions.

· Based on what subsequently happened, did the court get it right?

· Pres. vulnerable to extortionate lawsuit.  Didn’t break law, but doesn’t want to admit what happened.  Shouldn’t give someone the right the put Pres. under oath and make them admit something that is not unlawful but would be political suicide.

Balancing impact on presidency against need to allow the suit to proceed


How likely to occur, will it have this impact on presidency, should that matter?

How can the S.Ct. really decide this?

EXECUTIVE PRIVILEGE

1790s-President Washington—resisted disclosure, gave Congress some stuff but said he did not have to do so.

Thomas Jefferson—similar situation.  

Common Law Privileges
Deliberative Process—qualified privilege, if no privilege, inhibit free exchange of ideas.

State Secrets Branch

Law enforcement agencies—protect confidential informants

U.S. v. Nixon, 1974

· Criminal prosecution

· President is unindicted co-conspirator

· President moves to quash subpoena for the tapes

· District court denied motion to quash.  S.Ct. took cert 

· Jurisdictional Issue

· Does President have to refuse to comply before bringing this case?  Can only appeal from Final Judgments.

· Court says they can hear this case b/c of special situation of the immunity and b/c don’t want to have force President ignore the court in order to bring case.

· Don’t want to get into a situation where they tell the Pres. to do something and he says no.

· Court doesn’t want to decide constitutional question of whether President can be cited for contempt

· Justiciability

· Intra-branch dispute—President vs. Prosecutor.  President has power over the executive branch.  No controversy b/c President has right to fire person in executive branch.

· Court says there is a controversy b/c delegated power to special prosecutor who is now involved in a criminal prosecution.  Federal Criminal Prosecution.

Marbury v. Madison(it is the job of the courts to say what the law is

(narrow reading—don’t take this case b/c no case or controversy

(broad reading—take this case b/c there is adverseness, President did not fire special 

    prosecutor, huge issue to be decided.

· Privilege

· Need to protect communication

· Implied/Inherent constitutional power

· Can’t accomplish his constitutional powers without this privilege

· Arguing for Absolute privilege

· Presidential Privilege vs. Judiciary Subpoena Authority

· Conflict between two constitutional powers

· Balance these interests(Nixon claims this will never tip in favor of judiciary.

· Court says not an absolute privilege.  Criminal prosecutions are important.  President has a general privilege of confidentiality.  There is a privilege and it is constitutionally based.  But that privilege may have to yield.

· Nature of the communication

· Allegations of misconduct

· President loses this case

In the long run, which institution won?


President—recognizes the privilege and sets out how President can protect it


Congress—not absolute privilege.  Can get documents from the President 


Judiciary—gets to say what will be produced; they make up the rules

Political precedent—if don’t comply with subpoena, may get impeached.

Cited more often by the executive branch.  Congress has claimed that President has no immunity.  U.S. v Nixon says otherwise.

National Security Privilege
Could Congress legislate what is considered national security?


Yes. According to DoJ such legislation would not be unconstitutional.  Congress has much authority of oversight of executive branch and this gives Congress power to create Legislative structure.  Exec. would apply the categories.  Congress has power of legislative oversight, Congress will try to apply the statute.

What if Congress imposed a balancing test?


Executive opposes a balance test.

What about Judicial Review?


Exec. opposes judicial review that would overturn classification in specific cases.

Constitutional level

Policy level

Congress(Transparency in Gov’t is needed and executive overclassifies documents as national security.

DISPUTES WITH CONGRESS

· Is there any reason for a court to step in and adjudicate a dispute between Congress and Executive?

· Court acts as a mediator to try and get the branches to reach an agreement

· Is there a justiciable standard that the courts could even use to decide these cases?

· Can the political system deal with this without the courts?

· Budget, confirmation of senior officials

· Contempt of Congress—go to jail if assert the privilege and you are wrong.  Assert it as a defense to the criminal prosecution.  If wrong, go to jail.  Is that Constitutional?

· Unconstitutional b/c so burden President’s power to assert the privilege b/c no subordinate would want to assert it and risk going to jail.  
4 Types of Executive Privilege

1. National Security (state secrets)—absolute privilege

2. Presidential Communications (also those within White House in support of Presidents action)

3. Law Enforcement (DoJ—should be absolute for open criminal investigation)

4. Deliberative Process (protecting candor of deliberations within executive branch)

Justiciability

1. Criminal investigations

2. Congressional oversight

Congress can only oversee if they have the power to legislate in that area

Informing function of Congress (informing itself and the public)

U.S. v. AT&T, 1977

Authority of Congress to conduct investigations relevant to its legislative functions

Congressional investigatory power is not absolute

Subject to judicial review

Compromise between the executive and Congress

Congressional Power to Regulate Accountability

Extent to which Congress can impose statutory accountability on the President

Nixon v. Administrator of GSA, 1977

· What would become of Nixon’s Presidential records and tapes

· Congress passed Presidential Recordings and Materials Preservation Act

· Nixon challenges based on Separation of Powers and Exec. Privilege 

· Separation of Powers

· Court uses a functionalist approach

· Use Nixon balancing test(can the executive branch accomplish its constitutionally assigned function
· Since the documents remain within executive branch control, it does not impair the function of the Executive

· Not unduly disruptive to the Executive

· Not complete division of the branches; checks and balances

· Executive Privilege

· Applies to non-sitting Presidents

· Not absolute

Internal checks on power within a branch (procedural checks)


Judiciary—only hear “case or controversy”, precedent, jury


Congress—bicameralism and presentment when legislating


Executive—no analog in the Constitution  (some—treaty, appointments)



In times of emergency, don’t want burdensome procedural restraints, didn’t think 

President would be exercising a lot of will-not passing laws.

What happens 150 years later when executive branch is passing quasi-legislative laws?

Executive branch also doing much quasi-judicial activities

APA(impose on the executive branch procedural requirements similar to those on the legislature and judiciary.  Restraining legislative action.


APA—Notice and comment, administrative record, judicial review

Do these procedures apply directly to the President and his senior advisors? Still want the President to be able to act in an emergency


APA—doesn’t apply to the President and the White House.


Clear Statement—if Congress wants to restrain the President himself, Congress must say so expressly.

FOIA( doesn’t apply to the White House and the Presidents advisors

Want President to have room to operate

Federal Advisory Committee Act(Health Care Task force case.
AAPS v. Clinton, 1993

· Did Mrs. Clinton’s presence on the task force subject the task force to FACA?

· Is the First Lady a government employee or officer?

· If it is a private advisory group, must be open to the public

· If it is solely government employees, then FACA does not apply

· Regardless, is this constitutional?

· Recommendation Clause(Pres. can recommend legislation to Congress.  Needs to get information in order to do that

· Do you have to do a balancing test?

· It is an express power, so textually committed to the President.  No need to balance.

· Area of exclusive executive power.  Congress cannot regulate it

· Formalist approach

Recommendations clause; unitary executive.  President’s subordinate cannot make recommendations.  Congress can’t get FAA proposal independent of entire budget proposal.


Don’t declare it unconstitutional….wait until it is a final report before give it to Congress (not final until President reviews it to see if it is consistent with President’s policy)  Concurrent submission.

APPOINTMENTS CLAUSE


Buckley v. Valeo, 1976

· Officers vs. Inferior Officers

· Art II, §2 cl. 2

· Federal Election Commission

· Constitution gives Congress lots of authority to regulate elections

· Plenary only to point that it interferes with another Constitutional provision

· Violates Appointments Clause

· Framers didn’t want Congress making appointments of officers of the US

· Officers(Exercising significant authority pursuant to the laws of the US
· Congress can appoint committees to do things that its own committees could do but can’t appoint committees to perform duties that executive or judicial members would do.

· Congress doesn’t play a role in appointment of officers of the US.

· What limits can congress impose on Presidential appointment?

· Can they make lists?  DoJ says no.  Congress can refuse to confirm people.

· Can set qualifications for an office

Judicial Appointments

Senatorial courtesy(Senate will not vote to confirm someone from the home state of a Senator if that senator opposes the nomination.  Senate will confirm if that person is favored by home state Senator.  They are effectively doing the nominating. 


Congress here not abandoning its powers.  Patronage.

U.S. v. Woodley, 1986

· Recess appointments of judges

· Temporary commission, expires at end of next Congressional session

· Is this permissible?

· Recess appointment applies to judges

· Article II, § 2—recess appointment; “all” vacancies

· Article III deals specifically with judges

· No reason to say that Article III should trump article II

· History—300 judicial recess appointments

· Dissent(worried about independence of the Court: may be judged based on how they decide opinions, that may influence their decisions.

REMOVALS


Myers v. United States, 1926

· Constitution text does not mention removals

· What inherent power does President have to remove?

· Does not deal with aggrandizement argument

· President is head of exec branch(must be able to direct and control people in exec branch.  

· Must be able to threaten with removal in order to get them to do what he wants them to do.

· Unitary executive.  Control and Direct operation of exec. branch.

· Taft writing the opinion; former President

Humphrey’s Executor v. U.S., 1935

· Federal Trade Commission—independent commission

· Separate from Executive

· Myers is not controlling b/c facts are different from Myers(this is not an executive employee

· Quasi-executive power, quasi-legislative power, quasi-judicial power

· Whether statute was intended to restrict pres’ power to remove at will.

· Intended to make it independent, free from executive influence except for appointment

· Create a body of experts, not political 

· Enforce law, not policy (Progressive era)

· Whether Congress can pass such a statute.

· There are limits on President’s removal power

· Not an executive body

· Character of the office is vital.

Is this a correct decision?  Is it still valid?

Bowsher v. Synar, 1986

· CG

· If Congress can remove, then CG can’t perform executive functions

· Power to take action that affects things/people outside of legislative branch w/o bicameralism and presentment

· Aggrandizement case

· Logical extension of Chadha

Morrison v. Olson, 1988

· Independent Counsel Provision

· Does not violate Appointments Clause

· Post-Watergate enactment

· Arguments as to why Independent Counsel Provision was Unconstitutional?

· Appointments clause (inferior officer?)

· Unitary executive theory

· Distinguish Humphreys and focus on Myers.
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