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Chapter 1
Introduction to Tort Liability

Tort, or ‘wrong’, is an act or omission that causes harm to someone. Someone could be a wrong doer under Tort Law because they did not follow the standard.
· Contrasting Torts with Contract Law

· There are no expectations

· The standard used in Torts (such as the reasonable person in negligence) is EXTERNAL to the parties and set up AFTER the incident.

	Strict Liability
	Negligence

	You caused, so you are responsible
	Can be through omission or commission

	Causation is always the factor
	May be the failure to cause

	Defect + Cause
	Lack of Due Care

	Ultra hazardous + Cause
	Unreasonable


Hammontree v. Jenner
Court of Appeals, California
Legal Issue: What standard of liability should be applied when an accident is caused by an automobile driver who has a known medical condition, but was not expecting it?

Maxine Hammontree and her husband owned a bicycle shop, in which she was working when Jenner crashed into the car. 
Hs- Want personal injuries and property damages, Claim that trial court committed prejudicial error in refusing to give their jury instruction on absolute liability.
J’s Defense- Became unconscious during an epileptic seizure, Defendant took medications as prescribed by doctor, and did everything he could to avoid a seizure. DMV placed him on probation, and then changed it to once a year report.

Legal theory: Negligence and Absolute Liability were used. 
Plaintiffs: Wanted to not give jury any negligence instructions, and rest on AL alone. 

Plaintiff Rationale: Only driver affected by a physical condition which could suddenly render him unconscious and who is aware of that condition can anticipate the hazards and foresee the dangers involved in his operation of a motor vehicle. Hence SL should be used; analogy to manufacturers who are the only ones who can know whether product is defective.
Trial Court overruled. 

Rationale: Cases before with such events have been ruled under negligence; AL is usually used to hold manufacturers, retailers and distributors liable for defective products. 

Court of Appeals: Cannot use SL in this case, instruction properly refused in TC. Affirmed TC.
Rationale: To invoke a rule on strict liability would cause confusion. Settlement and Claims Adjustment Procedures would become chaotic until new rules were worked out on a case by case basis. If the instruction was given, one could not differentiate between someone who knew about their condition and someone who was suddenly stricken by an illness or a condition. Cannot impose absolute liability of products liability cases upon drivers under the circumstances here. It does not apply here and is not enough to say that insurance carriers should be the ones to bear the cost of injuries to innocent victims on a strict liability basis. 

Legal Rule: The driver of an automobile, who has a known medical condition and causes an accident as a result of that known medical condition, should not be subject to proceedings under absolute liability.

Notes: 
1. Hammontree’s husband sued although he was not involved because there is interference to property. Could also have claimed loss of pay, distress, medical bills.

2. Why did they choose SL over Negligence? Because defect plus cause is easier to prove than the reasonable person standard.
VICARIOUS LIABILITY

Christensen v. Swenson

Supreme Court of Utah
Background: Christensen, a motorcyclist, sued Burns and Swenson, a security guard at Gate 4 of the Burns’ Geneva Steel Plant, for colliding with the plaintiff’s motorcycle outside the Frontier Café where she had gone to pick up lunch, thus causing injury. 

Burn’s Defense: In a summary judgment, Burns claimed that Swenson was not acting in the scope of her employment at the time of the accident. 
C Holds that Burns is VL (legal theory), Could be suing for medical expenses, loss of pay, trauma, motorcycle
Trial Court: Motion for summary judgment was granted. No trial. Case moved to appeal.
Rationale: Swenson was not within the spatial boundaries. Hence, not acting in scope of employment. Burns not liable.

Court of Appeals: Affirmed Trial Court

Rationale: Same

Supreme Court: Judgment reversed and remanded.

Rationale: C.O.A concluded that because Swenson did not satisfy the second Birkner criterion, it did not address the first and second. However, reasonable minds could differ on all three criteria. (Jury question)

Birkner Criteria- The Court speaks of these as ‘helpful’ guidelines to determine but all the criteria use the word ‘must’. So, it appears as if these criteria are mandatory. 
Important- Even in case of intentional torts, say S went to FC and hit someone, Birkner applies.
Crit. 1) Employee’s conduct must be of the general kind that the employee is hired to perform

· Swenson- Burns hired Swenson to see and be seen on Geneva Plant. Traveling short distance to F.C in uniform arguably heightened secure atmosphere. ?
· Another security guard at Burns- lunch is personal. 

· Court- Did Burns sanction? Although no explicit sanction, Burns was aware, but never disciplined. F.C menu was posted across Gate 4 where Swenson worked. ?

Crit. 2) Employee’s Conduct must occur within the hours and spatial boundaries of the employment. (P.S- The second criteria look like it is just the obvious spatial boundary but how different is it for an employee who is sent on training or a truck driver who is taking goods somewhere? Now with blackberries and cell phones, how broad is scope of employment? The underlying theory is that of control)
· Undisputed that it occurred within the hours of employment. 

· S attempting to obtain lunch from restaurant accessible to her during break ?
· No specific orders barring guards from leaving facility in their own vehicles to go to FC. ?
Crit. 3) Employee’s conduct must be motivated, at least in part, by the purpose of serving employer’s interest.

· 2 B Managers- Employee breaks benefit both employee and employer (satisfied employees benefit employer)

· Motivated by speed and efficiency due to B’s 15 minute break policy?
Vicarious Liability (Respondeat Superior)- This is a form of secondary liability, where a third party is responsible for the activities of the violator, since they had the ‘right, ability, or duty’ to control those acts. Scope of Employee + Employees Negligence + Cause. From the viewpoint of the employer, this might seem like Strict Liability

Notes:

1. What if Swensen has a recurring problem of traffic accidents? And Burns knows about it but ignores it? - This is negligence on part of the employer. This is the difference between Strict Liability and Vicarious Liability. This is SL.

2. Frolic (Truck Driver who goes to watch a game on his way) v Detour (Truck Driver who goes to sleep in a motel during his drive)

3. Truck Driver goes through a red light. Can the company be held responsible?

a. A policy does not let the employer off the hook. A training of don’t act negligently, do not go through red light… does not help the employer.

4. Things would have changed for the defendant if there was a policy that you cannot go to lunch.

a. Plaintiff could say you did not enforce this before
b. If this policy existed, then you appeal and ask how the P could have worked without food for 8 hours. Also, employer did not give any alternative to reduce the risk behavior

Roessler v. Novak
Florida District Court of Appeal 2003
The basis of VL is not Repondeat Superior in this case. It is Apparent Authority. 

Apparent authority does not care about whether the employer has done something to stop people from portraying themselves as representative of the employer. What matters is if a ‘reasonable belief’ would exist that he is a representative. See pg 29, exception to Second Restatement. 

Apparent Authority - when plaintiff may not be in a position to change service provider at the time. 

Background: R diagnosed of perforated viscus, a life threatening disease. Referred to the ER  at Sarasota Memorial Hospital when he was evaluated and admitted. Scans of abdomen taken and read by Dr. Lichtenstein, a radiologist on duty at SMH. Underwent surgery. Afterwards, serious complications that continued hospitalization for 2.5 months. R alleges Lichstein misinterpreted the scans, and was negligent in failing to include an abdominal abscess. Also alleged that SMH is VL.
SMH’s Defense: L is an independent contractor and not agent, servant or employee; SMH and professional association of radiologists with which L was aff. entered into ind. contractor agreem.
Trial Court: Motion for summary judgment was granted. No trial. Case moved to appeal.

COA: Judgment reversed and remanded. Summary judgment improper. Question of fact for jury.
Rationale: Apparent Authority, question of AA is a question of fact for jury.
Apparent authority is authority which a principle knowingly tolerates or permits, or which the principal by its actions or words holds the agent out as possessing. Rationale – when principal permitted an appearance of authority in the agent, it justified a third party’s reliance upon that appearance of authority as if it were actually conferred.
Apparent agency exists ONLY if all three of the following elements are present.
a) Representation by purported principal

b) Reliance on that representation by third party

c) Change in position by third party in reliance on the representation

Apparent authority exists only where the principal creates appearance of an agency relationship.

AA in this case because:

· Radiology dept. physically located on hospital grounds.

· Neither L nor SMH Radiology had offices outside the grounds.

· R admitted to SMH as an inpatient. SMH assigned L to interpret scans.

Concurrence: Non delegable duty is favored over AA in context of medical negligence. i.e, hosps should be VL as a general rule for activities in the hospital where the patient cannot and does not realistically have the ability to shop on the open market for another provider. 
Notes:

Baptist Memorial Hospital System v. Sampson- Hospital posted signs, made patients sign forms stating that certain doctors were not employees and that hospital did not control them. Court granted summary judgment.

See Restatement section 429 (p 29)


Chapter 2: The Negligence Principle

Historical Development of Fault Liability

Brown v. Kendall

Supreme Judicial Court of Massachusetts, 1850

· If the defendant takes due care, and the injury inflicted on the plaintiff was unintentional and unavoidable, and done in the doing of a lawful act, then defendant is not liable. The burden of proof to establish lack of due care is on plaintiff.

Legal Theory plaintiff brings: Writ of Trespass – direct, immediate and forced.

Facts: Two dogs fighting. Owner of one of the dogs took a stick and in the process of beating the dogs to separate them, struck the plaintiff in the eye, inflicting a severe injury.

Rationale: The Brown case is one of the first cases to address the issue of negligence. 

· The judge moves away from a fault requirement (writ of trespass) and focuses on ordinary care, defined as care which prudent and caution men would use in the circumstance. 

· Establishes that the burden of proof is on P prove there was lack of due care. 

Court says that the defendant cannot recover in three cases (to be decided by jury)

· both plaintiff and defendant were using ordinary care, or

· the defendant was using ordinary care and the plaintiff was not or

· both were not using ordinary care

Measuring negligence and reasonableness

Adams v. Bullock

Court of Appeals of New York, 1919

· When defendant has taken all precautionary measures to avoid risk during a lawful activity, and the harm was unforeseeable, defendant cannot be held liable.

Facts: There was a trolley line that the defendant ran, employing an overhead wire system. A bridge crosses the trolley line above. A boy crossed the bridge swinging a wire eight feet long. The wire came in touch with the trolley wire and plaintiff was shocked and burned. 

Reasonableness checklist

•
Lawful activity? Yes

•
Was there forseeability? No like accident had happened before

•
Were precautions feasible (cost, effectiveness, practicality of other alternatives)? They took all feasible precautions. The other precautions were not feasible

•
What was the custom followed in the industry? The defendant followed the custom

•
Is there any social value to the activity (eg: do trolley cars serve society)? Yes

•
What were the actions of the plaintiff? Mischievous, according to court

•
What was the risk of the activity? No foreseeable risk

Policy: If the defendant was held liable, it would be like treating them as an insurer for a harm they could not have foreseen. 

Notes:  

· Defendant did not insulate wires where they could have been insulated – LIABLE

· Sibley case- plaintiff tripped over mechanic repairing cash register. She had seen mechanic working. Court held that for common and simple acts, ordinary care will do. 

United States v. Carroll Towing

U.S Court of Appeals, 1947

· To determine negligence, the burden of precautions must be lower than the probability of the harm occurring multiplied by the gravity of the injury.

Facts: Defendant was negligent in securing the Connor’s barge. The barge rammed against a tanker, and sank. United States is seeking compensation for its flour on board, while Connors is seeking recovery for barge.

Defense: Bargee was not on board. If he was, then he could have sounded an alarm and prevented sinking.

Issue: Is there comparative negligence?

Learned Hand equation
Purpose: to determine if there is liability and party has met the standard of care.

Variables are:

· Probability (P)

· Gravity of Injury (L)

· Burden of precautions (B)

Equation: If B < PL. then accused has not met standard of care. If B> PL, then accused may have met standard.

Applying Learned Hand equation to instant case:

P: was pretty high because ship was where the waves could shift the barge.

L:  was high because barge was in a crowded area

B: court holds that bargee was away from the ship for 21 hours and the barge broke away at 2 pm, at a time when the bargee could have been expected to be on board as it was working hours. Another possibility could have been hiring a second bargee- in that case, we would look at economic costs.


Therefore, B<< PL.


Hence, there was negligence on the part of plaintiff (vicarious liability- bargee was the employee).

Applying equation to Adam’s Case. B high, P low, and L high. Therefore, jury question.

If the cost of safety measures is higher than the benefit in accident avoidance, society may be better off in forgoing accident prevention. However, if it is of social good, then avoidance is demanded.

Policy:

Advantages:  

· Economic efficiency (won’t pay $5 to avoid $2 of damage)

· The equation attempts to capture the community standard and is simple

· Limits duty – not liable every time an accident occurs

Disadvantages:

· Immoral to put a cost on life – not everything can be put into monetary terms, we will take risks for the social value; don’t want to be reduced to this and the equation makes us do this

· Assessing value is difficult

· Hard to apply to individuals 

· Information costs in assessing value (administrative costs)

· Juries cannot use this equation, so it’s not real life

Reasonable standard of care: See handout
Reasonable Person Standard

· Purely objective standard

· Not whether that person acted reasonably, but whether a “reasonable person” would have acted the same way, and whether risk for foreseeable to a “reasonable person”

· Exceptions to the reasonable person standard

· Children: SOC – reasonable child with that age, intelligence, and experience

· In some states, children < 6-7: conclusive presumption (can’t comprehend risk); and 7-14: rebuttable presumption (can’t comprehend risk)

· When engaging in adult activities, however many jurisd. hold children to regular standard

· Common Carriers

· Emergency: SOC- person in the same emergency situation. Some states reject this though.

· Distinct, Apparent, Physical disabilities- SOC as a reasonable person with that disability

· No exception because of

· Mental disability

· Gender

· Elderly

Bethel v. New York City Transit Authority

Court of Appeals of New York, 1998

· Common carriers should be held the reasonable standard of care, not to the extraordinary standard of care

Facts: Plaintiff was hurt on defendant’s bus when the wheelchair accessible seat collapsed under him.

Defense: did not know of the defect.

Plaintiff: There were repairs made to a ‘lift wheelchair’ on the bus, and contends that this was the seat that collapsed. Claims that a proper inspection would have revealed the defect.

Issue: Should a common carrier be held liable to a duty of extraordinary care, or to reasonable standard of care?

Court: The common carrier is responsible, not the extraordinary care standard, but to the objective and reasonable person standard.

Past reasons why the judge held common carriers to the highest standard:

· There was a special risk

· The traveler did not have an alternative and therefore, has a special relationship with the defendant.

Reasonable Standard Care v. Highest/Extraordinary Care

	
	Reasonable Standard of Care
	Highest Standard of Care

	Liable
	If B< PL (Should have)
	B< PL+X (Could have)

	Not liable
	If B> PL
	B>>>>>>PL (doubt on how much)


** Highest standard of care does not seem to care how burdensome it is as long as harm is avoided.

· Highest Standard of care for parents whose children cause damage: Wood v. Groh (2000): Father had a gun and ammunition in the locked cabinet. 15 year old son broke into the cabinet and took out the gun and ammunition, and shot plaintiff. Court ruled that father should be held to the highest standard of care and it does not matter if the cabinet was locked because amm was in there.

· Reasonable person Represents average community, not perfect, general level of moral judgment in the community.
· Exceptions to reasonable person standards:

· Children (however, when children indulge in adult acts such as operation of automobiles, reasonable person standard applies)
· Emergency (because time to react is short, should not be held to the same standard that a person with time will be held to)
· Physical disability (will be compared to reasonable person with that disability)
· No exception if:

· Gender
· Mental Illness
· Elderly
Role of Judge and Jury in assessing negligence

Baltimore & Ohio Railorad Co. v. Goodman

Supreme Court of United States, 1927

· When the standard of care is clear and obvious, the court can rule instead of letting a jury decide.

Facts: Decedent was killed by a train although he slowed down at the crossing. Because of an obstructed view, he could not see the train.

Defense: If a driver cannot be sure if a train is close by, should stop the car and get out and see. There should be a directed verdict because Goodman’s own negligence caused his death.

Plaintiff: Jury question because it is an emergency and Goodman did all he could

Court: The emergency was created by Goodman because he should have stopped. Usually, standard of care question is a jury question but when it is very clear, courts should rule.

When can judge rule?

· There is a clear and obvious standard of care

· To prevent jury verdict inconsistencies (maintain precedent) in cases such as these when facts are repeated.

· There are policy considerations (can we hold a train liable when it is easier for plaintiff to stop than train)

· The judge has the experience which enables him to represent common sense of community better than jury.

Pokora v. Wabash Railway

Supreme Court of the United States, 1934

Facts: Pokora was crossing the railroad but a string of boxcars cut off the view. As he moved past the track, he listened but heard no bell or whistle. He was then struck by a train. 

Defense: Like Goodman, Pokora had a duty to stop and look.

Platinff: It was a frequented highway in a populous city but train did not sound a bell or whistle.

Court: Goodman’s holding should be limited, because standard of conduct is a question for the jury and the role of judge v. jury should be decided on a case by case basis.

· Policy: Goodman’s stop and go rule is not feasible because what if it is night, or what if driver looks and comes back to seat but then starts the car and by the time he drives again, train suddenly appears? 

When can jury rule?

· Extraordinary situations

· When experience is taken from facts of life

· If duty is fulfilled as a matter of law, no question of negligence remains and therefore, no jury question. (Akins w. Glen Falls School district where plaintiff hit by baseball)

Andrews v. United Airlines Inc.

Court of Appeals (ninth circuit), 1994

· When both the results, that the defendant did everything under the reasonable standard of care and that it could have done more, look rational, the question must go to the jury

Facts: After airplane’s arrival at gate, a briefcase fell from an overhead compartment and seriously injured plaintiff. No one knows who opened the compartment, what caused briefcase to fall, or who stowed the suitcase.

Plaintiff: Injury was foreseeable, and defendant did not prevent it. There were 135 reports in 1987 of items falling from overhead bins. Expert testimony showed that United’s announcement that the baggage had moved was insufficient, and United could have taken extra measures such as requiring bins with baggage nets. 

Defense: Not enough proof. 135 incidents are trivial when millions of passengers travel. Also, out of the 135, there were very few injuries and the additional cost of adding nets would not be justified given the low incidence.

Court: Plaintiff has provided enough proof for a jury trial. 

· Common carrier have heightened duty, so even small risk of serious injury may form liability (Note that this is California jurisdiction, not Bethel’s New York)
· Defense has not demonstrated that the burden of additional measures would be prohibitively high or that it would be inconvenient for customers.

· Jury could find that United failed to everything all that “human care, vigilance and foresight reasonably can do under all the circumstances.  (Fairly amorphous rule about Standard of care).
· Cost does not seem to matter here but the court does consider it.
Policy:  Carriers should be abreast of passenger behavior (e.g carrying more hand carry baggage) and technology.

Role of Custom

Trimarco v. Klein

Court of Appeals of New York, 1982

· When custom establishes standard of behavior, jury to determine whether the evidence establishes the custom and whether the plaintiff’s behavior was reasonable under all circumstances including custom.

Facts: Plaintiff (tenant) injured when he fell through the thin glass door of his tub. It looked like tempered class.

Plaintiff: Expert evidence that shatterproof glass in bathroom enclosures had become common use by time of accident, so glass door did not conform to safety standards. There was a CUSTOM.

Defense: No common law duty- defendant had no prior notice of the danger (probably wanted motion to dismiss). 

Issue: Can a defendant be liable for negligence of custom when he had no common law duty that forced him to follow that custom, and he had no prior notice of the danger?

Court: Custom and adherence to the custom is a question for the jury.

Role of custom:

· Shows feasibility (it must be feasible if everyone has started doing it)
· Cost 
· Effectiveness
· Social Value
· Shows foreseeability (from society’s persective)
· Purpose- Safety or Modesty?
· Just because it never happened, foreseeability is not negated
· Value to plaintiff- If everyone else is doing it, he should have.
· Value to defendant- It was unreasonable
· Provides a uniform guide for risk assessment
Requisite for custom to be considered

· Must be fairly well defined and in the same business or calling
· Jury must be satisfied with the reasonableness of the custom.  
	Hypo
	Test

	Landlord is not aware of the custom
	Would a reasonable person have known?

	The purpose of shatterproof glass is prettiness
	Object of custom and Feasibility?

	Putting shatterproof glass would put D out of business
	Can it be reasonably expected to put others out of bus.?

	Putting shatterproof glass would raise apartment prices
	Hands equation? Slight problem because it does not balance ability and taste with risk.


·  Except in malpractice suits, courts have rejected argument that custom defines standard of care.

· While industry custom is not conclusive, it is a useful guide UNLESS a reasonable person would, given all circumstances, conform to the industry wide custom.

· Factors showing negligence of custom: competitors find it feasible to do it, defendant had ample opportunity to learn about the alternative, no great social upheaval will follow judicial determination.

· Expert Testimony admissible? One factor to consider is whether there are other experts who are more specifically qualified, and nonetheless not in the employ of the company or industry.

Role of Statutes

Role of Statute:

· If legislature does not provide standard of care, statutes will help to determine legislative intent

· Does it conform to reasonableness?

· Was it intended to set standard of care in torts (most are criminal statutes)?

· What was the purpose of the statute (only if the class that statute meant to protect was injured will the statute be considered as evidence).

· Negligence per se: the violation of the statute itself can be considered negligence.

· Here, judge decides because it is a matter of law.

· Critics: it may be reasonable to violate the statute at times, and mostly statutes are not intended to act as standards of care.

Common approaches to borrowing statutory standards:

· Negligence Per Se with excuse: The party may offer an excuse for violating statute. Jury
· Presumption of negligence. Prima Facie: Presumed negligent unless rebutted. Jury
Burden of proof in negligence per se and presumption lies with plaintiff to prove that defendant still negligent. 

· Evidence of negligence: treating violation of statute as evidence of negligence, along with other evidence.

This is different because for per se and presumption, idea is that if no excuse is offered, defendant negligent for violating statute. Here, not compelled to find negligence even if not rebutted. Jury.

Excuses offered:

1) Inability

2) Emergency

3) More dangerous to comply

4) Incapacity

5) Unaware not complying

Martin v. Herzog

Court of Appeals of New York, 1920

· When there is a unexcused violation of a statutory duty, and the statute is a safety statute, the defendant is negligent as a matter of law and there is no jury question on the matter of breach.

Facts: Plaintiff and husband were driving in a buggy when they were struck by defendant’s automobile coming in the opposite direction. Husband was killed.

Plaintiff: Defendant did not keep to the right of the highway and was negligent. 

Defendant: Defendant was not moving at excess speed but plaintiff did not have lights on. Wants to show lack of light as prima facie evidence. This request was refused by trial court.

Court: When there is unexcused omission of statutory negligence, it is negligence per se, and is therefore not a jury question. (Negligence per se only applies to safety statutes in torts).


Negligence per se establishes breach as a matter of law. There is no option to conform.


Negligence per se when: unexcused, willful, heedless.

· Clinkscale v. Carver p 78

· The court retains discretion to refuse to adopt the law as the standard of care.

· May be adopted as standard of care when purpose of statute is to do the following:

· Protect a class of persons which includes the one whose interest is being invaded

· Protect the particular interest being invaded

· Protect that interest against the kind of harm which has resulted

· Protect that interest against the particular hazard from which the harm results

Tedla v. Ellman

Court of Appeals of New York, 1939

· A person, who does not comply with the statute at hand, can still have acted reasonably and ‘not negligently’ if following the statute would have defeated the intent behind the statute.

Facts: New York junk collectors were walking with the traffic, than against as required by the statute. They were hit from behind but defendant’s car. 

Defense: Plaintiffs were contributorily negligent as a matter of law because they did not obey statute. Therefore, it is not a jury question at all due to negligence per se.

Plaintiff: They did what any reasonable person would do because traffic was heavy on one side and less on other.

Court: This is a rebuttable presumption case. While the statute provides a general rule of conduct, it is a rule for the road statute. It was a safety statute which, which if followed in this case, would have placed them in more danger, thereby defeating the intent of the statute (safety of pedestrians). In such a case, it is OK to disobey the statute.

· A vehicle came to a stop in the middle of the highway and there were no lights on. Defendant hit.

· Jury question as to whether plaintiff was “unable to avoid leaving his unlighted vehicle”

· What if car’s lights failed and driver was looking for shop for replacement lights, but didn’t pass one

· Jury question

· What if lights failed, driver passed replacement store because he was taking child to hospital?

· Reasonable person standard, jury question

· Plaintiffs were riding on Sunday and were hit, although statute said they should not ride on Sunday.

· The statute was meant to promote public order and not safety. Therefore, didn’t apply.

· Driver left keys in car. Psychiatric center patient drove the car and died. Court held that purpose of statute against leaving keys in ignition was to deter theft, not protect such unauthorized users from their actions.

· Even if violation of statute is not relevant, plaintiff can still move for common law negligence action!!

· Lack of license (or violation of licensing statute) are not used to set standards of care. For example, if you don’t have license to be chiropractor but treat and something happens, you are held to the standard of care that chiropractors are held to. This was later overturned by court in a statute that said that violation of licensing statute for medicine was a prima facie case of negligence.
· Often, compliance with statutes does not show that you are not negligent. There may be other factors.
· Ex: Pharmacy complied with FDA standards and placed warning in insert that overdose might cause fainting. However, court ruled that it was negligent because a person died
Comparing Martin and Tedla

	MARTIN


	TEDLA

	Standard of care.
	This is a guideline.

	Safety statute – life and limb.
	Rules of the road.

	Negligence per se


	Not negligence per se because it’s not life and limb

	Violation of safety statute = guilty
	Violation of guideline = not guilty if violated for your own safety

	Rebuttable presumption
	Can be considered a rebuttable presumption

	Protection of public
	Protection of self

	No justification for statute violation
	Justification possible for statute violation

	Excuse
	Good reason

	Judge decides
	Jury decides


Proof of Negligence

There are two ways for plaintiff to prove negligence:

· Violation of a standard (what’s reasonable)

· By defendant’s conduct

Negri v. Stop and Shop

Court of Appeals of New York, 1985

· When defendant had constructive notice of risk of a mess, based on circumstantial evidence, the case should be decided by a jury.

Facts: Plaintiff was injured when she fell in defendant’s store due broken jars of baby food, which had been there for anywhere from fifty minutes to two hours.

Theory of negligence: Constructive notice. It is too hard to prove that defendant knew but there is evidence to prove that defendant “should have” known.

** When we are trying to decide based on evidence, we must decide in light favorable to losing party.

Plaintiff: wants to make out a prima facie case.

Legal Issue: Was evidence enough for jury to decide on constructive notice?

Direct evidence for constructive notice would have been a video recording of the event. Indirect (circumstantial) evidence is that it has been there for over a sufficient length of time (as in instant case).

Gordon v. American Museum of Natural History

Court of Appeals of New York, 1986

· To show evidence as constructive notice, the evidence must be visible, apparent, and must exist for sufficient length of time prior to the accident to permit defendant to find and remedy it.
Facts: Plaintiff was injured when he fell in front of defendant’s entrance, slipping on white wax paper. 

Plaintiff: Defendant had actual or constructive notice of the paper. 

Defense: No evidence that anyone, including plaintiff, observed the paper prior to the accident. Also, no evidence that the paper looked dirty or worn. Thus, the piece of paper that caused plaintiff’s fall could have been deposited there only minutes or seconds before the accident.

· Plaintiff does not have to show constructive notice if jury could find that the manner of the business creates foreseeable hazards

Proof of Negligence: Res Ipsa Loquitor

“The thing speaks for itself”

RIL is a form of circumstantial evidence; it is not a separate theory of liability. It goes beyond traditional circumstantial evidence and the underlying rationale is that facts can be inferred from other facts. For RIL to apply, the circumstance must support the inference of negligence. 

Foundation facts for RIL:

· Accident of a type that normally would not occur without negligence.

· Negligence, if any, is attributable to defendant

· Instrumentality that caused the harm was under the defendant’s control

· Other responsible causes, including conduct of plaintiffs and third persons, are sufficiently eliminated by the evidence- Not always the case that plaintiff should not be negligent. It is OK 

· RIL popular with plaintiffs because RILs allow case to go to trial even if act of negligence not proven. 

· Most effective way to rebut RIL- prove actual cause of accident or refute RIL foundation facts. Defendant may also try to prove that due care was used.

· Explanation of event must be more accessible to defendant than to plaintiff.

Byrne v. Boadle

Court of Exchequer, 1863

· When circumstantial evidence creates a res ipsa case for negligence, Δ must rebut the evidence (presumed negligent until rebutted).
Facts: Person passing by store struck by barrel of flour which fell from window in defendant’s shop; he had no recollection of how it fell from the window. No warning given. 

Defense: No evidence of negligence for the jury.

Court:

· Uses foundation facts for Res Ipsa Loquitor

· Barrel would not have rolled out without negligence.

· The barrel was in the custody of the defendant (who is also responsible for the acts of his servants)

· The person whose duty it was to put it in the right place are prima facie responsible (presumed negligent until rebutted)

· RIL is a jury question

· When negligence is not inferred from the injury but from a specific action, it is not RIL.

· Hotel learned of objects being thrown out but did not take action. Later, an item being thrown out lost an eye being hit by an object.

McDougald v. Perry

Supreme Court of Florida, 1998

· Plaintiff can invoke the RIL doctrine even if there are other possible explanations for the accident, and does not need direct evidence; common knowledge and expert testimony will suffice, if the cause and other information were within the sole control of the defendant. Plaintiff bears persuasion if defendant rebuts.
Facts: Plaintiff driving behind a tractor-trailer driven by defendant. The spare wheel of the trailer came off and bounced into the air and crashed into the windshield of plaintiff’s Jeep.

Issue: does Res Ipsa Loquitor apply in this case?

Defense and Court:
· The chain that held the tire was the original chain that came with the trailer in 1969.

· Performed a pre-trip inspection of trailer on day of accident. This included inspection of chain, although not every link in chain was checked.

· Plaintiff has failed to prove that this accident would not, in the ordinary course of events, have occurred without negligence by the defendants. (no basis for RIL)

· Court says common knowledge and expert testimony can be accepted to prove this.

· There are other possible explanations for why this happened other than defendant’s negligence

· Court says does not matter; RIL can still apply.

· Plaintiff has not proved that direct evidence was unavailable

· Court says this does not hold because evidence within complete control of defendant.

Analysis by Court:

· Type of event: Would such an event normally occur without someone’s negligence?

· RIL applies if there is permissible inference.

· Proof of this comes from common knowledge, or from expert testimony.

· The accident in this case would not have occurred but for the failure to exercise reasonable care by the person who had control of the spare tire.

· Therefore, permissible inference of negligence.

· Say A, B and C are involved in an accident. A says not involved, and B and C confirm. Then case against A can be dispelled as a matter of law.

· Res Ipsa is inapplicable where the instrumentality producing the injury or damage in unknown or is not in the exclusive control of the defendant. 

· Case of child who was left in nursery and suffered eye injury, but no one knew how it happened.

Ybarra v. Spangard

Supreme Court of California 1944

· Special case. When there are multiple defendants, and the instrumentality that caused the harm is unknown, and the defendants are the only ones with access to the evidence, Res Ipsa applies.
Facts: Group of doctors and nurses performed appendectomy on the plaintiff. Following operation, he suffered paralysis and atrophy of muscles around the shoulder. Plaintiff sues all doctors and nurses.  

Plaintiff: proper case of RIL because there is inference of negligence.

Defense: 
· Where there are several defendants, and there is a division of responsibility in the use of an instrumentality causing the injury, RIL cannot be invoked against any one of them.

· Where there are several instrumentalities, and no showing is made as to which one caused injury, RIL does not apply.

Court:

· Patient was unconscious at the time, and without RIL, would be entirely unable to recover unless doctors and nurses voluntarily chose to disclose the identity of the negligent person and facts establishing liability.

· Therefore injury not due to plaintiff’s voluntariness.

· It is unreasonable to expect that plaintiff can 

· There was negligence 

· Expert testimony and plaintiff’s statement that pain occurred after operation

·  The number or relationship of defendants alone does not determine whether RIL applies.

· Every defendant was bound to exercise ordinary care.

· Doctor in charge would be vicariously liable for the negligence of those who are his temporary servants when conducting the operation. 

· It is enough that the plaintiff shows that an external force caused his injury while he lay unconscious in the hospital.

· Hospital cases should be considered exceptional 

· Policy: if we accept the contention of defendants, there will rarely any compensation for patients injured while unconscious.

Comments:

· This is a stretch of the rebuttable presumption doctrine, and court makes clear that this is an exception

· This case creates an incentive for people to look out for each other

· Ybarra is a minority approach that does not go out of the medical context

· Gibson is concerned that people will shield each other

· Ybarra is trying to establish who is negligent using RIL but is also trying to establish cause as well. The only way Ybarra makes sense as a RIL case is if we use doctors as a team, but to any one defendant, it is very troubling. Ybarra is a special case.
· RIL was inapplicable in a case where common experience “revealed defendant’s negligence as one of several available speculations, but not as a probability.” 

· Ybarra was later rejected for two reasons

· Modern discovery process casts doubt on need for Ybarra

·  Inference of RIL is permitted only when the plaintiff  is able to establish that the probability that a particular defendant’s conduct was the cause of the plaintiff’s harm.

The Special Case of Medical Malpractice

Sheeley v. Memorial Hospital

Supreme Court of Rhode Island, 1998

· A national standard of care is upheld, and physician is under a duty to use the degree of care and skill that is expected of a reasonably competent practitioner in the same class to which he or she belongs, acting in the same or similar circumstances. The same locality rule is discarded, and an expert witness who is from the same malpractice area, but from a different specialty and region, is allowed to testify
Facts: Plaintiff developed complications after surgery, and she sued the doctor and the hospital.

Procedure: Trial court entered directed verdict against plaintiff. The basis of verdict seems to be that if you have a family practitioner, you cannot expect the same standard of care as a specialist. Plaintiff appealed.

Plaintiff: Expert testimony from specialist to show malpractice and the applicable standard of care.

Defense: 

· Defendant is a family practice resident who cannot be held to the same standard as a specialist.

· Similar locality rule: Expert is from a different geographical area. 

· Expert witness is overqualified, and his experience is clearly outdated because he has not practiced in the area since 1975.

Plaintiff’s response: 

· Board certification represents a level of achievement of skill and knowledge in which standard of care is uniform throughout the medical specialty.

· Standard of care has not changed much since last 30 years.

Court:

· Even if you are a family practitioner conducting deliveries, you will be held to the same standard as a specialist doing the same job.

· The determination of the competency of an expert witness to testify is within the discretion of the trial justice.

· Cases have held that this holding is limited to situations where expert is from a different field and lacks knowledge of alleged malpractice area, but discretion is still upheld.

·  What matters is whether expert has knowledge of malpractice area, not whether expert is from the same field as the defendant.

· Similar locality rule was never intended to be applied so narrowly- no longer applicable.

· Resources available to physician, area of practice, length of practicing time etc. should be considered but no issue should be determinative.

· National standard of care imposed for medical services.

Holding: Case remanded for new trial

Comments:

· Plaintiffs may have used this expert because of code of silence. Since physician from a different geographical area and discipline, he may have no hesitation testifying.

· Say, both sides present expert witness, then question will go to jury

· Custom is THE basis for standard of care in medical practice

· RIL can be used in medical malpractice when expert witnesses show that even couldn’t happen without negligence

· When there are two schools of thought in a medical practice, a physician may rightfully choose to practice under either school

· If testifying medical expert is paid to do so, then jury must be made aware.

Matthies v. Mastromonaco

Supreme Court of New Jersey, 1999

· Physician has a duty to inform patient of all alternative courses of treatment, and all related material risks, even if procedure is non invasive. Failure to do so will found to be medical negligence.
Facts: 81 year old plaintiff fell in her apartment and broke her right hip. Defendant orthopedic surgeon prescribed bed rest rather than surgery. Plaintiff’s right femur displaced, her right leg shortened, and she lost ability to walk. Plaintiff was not informed of her options.

Issue: Whether the doctrine of informed consent requires a physician to obtain the patient’s consent before implementing a nonsurgical course of treatment?

Legal Issue: Whether a physician, in addition to discussing with the patient treatment alternatives that the physician recommends, should discuss medically reasonable alternative courses of treatment that the physician does not recommend?

Plaintiff:

· Not informed of options.

· Expert witness: bed rest was inappropriate treatment.

· Defendant’s expert also admitted that pinning plaintiff’s hips would have reduced risk of displacement

· She would not have consented to bed rest if told of effect of treatment on quality of life

Defense:

· Reasons to recommend bed rest against surgery.

· Plaintiff’s bones too porous to hold the screws and could loosen

· Surgery would be risky because plaintiff old and frail and weak

· Defendant was partially paralyzed  already

· Informed consent applies only to invasive procedures

Court:

· Physicians have a duty to evaluate relevant information and disclose all courses of treatment medically reasonable under circumstances

· Only obliged to disclose that information material to a reasonable patient’s informed decision

· Duty to disclose especially important when alternatives are mutually exclusive

· Although physician can recommend, final decision is up to plaintiff. P must show would have chosen that alternative.

· Informed consent does NOT apply only to invasive procedures

· Analysis focuses on physician’s deviation from a standard of care

· Physician should also disclose all material risks

· Whether reasonable person in patient’s decision would have considered the risk material

· Different here because reasonable person standard applies to P, not D.

· Physician’s failure to obtain informed consent is a form of medical negligence, and a breach of right

Comments:

· The “Informed Consent” doctrine brings patients to equal level with doctor.

· Elements of negligence

· Harm: Physical Harm- although doctrine doesn’t require it to show negligence, courts use it.

· Duty: Physician has duty to let patient know of alternative treatment

· Causation: Material risk of treatment chosen by patient

· Breach/Standard of Care: The scope of the disclosure

· Damages: to claim damages, undisclosed risk must manifest itself (if P was mobile, no suit)

· You can win in such a case if (1) no alternatives (2) active surgery where consent could not be obtained

· Subjective and objective standard: problem with patient just saying that I did not give consent is that anyone could say it after an undesirable consequence. Objective standard takes care of that problem.

· If and only if patient is unconscious or incapable of giving consent, and either time or circumstance to do not permit physician to obtain family member’s consent, can physician presume that patient will consent to life saving treatment. People have the right to refuse life saving treatment.

Chapter 3: The Duty Requirement: Physical Injuries

Tort duties can be defined in terms of two principles:

1) Misfeasance v. non feasance: Action v. Inaction

2) If you create a risk of injury to others, you have a duty to exercise care to avoid injuring others

3) Duties of affirmative action: when this is present, law imposes a duty to get involved.

a. Special relationship to victim. Eg: prisoner-guard, parent-child, conductor-passenger

b. Special relationship to perpetrator. Eg. Parent-child (when child commits), employer-employee

(Tarasoff case)

c. Duty based on innocent creation of risk. Eg. Car breaks down at night on road to put hazard lights

d. Gratuitous Services exception: If you have no duty to do so, but still take charge of another who is helpless, you then have a duty, and you are liable:

i. If you fail to exercise reasonable care to secure safety of the other

ii. If you fail to continue to provide protection, and by doing so, you leave other in a worse position than when you took charge.

Exceptions to Risk Creation Rule:

In some cases, even though you created the risk, you do not have a duty. Classic examples include duties to the unborn and duties to avoid infliction of emotional distress.

Now courts are more likely to allow for duty to fetus because of improved technology, and insurance availability. 

· Courts are less likely to extend liability for risk creating conduct beyond the circle of foreseeability.

Duty and Proximate Cause:

Courts frequently use concept of proximate cause to limit liability to the foreseeable consequences of a negligent act. By contrast, courts often use duty concept to deny liability for consequences that are foreseeable, as in the early emotional distress and fetal injury cases. 

Harper v. Herman

Supreme Court of Minnesota, 1993

· Social host has no special relationship with guest and where there is no special relationship, no duty exists. 
Facts: Plaintiff was invited to defendant’s boat. After few hours of boating, the group decided to go to an island. The water around the island was shallow. Plaintiff jumped into the water and  injured his spine, rendering him a quadrapalegic.

Plaintiff: 

· Defendant owned a duty to plaintiff to warn him that water was too shallow

· Special relationship created when plaintiff was allowed onto the boat.

· The risk for foreseeable to the defendant

· Andrade v. Ellefson: “Actual knowledge of a dangerous condition tends to impose a special duty to do something about that condition.”

Defendant:

· Harper was not particularly vulnerable and he had the ability to protect himself

· Defendant did not gain anything from having plaintiff on boat

· Defendant did not hold power over plaintiff

· If a child could understand the inherent dangers of water, so should a 20 year old.

Issue: Does a boat owner who is a social host own duty of care to warn a guest on the boat that the water is too shallow for diving? 

Court: Superior knowledge by itself, in the absence of a duty, is insufficient to establish liability.

Comments: 

· Suppose P had told D, I am relying on you. This still would not work because D has not accepted.

Criteria for determining duty:

· Special Relationship:

· If Π is in a vulnerable position.
· If Δ is profiting from activity.
· IF Π should have to rely on Δ if he was responsible for himself (dependent)

· Superior knowledge does not = special relationship

· Custodial – parent/child, etc.

· Relationship determines degrees of dependence

· Affirmative action:

· Misfeasance (an affirmative action) – Π will argue

· Nonfeasance (someone fails to do something) – Δ will argue

· Promise induced reasonable reliance

· D, without fault knocked a utility pole into the street and drove on. P ran into the pole. Court held that D had an affirmative duty to use due care to remove hazard or to warn others of it.

· If actor does not voluntarily assume a duty to plaintiffs by acting affirmatively to induce them to rely upon him, no liability. E.g. Cab driver who picks up driver of a disabled car parked in the middle of the road (the car later causes an accident.)

· Ordinary duty of care v. no-duty rule

· Gas utility company has a duty to warn customers of dangers of which it knows even though the danger is due to fittings in the home that were not provided by the utility.

· A person who lacks ownership or control of property cannot fairly be held accountable for injuries resulting from a hazard on the property.

Farwell v. Keaton

Supreme Court of Michigan, 1976

· If you try to aid a person, by placing that person in such a position that no one else can aid him, you create a duty to help that person. If you discontinue that aid, you can be held liable.
Facts: Siegrist and Farwell followed some girls, whose friends beat Farwell up. Siegrist later found Farwell, applied ice to his head, drove him around for approximately two hours, stopping at various restaurants. Farwell went to sleep in the back seat. Siegrist left him in the car in the driveway and left. Farwell was taken to the hospital the next day by his grandparents, and he died three days later of pneumonia.

Plaintiff: Siegrist is guilty of negligence/ failure to provide adequate care

· If Farwell had been taken to hospital before, 80-85% chance of survival

· Siegrist knew that Farwell was badly injured

Defense: Not liable because he had no duty to obtain medical assistance to Farwell

Court: Siegrist owed a duty to Farwell due to the special relationship that arose from being on a social venture

Rationale:

· If defendant attempted to aid victim, a duty arose which required defendant to act as a reasonable person

· Companions on a common undertaking have a special relationship with one another

· There is reliance here.

· If there is a special relationship, and one party knows of the peril that the other is in, and could render assistance without endangering himself, he had an affirmative duty to come to the other party’s aid

· Jury question when duty arises from factual circumstances.

Dissent: There is no duty just because there is a moral obligation. 

Discussion:

	
	Farwell
	Harper
	Kendall

	Wrong
	Failure to rescue/provide adequate care
	Failure to warn
	Act

	Main difference
	Comission

-Special relationship

-Begun rescue
	Omission
	

	Imbalance of power
	Yes
	No
	


Once you begin rescue,

· You prevent good rescue (if no one else can get to the person)

· Comission- creating a risk by deterring rescue and establishing a special relationship

· Breach of duty is a question for jury.

· Existence of duty is a question of law (judge).

· Question of whether there was rescue could be question for jury.

· Example: if a passerby had found Farwell, tried to revive him, then left.

· Question would be if there was a rescue, and if passerby made situation worse.

· If plaintiff can establish that decedent RELIED on defendant’s promise, and would have acted differently without it, then there is liability- Promissory Estoppel
· E.g. person who relied on sheriff to let her know when prisoner was released

· E.g Manager who promised to tell employee if wife called of labor pains.

· If doctor of a prospective employer finds that prospective employee has a health condition, doctor has a duty to tell the employee of that condition.

Tarasoff v. Regents of the University of California

Supreme Court of California, 1976

· When a therapist reasonably knows or should have known that his patient could cause harm to a victim, he must exercise due care to protect the victim, even it breaches the confidentiality or leads to unnecessary warnings.
Facts: Poddar killed Tarasoff.  Poddar had confided in his university’s psychologist Dr Moore that he intended to kill her. He was detained by campus police upon Dr. Moore’s request but released according to Dr. Moore’s superior. No one warned Tatiana or the plaintiff’s.

Issue: Once a therapist determines, under professional standards, that a patient poses a serious danger of violence to others, does he have a duty to warn victim?

Plaintiff:

· Tatiana’s death resulted from defendant’s negligent conduct to warn her or others who could warn her

· Special relationship existed between Poddar and therapist, so he had a duty to warn

Defense:

· No duty of care owed to Tatiana or her parents, and in the absence of such a duty, they need not warn.

· Therapists cannot accurately predict whether or not patient will resort to violence

· Unnecessary warnings

· Breach of trust between therapist and patient

Court:

· There is a special relationship between therapist and Poddar, and this enough to create a duty between therapist and Tatiana.

· Therapists will not be held liable for failing to accurately predict.

· In the instant case though, therapist had accurately predicted. Was just negligent in not warning.

· If therapist feels that there is a reasonable chance there will be harm to victim, must exercise reasonable care to protect that victim.

Policy guideline to determine breach

· Foreseeability  ∞

· Connection between defendant’s conduct and plaintiff’s harm ∞

· Prevention of future harm ∞

· Consequences on community ∞

· Burden on defendant to warn ∞

· Injury

· Causal link

· Moral blame

· Availability, cost and prevalence of insurance (relevant to both P and D, to make party “whole”)

Rationale:

Public policy: 
Unnecessary warning is a reasonable price to pay for victims’ lives saved.



For confidentiality, protective privilege ends where public peril begins

Dissent: The standard should be “knew”, not “should have known”. Also, without confidentiality, people like Poddar will be discouraged from seeking psychiatrists.

Discussion:

· Plaintiff could have filed “failure to control” claim but that would have been very weak.

· This case is not about duty of care to family of victim, it is about duty to third party.

· A molesting 7 year old girl. B walks by and B is A’s friend. As law stands now, B has no duty to stop A.

· Tarasoff is an affirmative duty case.

· Contract with ordinary duty of care case.

	SOCIETAL VALUE
	INDIVIDUAL INTEREST



	Could save lives – prevents future harm
	Professional inaccuracies that someone will actually act – will result in false scares . . .  paranoia and undue burden on doctor



	Protective privilege ends where public peril begins
	Confidentiality – could effect how effective therapy is for nutcases (essential to trust)



	Must be limited to specific threats – i.e. not a threat to all blondes in the area
	Threats might not be taken seriously by police if so many are issued




· Doctor who knows that patient has HIV, will be found to have a duty to person who patient passes it to, if he does not let patient know about the condition.

· No duty to let patient’s partners know.

· Doctor who knows that patient has carcinoma which could be passed on to child, but doesn’t reveal info about the disease to patient, owes duty to child.

· Doctor has no duty to warn patient of side effects of lithium, when accident occurred 5 days after last dose

· If liability ran to future generations, there is a risk of defensive medicine that is detrimental to society

· If doctor prescribes drug and tells her it’s OK to drive, but then she drives, loses consciousness because of the drug, and crashes, and children are in the car, no duty to children UNLESS children relied.

Policy Basis for Invoking No Duty

Strauss v. Belle Realty Co.

Court of Appeals of New York, 1985

· When defendant’s services are offered to an unresolved group of persons, then liability to indirect customers cannot be imposed because of public policy concerns.
Facts: Electricity Company’s power system failed for the city. Plaintiff’s apartment building’s power came from this company and he was heading to the basement to obtain water (pump not working due to power failure) when he fell down the defective stairs. He is suing both the electricity company and the building for negligence.

Issue: Whether the electricity company owed a duty to plaintiff, whose injuries from a fall on a darkened staircase, may have been foreseeable, but with whom there was no contractual relationship.

Plaintiff: Electricity company owned duty of care

Defendant: If granted, liability cannot be contained to manageable levels ([policy argument)

Court: Electricity company is not answerable to the tenant for negligence.

Rationale: The court has a responsibility to define an orbit of duty that places controllable limits on liability.

· When provider does not have a reasonable opportunity to control the conduct of the injury-causing agent, it does not have a duty to injured (e.g. garage cannot control reckless driver)

· Asbestos Case. Plaintiff, was spouse of defendant’s employer, and contract asbestos induced cancer from washing husband’s work uniforms containing asbestos dust. Court held no duty to third party whose actions defendant had no control over. 

Reynolds v. Hick

Supreme Court of Washington, 1998

· When social hosts serve minor with alcohol, they do not owe duty of care to third parties minor injures.
Facts: Defendants served alcohol to underage nephew at their wedding. Nephew was involved in an accident and injured party (plaintiffs) sued the defendants.

Issue: Do defendant social hosts who provide a minor with alcohol owe duty of care to third party?

Plaintiff: Defendants were negligent, Unlawful to provide minor with alcohol

Defense: No social host liability for providing minor with alcohol.

Court: Law protects minors from their own intoxication, not third parties.

Rationale:

· Social hosts are not as capable of monitoring guest’s consumption of alcohol as are commercial vendors.

· Implications are wide sweeping because such a liability would affect almost every adult.

· Legislative intent of statute was to protect minors, not third parties

Discussion:

	Social Host
	Commercial Vendor

	Has lesser ability to control
	Has greater ability to control

	No profit motive
	Profit motive

	Foreseeability /expectation of risk is lower
	Foreseeability/expectation of risk is higher

	Cannot share the burden
	Can share the burden by passing it to customers


Role of statute:

· Safety statute

· Intended to protect minor, not third parties.

· Tarasoff factors: Court focuses on foreseeability, consequences to defendant, and burden on defendant to warn.

Court wants to keep this case out of the jury because they cannot control once it goes to jury, and they are placing emphasis on the implication if the case would go otherwise.

Dissent: Focuses on preventing future harm and moral blame factors

· If defendants had drunk alcohol with decedent in a small setting, and handed him keys to car, there is still no liability under this case because social host.

· Minor brings alcohol to a party. Defendants observe him drinking. Minor is killed in an auto accident on way home. Defendants NOT liable.

· For commercial hosts, Georgia statute requires not only intoxication, but also knowledge that person will be driving a vehicle.

Duties of Landowners and Occupiers

Three classes of plaintiffs:

	
	Definition
	Duty of Care

	Trespasser
	All entrants unless given permission
	No duty of care

	Invitee
	Possessor has interest in visit, and visitor believes that premises have been made safe to receive him
	Duty to exercise reasonable care to protect visitor against known and “should have known of” dangers, and those revealed by inspection.

	Licensee
	Visitor with permission, but no material benefit to defendant
	Duty to make safe dangers of which possessor is aware.


SEE HANDOUT.

Carter v. Kinney

Supreme Court of Missouri, 1995

· If plaintiff is a licensee, then defendant only has to make safe the dangers of which possessor is aware.
Facts: Defendants host a bible study group at their home. Plaintiff slipped on a patch of ice outside the home and broke his leg. Defendants had cleared snow the night before and were not aware that ice had formed overnight. 
 

Issue: Whether duty is owed and what scope of duty is owed.

Plaintiff:

· Plaintiff is an invitee

· Defendants derived intangible benefit

Defendant:

· No social interaction between plaintiff and defendant outside of church

· Defendant derived no benefit.

· Plaintiff is a licensee

Court: Plaintiff is a licensee and therefore, plaintiffs did not owe higher standard of care.

Rationale:

· Social guests are subclass of licensees

· Licensee becomes invitee when possessor derives material benefit, or extends invite to public

· Defendants did not derive material benefit, and did not extend invite to public.

Discussion:

· Learned Hand Formula: determining breach, B is less than PL

· Material benefit is suggested to be something like money, business etc. (tangible).

· Contextual. If Dalai Lama goes to a spiritual school to lecture, considered invitee coz it is their business.

· A solicitor who comes to sell you stuff is a licensee.

Heins v. Webster County

Supreme Court of Nebraska, 1996

· Landowners owe a reasonable standard of care to ALL lawful visitors, removing the old distinction between licensee and invitee.
Facts: Plaintiff visited defendant’s hospital, where his daughter worked, to coordinate plans to play Santa Claus in the upcoming Christmas season. When exiting the hospital, plaintiff slipped on the ice and injured his hip.

Issue: Whether court should abolish distinction between licensee and invitee and require reasonable care to all non-trespassers?

Plaintiff: 

· Hospital was negligent because

a) He was a public invitee

b) Social guest

c) Hospital was aware that he was on the premises

· The licensee-invitee distinction should not be upheld anymore.

Defense:

· Taking away the distinction means no standards of liability

· Landowners would be less able to guard against risks because of unpredictability.

Court: The licensee-invitee distinction should be eliminated by requiring standard of reasonable care for ALL lawful visitors. Trespassers, however, will remain in a separate category.

Factors to determine whether a landowner or occupier has exercised reasonable care:

1) Foreseeability

2) Purpose of visitor’s entry

3) Time, circumstance and nature of entry

4) Use to which premises are put or expect to be put

5) Reasonableness of the repair, inspect or warning

6) Opportunity and ease of repair, correction or warning

7) Burden on plaintiff in terms of inconvenience and money

Rationale: In the urban, industrial society, the distinction cannot be justified, and the nature of the common law distinction makes the law harsh and unpredictable. Also, argument that just because people have a different status, their life and limb do not become less important.

· Unfairness seems to play in because court says that defendant had gone to hospital to use vending machine, the status would have changed- arbitrariness.

Discussion:

There is a policy consideration here because it seems to create an incentive for the hospital to change.

	Policy Against Common Law Rules
	Against Abolishing Common Law Rules

	Arbitrary because too many rules and exceptions
	Predictability factor 

	Rather antiquated
	

	Courts are moving away from distinction
	

	Too Harsh for Plaintiffs
	Too harsh on defendants- maybe not as much on hospitals, but more on homeowners.

	Unjustly shields some defendants
	Sanctity of homes will be invaded


Broadbent v. Broadbent

Supreme Court of Arizona, 1995

· Parental immunity is judged using the “reasonable parent” standard. Parent can avoid liability if there is no negligence, but not because of status.
Facts: Defendant mother was watching her 2.5 year old son swimming. Phone rang. Defendant went inside. Son drowned. He suffered severe brain damage because of lack of oxygen.

Issue: Whether parental immunity doctrine applies

Court: 

· Parents do not possess complete discretion in raising their children

· “Reasonable Parent test” where parent’s conduct is judged compared with that of a reasonable and prudent person in a similar situation.

Other jurisdictions

· Duty to world v. duty to child: no parental immunity if parents have the same duty to the world

· Parental immunity does not apply when:

· Parent acting outside parental role and within scope of employment

· If parent acts willfully, wantonly and recklessly

· Child or parent dies

· Someone is acting in a parental role

· Child is emancipated

· Third party is liable for a tort

· Parental immunity

Analysis:

Earlier reasons advanced for parental immunity- Court thinks these are weak reasons

1) Domestic tranquility

a. Court says injury to the child disrupts more than a lawsuit

2) Danger of fraud

a. Court says this is present in all lawsuits

3) Deplete family resources

a. Court says the opposite is true because insurance money will come to parents

4) Benefit the parent

a. Court says this is a problem for probate court and inheritance, not for tort law

5) Interference with discipline

a. Court hints that parents can be sued for intentional torts

Concurrence: Palpably reasonable. Would another person in parent’s position have acted that way.

· If child cannot sue parent, third party cannot sue under same action

· Immunity available for supervision claims (child injures someone) unless there is negligence

· Child born alive sued mother for failing to use reasonable care to cross street (fetus can sue third party also)

· In another jurisdiction, court held mother did not owe duty of care to fetus

· Some states have adopted total immunity in the face of insurance

· Defendant had every incentive to lose the suit; unfair to insurance company

Riss v. City of New York

Court of Appeals of New York, 1968

· Governmental immunity protects when the government service being provided is that of protective services. When it is a service that has displaced a previously private enterprise, there is liability.
Facts: Plaintiff was terrorized for six months by a man who hired a goon to throw lye on her face and disfigure her. In the meantime, plaintiff unsuccessfully sought police protection 

Issue: Liability of a municipality for failure to provide special protection to a member of the public who received numerous threats and eventually suffered dire personal injuries for lack of protection.

Court: Where the function of the governmental service is to protect public from external hazards and particularly to control activities of criminal wrongdoers, there is no liability.

Analysis:

There are two kinds of cases:

1. When governmental service has displaced or supplemented traditionally private enterprises such as hospitals, transit systems, places of public assembly

There is direct use here, and so LIABILITY applies.

2. When government service  is to protect public from external hazards and control activities of criminal wrongdoers- NO LIABILITY

a. Unpredictability

b. Limited resources

c. The scope is undefined by the legislation

d. There is no precedent

Discussion:

The idea that lurks in these cases of Governmental Immunity is the idea of “separation of power” between government and the individual. 

Dissent: Says that the reasons given by the court for the ruling do not suffice. Once municipalities have taken the responsibility of providing the services, even if protective, they cannot escape liability for their failure to provide those services. 

Discussion: 

· Hypo- Police officer drives negligently through red light. Can we sue government?

We could use commission (going through the red light) v. omission (failure to provide protection. We could also look at burden on defendant. Court could say it is not in the realm of providing safety but more in the realm of providing services

· Limits of Governmental Immunity

· Creating risk

· Creating reliance

· Acting affirmatively

· Foreseeability

· If government puts out a poster of a wanted criminal, person identifies the criminal and is then killed, government has a legal duty to protect the identifier.

· When there is reliance, there is bound to be liability in the face of governmental immunity.

· Exception to governmental immunity doctrine

· Reliance

· Special relationship

· Assumption by municipality of promise or action to act on behalf of party

· Foreseeability

· Direct contact between government agent and injured party

· Reliance

· 911 calls- failure to send help: all factors to form a special relationship in such a situation might be fulfilled

The Duty Requirement

Non Physical Harm

The next two cases deal with a direct relationship between the plaintiff’s action and the defendant’s distress.

Falzone v. Busch

Supreme Court of New Jersey, 1965

· Where negligence causes fright from a reasonable fear of immediate personal injury, which fright is adequately demonstrated to have resulted in substantial bodily injury or sickness, the injured person may recover if such bodily injury would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright.

Issue: Can the plaintiff recover for bodily injury or sickness resulting from fear for her safety caused by a negligent defendant, where the plaintiff was placed in danger by such negligence, although there was no physical impact?

Facts: Falzone was injured by defendant’s automobile. Mabel Falzone, his wife, was seated in his automobile close to the accident and the defendant’s automobile came so close to the plaintiff that it put her in fear for her safety. As a direct result, she became ill and required medication (this is the considered substantial body injury)

Court’s Rational: In the Ward v. West Jersey & Seashore R.R.Co (NJ, 1900) case, three reasons given to uphold physical impact theory. Court now says that the reasons assigned in Ward are no longer tenable. 
1. Physical injury not the natural and proximate result of the negligent act

Court has made what is properly determinable by medical evidence, a matter of law. Moreover medical knowledge on the relationship between emotional disturbance and physical injury has readily expanded.

2. Since this was the first action of its kind in New Jersey, the consensus of the bar must have been that no liability exists in the absence of impact.

Court implies that we would not have evolved if the law did not change. 

3.  Public policy- flood of litigation and fraud.

Problem of tracing a causal connection between cause and injury is not peculiar to cases without impact. Difficulty of proof should not bar plaintiff from the opportunity of attempting to convince court. Also, says that the rules of evidence guards against fraud and that jury will decide on the facts. Also, if there is flood of litigation, the proper remedy is expansion of the judicial machinery, not decrease in availability of justice.

4. A fourth concern appears to be that because there is no bright line, the rulings are arbitrary.

Elements of the holding:

a) Reasonable fear of

b) Immediate Harm

c) And results in substantial bodily injury

Discussion:

Impact is not necessary to establish extreme emotional distress, instead use the following elements:

· Must have physical symptoms

· Must be immediate (jurisdictions divided)

· Must be substantial (cannot recover for vomiting)

· Be within the zone of danger

· Must immediately fear for her own safety and not someone else

· Must have proof.

· Must also have notice to Δ (deterrence).  
· Fear must be reasonable.

· Goal is to compensate P and deter D

    Liability applies when:

· Where person is injured attempting to avoid a hazard negligently created by another, he may recover for physical consequences of fright even though immediate injury was slight and was not a link in causal chain.

· Physical injury traceable directly to fright, when there is any impact, however inconsequential or slight

· Where physical suffering resulted from a willfully caused emotional disturbance.

· Definitive nervous disorder can be termed a physical injury sufficient to support damages for negligence.

· There are rare instances where court still demands physical injury (case where patient was wrongly informed that he was HIV positive and remained under that impression for 18 months).

· Wooden v. Raveling- allowed plaintiff property owner to recover when car came on and nearly hit her.

· Lawson v. Management Activities- did not allow recovery for bystanders who watched a plane crash.

· Quill v. Trans World Airlines- granted P recovery for ED when plane plunged downward almost crashing.

· Survival Statutes- permits decedent’s estate to proceed with claims he himself might have brought if alive.

· Sander v. Geib- allows P recovery for D’s negligence in reading pap smear test’ too late to predict cancer

Gammon v. Osteopathic Hospital of Main Inc.
Supreme Judicial Court of Maine, 1987

Court says here that a person’s psychic well being is as much entitled to legal protection as his physical well being.

·  When defendant can reasonably see that mental distress will result from his negligence, he can be held liable
Facts: Plaintiff’s father died and the funeral home, instead of sending him father’s personal effects, sent him a pathology specimen of some person’s leg. P began to have nightmares, personality was affected, and relationship with wife and children deteriorated. Sought no medical or Psychiatric attention and offered no medical evidence.

Theory: Negligent infliction of emotional distress

Court: Evidence in this case would support a jury finding that either or both defendants failed to exercise reasonable care to prevent such an occurrence. No sound basis to preclude potential compensation to P. 

Rationale:

Exceptional vulnerability of the family of recent decedents makes it highly probable that emotional distress would result from mishandling the body. Therefore, defendant reasonably should have foreseen that mental distress could result from his negligence. Court also sees requirements of some past cases as arbitrary.

Elements of the holding:

· Vulnerability- also related to forseeability

· Ordinary sensitive person v. super sensitive. (This elevates ED to level of physical harm. Later cases restrict it to Special Relationships). This is again used to judge whether defendant could have foreseen.

· Severe Emotional Distress

Areas where Emotional Distress has been granted in the past:

1. Where Emotional Distress has been intentionally or recklessly inflicted

2. Where ED results from physical injury negligently inflicted

3. Negligently inflict ED results in physical injury

4. In this case, negligent infliction of ED was granted when defendant could reasonably foresee

· Dobran v. Franciscan Medical Center- P wanted to test if cancer had metastasized. Tissue removed and sent to Calif for testing. On the way, tissue thawed and could not be tested. P sued (lingering fear). Court rejected P’s claim because P was not placed in actual physical danger because of defendant’s actions.

· Johnson v. State- When telegram appears wrongly informing of death, P’s claims have been permitted.

· Baker v. Dorfman- P wrongly informed that HIV positive. Permitted.

· Nieman v. Upper Queens Medical Group- P’s physician wrongly informed that P sterile. Permitted.

· Physical manifestation- neuroses, psychoses, depression, phobia, shock. 

· Temporary fright, disappointment or regret does not suffice

· Marzolf v. Stone- Physical manifestations not required. But objective medical evidence required (case involving bystanders).

· Sullivan v. Boston Gas Co- Ps watched as house burnt. Permitted repeated hysterical attacks as illnesses.

· Headaches and nausea if lasting could qualify. Transient vomiting does not.

Portee v, Jaffee

Supreme Court of New Jersey, 1980

· Defendant has duty to avoid inflicting emotional harm on third party if there is a close relationship between injured and third party, plaintiffs witness incident, are near injured person, and there is severe emotional distress.

Facts: Plaintiff watched her seven year old son suffer in pain as he was trapped in an elevator for four hours, and finally die because of multiple bone fractures and internal injuries. Plaintiff became depressed and self destructive, slashed her wrist in a suicide attempt, and required physical therapy for her wrist and extensive counseling and psychotherapy. Trial court granted summary judgment for defendants on grounds that P’s claims for psychological injury did not meet the requirements of Falzone.

Issue: Whether a parent can recover damages for the emotional anguish of watching her young child suffer and die in an accident caused by defendant’s negligence. Question is whether liability should exist when there was no potential for personal injury, but distress resulted from perceiving the negligently inflicted injuries of another.
Court’s Rationale:

Court considers three factors from Dillon v. Legg (Calif, 1968) that determine whether an emotional injury would be compensable because foreseeable: proximity, direct emotional impact (as opposed to learning from others), whether P and D were closely related.

1) Existence of close relationship – court finds this the strongest. Parental love. Holds that existence of marital or intimate familial relationship is essential for negligent infliction of ED case.

2) Plaintiff witness the incident is essential as this could injure his emotional stability. (This is a way for the court to control scope.)

3) Plaintiff be near injured person. This takes it back to point 2. Court says that the risk of emotional injury exists because of point 2, not because of point 3.

4) Severity of emotional injury causing emotional distress. Court adds this factor. Therefore, risk of an extraordinary reaction to less serious injury is not sufficient to result in liability.

Discussion:
· New York Court does the Zone of Danger test. Here, if there is severe emotional distress and serious harm results to family, there is liability. This just falls under the Portee ruling, according to New York.

· In New Jersey, the emphasis is on emotional tranquility while the NY court ties it to physical risk.

· New York’s rule restricts the number of plaintiffs. 

· Court is trying come out with some kind of bright line.

· Limits the 3rd party.

· Court are divided on whether cohabitants can recover (e.g live in relationships)

· Loss of Consortium- letting people recover damages for something that happened to somebody else.

· Spouses: Rooted in the idea that if something happens to servant, you can recover for the service. The idea moved on to husbands who can recover for services, affections etc which could be equated with material benefits. It was a while before wives could recover. 

· Parents could recover for loss of children- there is still an idea that a child benefits the household.

· Cohabitants- Court still reluctant to award here.

· Kids and Parents- Can kids recover for injury to parents? 

· Each jurisdiction has a different take on this case.

· Barnhill v. Davis, Iowa 1981: P thought mother hit by car when she was not. Claimed serious emotional and physical harm. Court held for P because a reasonable person would have believed.

· Barnes v. Geiger, Mass 1983: P thought child injured when it was an unrelated child. P died. Court denied recovery to control scope.

· Sell v. Mary Lanning Mem. Hosp, Neb 1993: P sued because wrongly informed that son killed. Court denied recovery because plaintiff’s  reactions were inadequate.

Broadbent and Riss- deals with the ideas of immunity; Falzone- you may not recover unless you were in risk of danger; Gammon- broader rule; Portee- you may be liable for Emotional distress caused to third parties

CAUSATION

Generally, you cannot recover unless defendant’s actions caused the injury or harm

Tricky part to causation is that there are two parts:

1. Cause in Fact  (Actual/ But For Cause)
This negligent act led to the harm (It is not enough that the conduct caused the harm, it must be negligent).

a) “But for defendant’s negligence, plaintiff would not have been injured”- traditional view. Sine qua non

· If there are multiple actors in the ‘but for’ test, it is not a defense for one negligent actor that someone else’s negligence also contributed to the accident. 

· You just need to a be A cause in fact, not THE cause in fact.

· Holds even if the negligent acts took place at different times.

b) Was the defendant’s negligence a substantial factor in leading to the defendant’s injury?

· This is usually a jury question.

· When two defendants acted negligently and either’s act would suffice to cause injury to P.

· Example: Anderson v. Minneapolis 1920. Two fires burnt down one house and the argument was that each of the fires was sufficient to burn down the house. So, both defendants were not the ‘but for’ cause. Court ruled that it is sufficient if the defendant would be the cause in fact if the jury found that the act was a ‘material or substantial element’ in producing the injury.

Substantial factor test hypo: Two men spray their tomatoes with harmful pesticides, and the tomatoes are put out together in the market. P eats a tomato and falls sick. Here, substantial factor test is not applicable because ONLY ONE of the defendants’ tomatoes made him sick.

2. Proximate Cause

When there may be not direct cause-in-fact, we ask whether the defendant’s negligence was a substantial material factor in causing the injury.

· We are not going to allow every single person who caused harm to be liable. For example, I injure someone who injures someone else who injures a pregnant woman whose child is born handicapped. And the cause is traced back to me. Policy issues.

Hypo: You drive at 90 miles per hour. Get to destination. Tree falls. Passenger dies.

Cause in Fact: But for you going at 90 miles per hour. You would not have gotten there then.

 Proximate Cause: The fact that your negligence was wrong seems to be unrelated to the tree falling. Someone who drove faster might have missed the tree.

***** Always start with “but for cause” because it is usually the simpler test.

Stubbs v. City of Rochester

Court of Appeals, NY 1919

· If P establishes facts from which it can be said with “reasonable certainty,” more than 51%, that the direct cause of the injury was the one for which D was liable, then P does not have to disprove all other causes.

Facts: P suffered from typhoid and claims that he contracted the typhoid as a result of the city’s negligence which caused the drinking and sewage water to be mixed. However, P was unable to prove direct cause.

Issue: Did plaintiff produce evidence from which cause of illness can be determined to be D’s contaminated water?

Plaintiff:

· Witnesses testified that water was contaminated (expert testimony)

· 57 witnesses to show that they contracted typhoid and drank the water

· The only water he drank was the contaminated water because he did not go out of the city

· Number of typhoid cases had increased

Defense: 

· P has not shown that he contracted typhoid by drinking the water
· Other causes include food, seafood, milk and veggies, flies, personal contact with someone who has typhoid, ice, food washed in infected water, several unknown causes as well.
· P has to show that his illness was not due to any other cause.
· The water is pure wholesome water without contamination
Court: The facts must be submitted to jury, and jury will decide what the “reasonable” inference is.

Rationale:

· There is no need for plaintiff to disprove all other causes to show this cause.

· It would be impossible.

Discussion:

· This case acts as a precursor to modern day environmental torts.

· Tricky because there are a host of reasons and no real way of proving that the defendant caused the action.

Test used: Reasonable certainty (i.e, > 50%)

c) This was the only water plaintiff was drinking

d) Expert witnesses opine that this is probably the cause

e) Statisticians show that there are more than 50 cases of typhoid 

· Not conclusive because defendant could argue that there were flies during the summer

f) 58 residents who drank the water and got typhoid.

· What matters is this whether the defendant’s negligence caused this person’s typhoid.

Hypo: say plaintiff wins here. Should all the other fifty eight individuals prevail as well? (They may not because they have all different juries. Question is SHOULD they have?)

It is hard because of those, there are people who might have gotten typhoid anyways, and the blame might fall on defendant for no fault of defendant’s?

Additional things that might help to persuade the court:

· The strain of the bacillus was found in the water.

· Argue that yes, eight people might recover who did not get typhoid from defendant. But still, deterrence is necessary.

** SEE CAUSATION HANDOUT FOR HOW THESE PEOPLE MIGHT BE COMPENSATED.

Probabilistic harm in the future: most common response is to tell plaintiff to sue for disease when it develops.

· Unfairness because you are giving 100% recovery to someone who has 75% chance of developing disease

· Depletion of defendant’s resources

If compensation is given for future harm, then the compensation may also reflect the low probability

Loss of Chance

When statistical evidence establishes that the defendant’s negligence decreased the plaintiff’s chances of recovery, but cannot resolve the issue of whether she would have recovered if promptly diagnosed. For loss of chance cases, the courts prefer the percentage solution.

Alberts v Schultz

Supreme Court of New Mexico, 1999

· Π must prove to a reasonable medical certainty that Δ’s alleged negligence proximately caused the lost chance to avoid amputation, and the certainty must be more probable than not (>50%)

Facts: Plaintiff had a rest pain. He went to the defendant doctor who did not order an arteriogram, did not conduct other tests, and the requested referral to the second defendant did not occur until 13 days afterward. Second doctor took arteriogram but since there was no improvement, leg was amputated four days later.

Issue: Should loss of chance doctrine apply in this case?

Plaintiff: 

· Defendants were negligent for not performing accurate tests and warning plaintiff

· The thirteen day delay could have saved P’s leg (Expert testimony)

Defense:

· P’s expert could not state to a reasonable degree of certainty that if doctors had not been negligent, leg would have been saved.

Court: Albert’s claim fails because they have not shown, to a reasonable degree of medical probability, that the alleged negligence caused P to lose his leg.

Rationale: P has not shown that there was window of time during which measures could have been taken to save P’s leg and that if bypass had been conducted earlier, the leg would have been saved.  Expert could also not provide evidence.

Discussion:

· The essence of a lost chance claim is that there is chance P would have been better off with adequate care and because of D’s negligence, this chance is lost.

· Differs from traditional malpractice claim because P does not claim that N caused the whole injury

· You start with what your probability would have been if doctor had not acted negligently and what it became because doctor acted negligently.

· Elements of loss of chance same as N: duty, breach, cause and damages.

· P bears burden of proving each element.

· The harm is not the loss of the leg, it is the lost chance.

· Two injuries in lost chance cases

* Underlying injury caused by presenting problem and * exacerbation of presenting problem

· Loss of chance recovery is limited to cases where chance lost is “sizeable enough.” 1% too little

· Standard of recovery: P must demonstrate, to a reasonable degree of medical probability, causation

· Injury was “more likely than not” caused by defendant’s negligence, no need to be certain

· Damages awarded on a proportional basis

· There must be actual injury.

Say, that there was a 90% chance of saving the leg. The chances of having leg are sizeable, and the claim is likely to win and they are more likely to get full damages.  

Problem with case: The reason we don’t have evidence of whether vein was good or bad is because doctors did not take that information in the beginning (courts did not say whether this was negligence) and keep records.

Underlying court’s thought : They do not want to open the doors to loss of chance too wide because they want to only admit cases that have strong evidence.

Policy rationale for Loss of Chance

a) Deterrence for doctors

b) Fairness, compensation 

c) Incentives to doctors to do their best
Policy concern: impact of a change in law on costs of delivery of medical services.

SEE HANDOUT

Arguments against percentage solution: it overcompensates in cases where patient would have lost leg anyway, and under compensates in every case where the delayed diagnosis caused the amputation.

	COMPARISON


	HARM


	DAMAGES AWARD




	Traditional Malpractice (when the Δ causes greater than 50% loss of chance)

 
	Loss of Leg
	· Value of the leg

· Medical expenses

· Lost earnings

· Pain and suffering

· Loss of consortium

	Loss of Chance

(when the Δ causes less than or equal to 50% loss of chance)


	Loss of Chance (to save the leg)


	The percentage value of the Π’s chance for a better outcome prior to the negligent act


Joint and Several Liability

SEE HANDOUT

· Applies when the cause is indivisible (e.g. not if one had 40% chance and other was responsible for 60%)
· Traditional cases for JSL
· Multiple Ds act in concert
· Single indivisible injury (multiple Ds contribute to single harm)
· Alternative Liability (More than one D is N, but only one caused the harm and we do not know who)
· Means that each defendant is liable for the full amount of plaintiff’s damages.
· They can be sued singly or with other tort feasors
· Doesd not mean that one defendant will get stuck with the full amount
· Uniform contributions among Tortfeasors Act (not available for int’l torts)
· Implead other defendants, OR
· Bring separate action against second defendant
· Show that other tortfeasors were liable
· If one is insolvent, then remainign still split total
· You cannot seek contribution and ask other defendant to pay YOU the amount unless state law allows.
· That particular defendant was liable
· And he paid more than his pro rate share.
· Guarantees full compensation for wronged plaintiff
Summers v Tice

Supreme Court of California, 1948

· When two or more defendants were acting in concert or independently, and both were negligent, Alternative liability allows plaintiff full  recovery (jointly and severally liable) 

Facts: The plaintiff and the two defendants went hunting. The plaintiff was shot in the eye and lip by the defendants. Because both defendants used same gun and bullet, and shots were fired at the same time, no way of saying who caused which harm.

Issue: In case where plaintiff cannot ascertain which defendant caused the harm, should both defendants be held liable?

Plaintiff: 

· Precedent (Ybarra, and other past cases where defendants held jointly liable when actual tort feasor could not be identified)

· Defendant has more access to evidence than plaintiff

Defense:

· Since they are not joint tort feasors, they cannot be held JSL

· No sufficient evidence to show which defendant was negligent

· One defendant argues that other defendant admitted to third persons that shot came from his gun.

· Plaintiff did not know which one was at fault.

Court: Under such circumstances, each defendant is liable for the whole damage whether they are deemed to be acting in concert or independently.

Rationale:

· The burden of proof lies on the defendant because they brought about a situation where the negligence of one of them injured the plaintiff.

· Defendants are in better position to offer proof.

· Plaintiff is innocent and must get compensated

Discussion: 
** Note this structure for writing causation answers for exams.

Applying traditional Causation Test and choosing JSL

Using But For Causation:  Cannot use because but for their ‘joint’ causation, the injury would not have happened.

Probability test: At this point, it is a 50-50% chance that either defendant could have shot. 

Standard for causation: preponderance of evidence

Therefore, under traditional causation test, cannot prove that defendant is liable. So we use ‘Joint and Several Liability’ test.

Burden of persuasion is on the defendant: This is an unusual move because usually the burden of persuasion is on the plaintiff when the issue is of cause in fact. However, there is the idea of injustice. 

The theory that defendants had better access to knowledge than plaintiff 

In this case, the def. doesn’t know but due to P’s ignorance of the facts, court holds D responsible.

Contrast with a similar case (Ybarra here)

d) Differences: Ybarra was about RIL, which is a way about trying to prove breach. However, in this case, the court is trying to prove cause through Alternative Liability.

e) Similarity: the justice principles driving the holding in both cases feels quite similar. In both cases, the court seems comfortable punishing potentially innocent defendants.

Ybarra is trying to establish who is negligent using RIL but is also trying to establish cause as well. The only way Ybarra makes sense as a RIL case is if we use doctors as a team, but to any one defendant, it is very troubling. Ybarra is a special case.

Argument against Summers v. Tice is that it is literally guaranteed that if defendants cannot prove who caused the injury, they will be jointly and severally liable, and it is guaranteed that an innocent defendant will be punished. It goes against traditional tort notion that the defendant’s negligence must have caused injury to support liability.

Importance of Joint and Several Liability:

Say that the P won 100 dollars, and there were 100 defendants. 

f) Under deterrence (only $1 per defendant)

g) Fairness argument

h) Enforcing 100 judgments can be a problem for plaintiff.

Hypo: One of the defendants was negligent, another one had a seizure and gun went off. Here, we can only sue the negligent defendant, and he is responsible for the entire damage. JSL ONLY APPLIES FOR NEGLIGENCE.


· When evidence of true cause is not more accessible to defendant than to plaintiff, court unlikely to hold.

DES Cases

Here, instead of asking who caused the particular plaintiff’s damages, it asks who contributed to the creation of a general risk of injury, and distributes the damages among those risk creators in proportion to the amount of risk created. Therefore, defendants will be liable even though they did not cause her any harm.

Hymowitz v. Eli Lilly & Co.

Court of appeals New York, 1989

Facts: Plaintiffs were injured by DES drug ingested by mothers under pregnancy. Defendants are DES manufacturers. 

Issue: Whether DES plaintiff may recover against a DES manufacturer when identification of the producer of the specific drug is impossible?

Plaintiff: 

Defense:

· Plaintiff cannot identify manufacturer of the drug that injured them

· Revival of actions unconstitutional because Statute of Limitations had run out.

Court:  New York Approach

· Adopting national market share concept where manufacturers will be proportioned damages according to the “risk” that they posed to the public unless they can prove that they did not market to pregnant women. 

· If all participants are not in front of court, then liability cannot be inflated although this may prevent plaintiff from recovering 100% of damages.

Rationale:

· Common Law doctrines cannot provide relief
· Alternative liability not an option for big numbers.
· Concerted action cannot offer options either because action was not planned
· Cannot divide harm (single indivisible injury)
· National market share provides the most feasible and fair solution
· There was a wrongdoing
· Plaintiff was innocent and deserves relief
· Legislative approval- so cannot burden defendants too much
· Statute of Limitations has run
· Reliable determination of any market smaller than the national one is not pracitcal
Dissent: National Market Share approach, exempting those who can show, by preponderance of evidence, that their product did not cause the injury.

Discussion:

· This is a product liability case.
· Role of the Statute of Limitations:

· A lot of courts move from exposure to discovery i.e, SOL comes in when you go from exposure to the point when the effects are seen. 

· Rationale behind market share concept is optimal deterrence

$100 damages

5 defendants with 15% MS

Plaintiff gets $75; Defendant pays $15

Addressing insolvency: Say 1 defendant is insolvent. Each defendant still pays $15

· Plaintiff only gets $60 ($15 less)

· Rationale behind dissent’s position is optimal compensation

In the above example, each defendant will have to pay $20 if one party is insolvent. Goal is to make sure plaintiff receives full damages.

· There is something fundamentally unfair about this, because then plaintiff can potentially bring suit against just one manufacturer. 

· One way to soften this is to say that the plaintiff has to bring suit against at least 51% of the market share.

Hypo: Say that the manufacturer only manufactured white pills and defendant’s mother took red pills.

Under this case, can be held liable because it is based on the risk they posed to the public at large.

The court however says that if you did not market it to pregnant women, then you are not creating any risk and so, are not liable.

Hypo: What if the plaintiff can point to the exact manufacturer whose drug we took?

Then you are to use established principles of products liability/

!!! SEE HANDOUT FOR DAMAGES!!!! 

National Market Share only works when all jurisdictions follow both these approaches.

· Asbestos Cases: Court decided not applicable because for market share approach to be applicable, all products must follow same formula but asbestos is a generic term and there are several varieties.

· Jurisdictions are divided on whether market share approach applies when there can be other causes of the plaintiff’s condition. Recent holdings say that there should be no bearing of other causes on this.

· Vital vaccines: Courts decided not to apply market share because public policy goals would be subverted by allowing.

· Blood Clotting Factors: Although court felt that although blood coagulants does not have the constant quality of DES because blood donors keep changing, if the defendant was negligent, innocent plaintiff must be compensated using market share.

Proximate Cause

· Better way to think of proximate cause as legal cause.

· Legally, are we going to hold you liable for harm that you caused? Policy based.

· What we are really asking is whether the wrongfulness of act and plaintiff’s harm are connected. 

· Forseeability will almost always be discussed when we talk about proximate cause. 

· BUT foreseeability of what?

· Harm (we could have foreseeable harm but unforeseeable plaintiff)

· Type of harm

· Extent of harm

· Manner

· Directness of defendant’s negligence and plaintiff’s harm

· Time/Space

· Intervening Cause (did something happen in between)

· Forseeability?

· Independent?

· Who decides?

· Legal Duty- Judge

· Actual Causation- Jury

· Proximate Cause- Mix

Benn v. Thomas

Supreme Court of Iowa, 1994

· Under the eggshell plaintiff rule, defendant is responsible for full extent of harm even when that harm is unforeseeable.
Facts: Plaintiff died of a heart attack six days after he suffered from bruised chest and a fractured ankle in a motor vehicle accident caused by defendant’s negligence.

Issue: Did the trial court err in refusing to instruct the jury on the “eggshell plaintiff” rule?

Court: 

· Jury should be instructed on eggshell plaintiff rule.

· Once plaintiff establishes that the defendant caused some injury to the defendant, the eggshell plaintiff rule imposes liability for the full extent of the damages, not just those foreseeable to the defendant.

· Eggshell plaintiff: take plaintiff as defendant finds him. The injury, and not the dormant condition, is deemed the proximate cause of plaintiff’s death. 

Rationale:

· Plaintiff introduced substantial medical evidence to show that stresses and treatment after accident was responsible for heart attack and death.

Discussion:

· Remember, this case is not about whether the plaintiff would have died BUT FOR the defendant

· Eggshell plaintiff is the accepted rule for physical harm. However, not for negligent infliction of emotional distress because there is no way that you can assess, and there is the issue of fraud.

· In such cases, reasonable person standard is used.

· Intervening cause may cut off liability

· If the death would have occurred anyway, with or without the injury, then no liability.

Foreseeability

· The death was unforeseeable (the type and the extent of the harm)

· What was foreseeable

· Ankle injury

· Manner in which the injury was caused

· Plaintiff was foreseeable

Policy

· Deterrence

· Wrongful

· The goal of tort law is to restore plaintiff to how we found them. So, if cut someone expecting a band aid, and that person bleeds to death, we have to restore them and hold defendant liable.

· Encourage rescue

Damages will always be arbitrary. Compare injuring a regular person’s hand (medical damage

s) with injuring a renowned violinist’s hand (medical damages and potential loss of income)

Secondary Harm

Idea of intervening cause. 
You are creating a risk of rescue and if you have created that risk of rescue, then you are liable for the effects of that rescue even if the rescue was negligent. The creation of risk looks like a dependant cause.  (Ambulance driver having heart attack while rescuing patient from accident.)

Single and indivisible liability- plaintiff can claim complete damages from either defendant.

· If we just use creation of risk, there seems to be no limit. This is where the directness (time/space) element comes in.

Independent intervening causes may cut off the liability. E.g. lightning.

As the intervening cause gets further and further away in time and space and as the intervening cause is more independent (the lightning) than dependant (the hospital), he proximate cause of the original tort feasor is lessened.

In re an Arbitration between Polemis and Another and Furness, Withy and Co. Ltd.

Court of Appeal, 1921

Facts: Stevedores, under the employment of defendant, were moving benzine from one hold to another by means of a sling. Due to the negligence of the stevedores, one of the boards fell into the hold, and ship went up in flames.

Issue: Does it matter that the harm caused was not foreseeable in type?

Defense:

· Type of harm was unforeseeable

· If  they argue for the extent of the harm, court might refer to eggshell plaintiff rule and rule for plaintiffs.

· The harm that occurred could not reasonably be foreseen.

Court: It does not matter whether the harm was foreseeable or not, if negligence has been proved.

Rationale:

· Fire was directly caused by the falling of the plank.

· It does not matter whether the type or the extent of the harm was unforeseeable.

· All that matters is that there was no intervening cause.

Discussion:

What is unforeseeable?

· The extent of harm

· The type of harm

· The manner of the harm

How do we assess proximate cause in a case like this?


If there is direct causation, if an act directly leads to harm, then there is proximate cause (extension of but-for causation).  Court says that if you are negligent in the first place, you are liable for any harm that follows. Foreseeability matters but it is only important in showing breach, not in showing causation.

Secondary harm and the Polemis court: Part of the problem is that Polemis says that the causation needs to be direct, but does not say  how that differs from proximate cause.


Does it mean closer in time and space?


Intervening causes that are independent may make it not direct.

Benn and Polemis: In both cases, unforeseeability is related to the duty-breach question. Polemis is a little bit like Benn in that regard.

Overseas Tankship (U.K) Ltd. V. Morts Dock & Engineering (Wagon Mound)

Privy Council, 1961

Overrules Polemis!! But only for property. For personal injury, still refer to Benn for eggshell plaintiff!!

· The essential factor in determining liability is whether the damage is of such a kind as the reasonable man should have foreseen.
Facts: Defendants owned a ship that was taking bunkering oil. The oil spilled, accumulated near the plaintiff’s wharf, and the defendants set sail making no effort to disperse the oil. The oil did get on their slipways and interfere with plaintiff’s use of the slips. Plaintiffs made sure that it was Ok to order activities, taking all precautions to prevent flammable material from falling into the oil. However, oil was ignited, and the fire caused extensive damage to the wharf and to plaintiff’s equipment. 

Issue: When the defendant cannot foresee the type of harm, can he be held liable for it?

Plaintiff:  Quotes Polemis. Fire is related to extent of harm, and is related to breach.

Defense: The rule is too harsh. They are both independent causes

Court: 

· Polemis is overruled

· Defendant should only be responsible for natural or necessary or probable (foreseeable) consequences of his act because they have to be judged from the reasonable person standard.

· Essential factor in determining liability is whether act was foreseeable.

· Defendant not liable in this case.

Rationale:

· Current ideas of justice or morality

· Polemis rule is too harsh

Discussion:

· Wagon Mound is the majority approach.

Determining Negligence:

Harm that occurred: fire, and there was the oil on the slips of defendant’s property. 

Probability of fire (as parties represent): low, Congealed oil on defendant’s slow: high

Burden: not very high. Therefore, based on learned hand theory, there was negligence.

Unforeseeable extent or type? Unforeseeable type (this is what most cases are about). D did not know that the fire could happen and result in the damages.

· Not relevant that congealing was foreseeable to show that fire is foreseeable. Negligence has to be assessed for each act, not what led to another act.

Why do both cases come out the same way: Polemis and Wagon Mound?

Since there is no direct cause in the case of Wagon Mound, Polemis would also find that liability may not exist.

	Unforeseeable Type of Personal Injury


	Unforeseeable Type of Property Injury

	Proximate cause for both cases


	Polemis – if direct and harms Π then it’s foreseeable 

Wagon Mound – no proximate cause


	Unforeseeable Extent of Personal Injury
	Unforeseeable Extent of Property Injury 



	Proximate cause for both cases

Benn says yes as well
	Polemis – yes if direct 

Wagon Mount – no proximate cause

Most jurisdictions – proximate cause


Applying Wagon Mound to Benn: When property, then Wagon Mound applies. However, when personal, then eggshell plaintiff rule applies.

Eggshell plaintiff does not have a directness test, but Wagon Mound does. However, the issue at stake varies as well. The idea we are struggling with is that we cannot hold defendant responsible for ever, but still make sure that the burden doesn’t shift completely onto plaintiff.

Unexpected Harm

Doe V. Manheimer

Supreme Court of Connecticut, 1989

· Defendant is not liable for negligence when the harm was intentionally caused in fact by a third party
Facts: Plaintiff was raped by unidentified assailant on defendant’s property at 8 am in an area that had considerable overgrowth that shielded her from public view. Plaintiff suffered serious emotional and psychiatric problems afterward, requiring hospitalization, and attempted suicide.

Issue: Whether a landowner may be liable for a rape of a pedestrian committed on landowner’s property behind brush and trees that shielded the area from public view?

Plaintiff: 

· High crime area, mother had been robbed in building in front of defendant’s property

· Plaintiff’s expert (environment psychologist) said that the specific area creates a protective zone that serves as an inducement for crime.

· Had the overgrowth not been present, the area in which the assault happened would have been visible

· This is a question of fact for the jury, not a question of law

Defense:

· Not foreseeable

· No evidence to show that there was any past experience to indicate to defendant the dangerousness

· Expert is a product of special training, so foreseeable to him, not to the reasonable average person

Court:

· The relationship between the “opportunity” of shielding and the plaintiff’s harm in this case was accidental

· Defendant’s conduct was not the proximate cause of the harm because a third party was the “cause in fact”

Rationale:

· Issue of proximate cause is usually a question of fact, it can become a question of law only when no doubt remains as to what a reasonable person would think.

· A person is not liable for actions of an intervening cause when that harm is INTENTIONALLY caused.

· Reasonably foreseeable intervening misconduct is not the same as all conduct.

· In this case, it was not reasonably foreseeable.

· No evidence that defendant was warned

· To be within the scope of risk, harm suffered must be of the general type that makes defendant’s act negligent in the first place.

· Third party was “cause in fact”

Discussion: 

Note that burden of persuasion lies on the plaintiff

You could have had the same rape at the same time but at another location

· Can’t say that but for the vegetation, rape wouldn’t have occurred (no cause in fact)

· It’s possible that the rape could have happened either way

· It did affect duration which affects damages

Three questions that court asks to determine liability

1. Is conduct substantial factor?

2. Is it in scope of risk?

a. Court says no, because injury did not arise out of the land.

3. Is it reasonably forseeable?

a. Expert witness says that it might have been foreseeable

i. Foreseeable to an expert, not to the average person.

b. Reasonable foreseeability should be a jury question.

Policy considerations:

· Do we want to make all store owners move out of high crime areas?

· It just doesn’t look right to punish D for not trimming hedges.

· And who would he seek contribution from? The unknown assailant?

Contributory negligence:

If plaintiff’s action is an independent intervening cause, then plaintiff’s negligence can cut off liability. However, if it falls within the scope of the risk, then it just reduces damages.

Idiosyncratic Reason: Benn

Secondary Harm: Intervening Cause

Unforseeable Type: Wagon Mound/ Polemis

Intervening Misconduct: Doe

Wagon Mound and Doe both deal with the question of intervening cause.

* If dependant intervening cause is main source of harm, then negligent defendant liable (bus leaves girl far away)

* Defendant liable for not providing fire exits and causing harm, even though fire was started by arsonist

* Exact consequences do not have to be foreseen

* Some jurisdictions hold that results have to be ordinarily foreseeable

Unexpected victim

Palsgraf v. Long Island Railroad Co.

Court of Appeals New York, 1928

· Defendant is not liable when the harm to the particular plaintiff is unforeseeable, and the act is innocent
Facts: Plaintiff was standing on defendant’s railway platform. Two men ran to catch a train and a guard on the car and a guard on the platform helped the second man get in but, in the process, the man’s package fell and exploded because it contained fireworks. The shock of the explosion threw down some scales at the other of the platform many feet away, which injured plaintiff. 

Issue: When the act is innocent and harmless, and the plaintiff is unforeseeable, can defendant be held liable?

Court: Plaintiff was not foreseeable, therefore no foreseeability of harm

Rationale:

· There was no foreseeability as nothing to suggest that package could contain fireworks

· Plaintiff must sue in her own right for a personal wrong, not as the vicarious beneficiary of another’s

· But plaintiff was not foreseeable

· Plaintiff did not show that there was foreseeability that SHE would be injured

· Therefore, no negligence

· Once you are within the scope of foreseeability, then liability exists.

Dissent:

· Everyone owes a duty to the world at large

· Cardozo, in majority ruling, only sees duty to that person

· Plaintiff’s claim is for breach of duty to herself

· Does not matter that injury is unusual, unexpected or unforeseeable when negligence is proximate cause

· Scope and extent do not matter

· If there is a natural and continuous sequence between cause and effect, there is liability

· It was a direct consequence

· Duty/Breach and proximate cause depends on directness

· There was no remoteness

· There was enough in this case for it to go to jury.

· Policy reasons- Plaintiff’s innocence and seriousness of injury

Discussion:

For Cardozo, it is about duty, not about proximate cause. 

	`
	Cardozo
	Andrews

	Issue
	Duty
	Proximate Cause

	Rule
	Orbit of danger
	· Policy

· Natural and continuous sequence

· Substantial factor

· Direct/attenuated

· Forseeability (scope of risk)

· Remoteness time and space


Andrews is much more like the contemporary cause because the idea of the duty to the world, and the rule used (including policy). CARDOZO’S OPINION IS MINORITY OPINION.

· He is looking at foreseeability.

Damages need not be FOS when caused by intentional tortfeasors.

SEE HANDOUT FOR CHAPTER 6 CONTRIBUTORY NEGLIGENCE

Affirmative Defenses to Negligence:

1) Contributory Negligence- bars claims

2) Comparative negligence- reduces damages

3) A of R- reduces damages

** SEE HANDOUT FOR COMPARATIVE NEGLIGENCE

Assumption of Risk

· Assumption of Risk traditionally barred from recovery

· A of R v. Comp N

· A of R: Knowingly assume

· Comp N: Misconduct of Plaintiff

· Comp N raises issues

Historically, there was no conflict between the two because contributory negligence and A of R barred negligence. However, with comparative negligence, difficulties arose about A of R.

Dalury v. S-K-I, Ltd.

Supreme Court of Vermont, 1995

· A skier’s assumption of the inherent risks of skiing does not abrogate the ski area’s duty to exercise reasonable care in foreseeing and correcting dangerous situations or to warn of such circumstances even when expressly consented to.  The test used by this court is the totality of circumstances.

Facts: Plaintiff hurt by colliding with a metal pole, at defendant’s ski resort. Plaintiff had signed a form that read to release defendant from all liabilities for personal injury or property damage.

Issue: In the presence of an express agreement signed by plaintiff stating that defendant is not liable for negligence, can defendant still be held liable?

Defense:

· Ski resorts do not provide essential service

· No duty to plaintiff to permit him to use their land

· Since there is no necessity, sale of ski ticket is a purely private matter, implicating no pub interest

· Public policy of state is that a person who takes part in a sport accepts the inherent risks

Court: 

· Premises Liability: Ski areas, like all businesses have a duty of care to customers, and this duty increases proportional to the foreseeable risk.

· Even if you don’t provide essential service but are a recreational activity that advertises and markets, you can be subject to public policy consideration

· The discussion is based on public policy

Rationale:

· Determination of what constitutes public interest must be made considering the totality of the circumstances

· Policy rationale is to place responsibility for the maintenance of the land on those who own or control it- only defendants have the ability to keep their land safe

· If such broad waivers were allowed, there would be no incentive for ski places to manage risk

· Society has expectations about privately owned businesses open to public

· A ski area’s own negligence is not the sport’s inherent risk

· Court is trying to discuss who the better cost avoider is. Is it the plaintiff, or is it the defendant?

An exculpatory agreement will be upheld if it is:

(1) Freely and fairly made

(2) Between parties who are in an equal bargaining power

(3) There is no social interest with which it interferes

Tunkl factors of when exculpatory agreement is invalid

(1) Concerns a business that is thought to be suitable for public regulation

(2) Service of great importance or practical necessity

(3) Party willing to offer the services to any member of public who seeks it

(4) Party invoking exculpation possesses a decisive advantage of bargaining strength

(5) Presence of a standardized adhesion contract, and makes no provision whereby a purchaser may pay additional reasonable fees and obtain protection against negligence.

(6) As a result of the transaction, person or property of purchaser is placed under the control of the seller, subject to the risk of carelessness

In the instant case, the following apply:

3- Defendant was advertising and opened it up to public (this is what court concentrates on- premises liability)

4- There is some bargaining advantage, but not as much as a hospital

5- Directly applicable here

6- They are under control to an extent but not as much as hospital

Colorado Supreme Court test of how to test

(1) Existence of duty to public

(2) Nature of service performed

(3) Whether contract was fairly entered into

(4) Whether intention of parties is expressed in clear and unambiguous terms

Discussion:

Free Market v. Consumer Protectionism

· We want to control prices for consumers and they should be free to do what they want.

· The adhesion contract idea cuts into this idea of a free market

Defense: This is not of great importance to public.


Court says this is not essential if other factors are present.

Notes:

· Negligence or recklessness may never be disclaimed by an agreement

· Just putting up a sign or handing out a document not effective unless there is something to show that it has been brought to your attention.

· E.g. documents that need signing.

Implied Assumption of Risk

Murphy v. Steeplechase Amusement Co.

Court of Appeals of New York, 1929

· When a person takes part in a sport that he has observed, then he accepts its inherent dangers.
Facts: Plaintiff fractured knee cap defendant’s amusement park ride (“The Flopper”) due to a sudden jerk. Plaintiff was fully aware that the ride consisted of jerks before he got on it.

Issue: When the hazard is invited and foreseen, can the defendant still be held liable for negligence?

Plaintiff: 

· The belt was dangerous to life and limb, and not equipped to prevent dangers to people who did not know of its dangers

· He fell upon wood not upon canvas padding

· Belt was out of order

Defense:

· Plaintiff had observed the ride before joining it, and knew that the ride had jerks and people fell

· The greatest risk in this case was a fall, and this is exactly what plaintiff observed

· 250,000 used the ride per annum and there had been no broken bones so far

· Court’s analogy: should skating rink be abandoned because skaters sometime fall?

· Defendant’s allegation that he fell on wood is contradicted by witnesses for the defendant

Court: Violenti non fir injuria One who takes part in such as a sport accepts the inherent dangers. 

Rationale:

· Court cannot  rule on plaintiff’s testimony alone that belt was out of order

· Plaintiff observed that people were tumbling and falling. He took a chance by joining.

· What happened to the plaintiff was what could happen anytime as a natural consequence of a fall

· There was nothing to show defendant that the ride was inherently dangerous

Discussion: 

· The basis of Assumption of Risk is a subjective test, not objective. Did THAT person know.

· One court on the case of hurt that occurred during informal football: Liability would flow “only if the participant intentionally injures another player or engages in conduct so reckless as to be outside the range of the sport ordinary activity.”

· To avoid vigorous participation in recreational sport activities, and to avoid litigation

· Another jurisdiction said that negligence should be the turning factor

· Players have a duty not to increase risk (noncompetitive activities)

· In sports spectator, court concerned about 

· Too much protection that would reduce the quality of people’s experience

· Asking sports arenas to use too much caution would increase ticket prices

Davenport v. Cotton Hope Plantation

Horizontal Property Regime

· A Π is not barred from recovery by the doctrine of assumption of risk unless the degree of fault arising therefrom is greater than the negligence of the Δ.  This was a secondary implied risk.

Facts: Plaintiff was descending unlit stairway near his apartment and fell and was injured. He had complained to defendant management that the lights were not working two months prior to fall. 

Issue: If plaintiff assumes risk, can he recover in a comparative negligence jurisdiction?

Plaintiff: Defendant negligent in not maintaining lighting

Defense: Plaintiff knew of the danger weeks before his accident, and he had a safe, alternate route.

Court:

· Plaintiff not barred from recovery unless degree of fault> defendant’s negligence. Jury question.

·  Comparative assumption of risk rule, stating “ a plaintiff is not barred from recovery by the doctrine of assumption of risk UNLESS his degree of fault arising therefrom equals or exceeds the combined fault or negligence of the other parties to the accident.”

Rationale:

· Assumption of Risk is incompatible with comparative negligence

· If A of R is retained in its current common law form, a plaintiff would be barred from recovery even if his conduct is reasonable or only slightly unreasonable. 

· By abolishing A of R, state will not encourage people to take unnecessary risks because comparative negligence still in place.

· Types of Assumption of Risk

· Express A of R- does not conflict with N because no legal duty

· Implied A of R primary: when plaintiff impliedly assumes those risks inherent in an activity. 

Does not conflict with N because again legal duty has to be proved.

· Implied A of R Secondary- when plaintiff knowingly encounters a risk created by defendant’s N. This is a true defense because N exists here.

Discussion:

· Elements of A of R:

1)
Plaintiff must have knowledge of the facts constituting a dangerous condition

2)
Plaintiff must know the condition is dangerous

3)
Plaintiff must appreciate the nature and extent of the danger

4)
Plaintiff must voluntarily expose himself to the damage

· Some courts still hold on to the distinction between A of R and Comparative negligence because they say that when one acts knowingly, it is immaterial whether he acts reasonably.

· Four broad approaches: 
No A of R (Suter likes this); South Carolina Approach- complicated (comparative); A of R bars all recovery; A of R reduces damages

· Firefighter rule: Professional rescuers not allowed to sue (deviation) because: 

· That is their job

· Plaintiff doesn’t have to pay double tax (they pay firefighters in the first place)

· Incentives for plaintiff to call for help. If they were liable, they might not call firemen

Intent 

Intent requires that 

(a) the person acts with the purpose of producing the consequence, or

(b) the person acts knowing that the consequence is substantially certain to result

Contributory negligence and contributory recklessness are not defenses to intentional misconduct.

Garratt v. Dailey

Supreme Court of Washington, 1955

· Intent can be proven legally through substantial certainty that a certain outcome will occur.

Facts: Five year old defendant allegedly pulled chair as defendant was about to sit down, causing injury 

Issue: If defendant committed a wrongful act, could it be established that he had the intent for battery?

Plaintiff: Defendant deliberately pulled chair from beneath her.

Defense: He was trying to get the chair under the plaintiff to prevent her from falling to the ground.

Court: If the court finds that defendant had the knowledge, necessary intent will be established and plaintiff will be entitled to recover.

Rationale: 

· When minor has committed a tort with force, he is liable just as any other person would be

· No question of consent or privilege

· The only circumstance where plaintiff’s age is of any consequence is in determining what he knew, and there his experience, capacity, and understanding are of course material.

Discussion:

Elements of battery:
1) Intent

* Substantial Certainty that the result would occur

* Constructive/legal intent- subjective test- needed when actual intent cannot be proven. Intent is subjective v. negligence which is objective.

* Actual intent. If this can be proven, no need to go for substantial certainty test.

2) Harmful

3) Bodily Contact

Can be to just cause bodily contact with something, not necessarily with the person.

Interest: Bodily integrity

· Damages caused by wrongdoer need not be foreseeable to be compensable.

Assault and Battery

Picard v. Barry Pontiac-Buick, Inc.

Supreme Court of Rhode Island, 1995

· Offensive or unconsented contact w/something associated with the Π (camera) is sufficient to establish bodily contact

Facts: Plaintiff hired Δ to do a break inspection.  She suspected foul play so she took picture of the 2nd inspection.  Δ came after her shouting and pressed his finger against her camera.  Π claims to have suffered back trauma and sues for assault and battery.

Issue: Is battery and assault proven when there is no direct touching?

Plaintiff:

· Frightened by defendant’s actions and apprehension of imminent bodily harm was reasonable

· Defendant lunged at her and turned her around (version different from defendant’s)

Defense:

· Did not touch her, only touched her camera, and did not intend to touch her- so no battery

Court: Plaintiff has proven elements of assault and battery

Rationale:

Assault: physical act of a threatening nature or an offer of corporal injury which puts individual in reasonable fear of imminent bodily harm


Damages that can be claimed: mental disturbance and any physical illness that arises

· Defendant was pointing finger at plaintiff as he approached her- therefore, imminent fear rxable and assault shown.

Battery: Unpermitted and intentional contact with anything so connected with the body is offensive, if act is voluntary and not accidental

· Defendant touched camera, which was so intimately connected with the body that it could be considered as part of the person. Therefore, battery shown.

Discussion:

Assault protects our mental space and tranquility

Elements of Assault
· Reasonable Apprehension

Some jurisdictions will allow for recovery if the person KNOWS that his action will cause this consequence. Minimum requirements:Defendant knows, Victim not overly sensitive

· Imminent Harm

· Space is not a big factor here.

· Time between threat and harm is important

· Intent

· Actual Intent

· Constructive Intent (know with substantial certainty)

Issues of Assault- less likely to show assault

· Conditional threats: Historically not accepted but now, viewed as an assault, reasonable fear.

· Mere words

· If you are trying to cause a reasonable apprehension, or you willfully set forth the motions that end in bodily contact, you are still liable for battery.

Transfer of Intent for battery and assault

· Intent from Assault can transfer to battery and vice versa.

· Court not concerned with the fact that you did not intend to hit but you did or vice versa

· Intent from Assault can transfer from one person to another

If Δ knows that Π is an eggshell Π in advance, courts are divided on whether this plays into what they are liable for.

Wishatsky v. Huey

Court of Appeals of North Dakota, 1998

· Behavior that is rude and abrupt is not battery so long as the bodily contact was momentary, indirect and incidental such that a reasonable person would not be offended under similar circumstances.

Facts: Plaintiff entered room without notification, and defendant, who was in a meeting, pushed the door closed, thereby pushing plaintiff back into the hall. Plaintiff sought damages for battery.

Issue: Whether there is battery

Plaintiff: Defendant’s behavior was rude and abrupt

Defense: 

· Huey intruded on the conversation

· The contact was momentary, indirect and incidental.

Court: An ordinary person, not unduly sensitive as to his personal dignity, who intruded upon the conversation, would not have been offended by the act. Since there is no offensive contact, there is no battery.

Rationale:

Liability for battery if:

a) D intends to cause harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and

b) An offensive contact with the person of the other directly or indirectly results

Contact is offensive if it offends a reasonable sense of personal dignity.

Discussion:

· If no intention, then it is negligence or recklessness, not battery

· Difference between assault and battery is that assault requires bodily harm.

· Garratt (physical harm) v. Wishnatsky (dignitary harm)

Offensive contact
· Reasonableness- Ordinary, non sensitive

· There is also a subjective 

· Social Usages

· Say you push people around to get into a crowded room, there is implied consent.

· If a socially clueless person is around, with no intent, no battery. 

· Consent should be pretty important

· If you do not intend for harm to happen, but offensive contact occurs, the intent transfers from 

Eggshell Plaintiff



           NIED
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Courts divided on the reasonable sense of dignity; some say that the act is unconsented is enough (here eggshell Πs can recover), others require more
Even the courts that allow battery just for unconsensual touching the Δ must have known that is was unconsented touching

Three ways to prove intent (court favors first two):
· intend to harm
· intend to cause the offensive
· intent to act and that leads to the harm or offense
Harmful and offensive contact are interchangeable


False imprisonment

Lopez v. Winchell’s Donut House

Illinois Appellate Court, 1984

· If there is a lack of involuntariness and physical restraint, moral pressure alone cannot be a basis for proving unlawful restraint.

Facts: Defendant investigated employee plaintiff of stealing money. She claims she was falsely detained and imprisoned against her will. P claims she felt compelled to remain in room so that she could protect her reputation by protesting her innocence. She left room as soon as she began to shake and fell ill.

Issue: Was there false imprisonment?

Defense: There was reason to believe that plaintiff had thieved and the inquiry was conducted in a reasonable manner and for a reasonable length of time. She was not forced to come into the room, never threatened or scared or kept against her will. She was never prevented from leaving.

Court: 

 Elements required to prove false imprisonment are:
· Unlawful restraint

· Intent or legal intent – knowledge of substantial certainty (Garrett)

· Plaintiff should be aware of imprisonment OR be harmed

· You have to be confined for a “reasonable” period of time. 

Elements of unlawful restraint (not all of these have to be proven)

· Actual barrier/apparent barrier

· That the door was locked does not constitute this because she was free to open.

· Threat of physical force

· Overwhelming physical force

· If a bigger man was talking to her with his hands on her shoulder, might prove this.

· Duress

· Threat of a lost job, or urge to prove innocence is not duress

· Asserted legal authority

· You do not have legal privilege but other party thinks you do.

· Against plaintiff’s will

· This is essential and was lacking here.
Intentional Infliction of Emotional Distress

Womack v. Elridge

Supreme Court of Virginia, 1974

· If defendant’s conduct is intentional or reckless, extreme and outrageous, and causes severe emotional distress, then liable for IIED even if there is no bodily injury.
Facts: Defendant, in the course of investigating a case for an attorney, took picture of plaintiff that was later used for verification in a pedophilia charge. D fraudulently told P that she was a reporter, and later, D was summoned to appear before court several times, and suffered great emotional distress.

Plaintiff: D recklessly caused the emotional distress.

Defense: Did not mean for picture to be released for the case. The Commonwealth attorney did that and was an intervening cause. Also, there was no bodily injury.

Issue: Can there be liability for IIED even if no bodily injury?

Court: 

If our elements of IIED are met, there is no requirement of bodily injury.

· Intentional or Reckless conduct

· Defendant knew or should have known that case was public and abt child molestation, and would cause distress to defendant.

· Extreme and Outrageous conduct

· Offends generally accepted notions of decency and morality

· Severe emotional distress

· Defendant must have caused the distress

Discussion:

Consider the following in determining extreme and outrageous conduct

· Power imbalances

· Racial slurs

· Known eggshell plaintiff (easier to prove E and O- not if unknown eggshell plaintiff)

· Threat of severe harm

· Reference to overweight nursing student

Defenses and Privileges

Consent

Hart v. Geysel

Supreme Court of Washington, 1930

· Consent is a defense in prizefighting because expressly consent, received money for the activity, and it’s illegal (exception:  showing of excessive force or malicious intent to do serious injury).

Facts: Plaintiff died as the result of an illegal prize fight with defendant.

Defense: P consented to the fight.

Issue: Whether or not there is a battery charge when injury is result of consent and act is illegal.

Court: P does not have a right to recover any charges as a result of damages that he sustained when expressly consented to the battery and engaged in it as a matter of business or sport.

Rationale: Both P and D have engaged in the illegal behavior. It is unfair to deter one and not other.

Discussion:  

· Consent is to battery what Assumption of Risk is to Negligence. (Assumption of risk does not bar recovery for battery).

· Most jurisdictions hold that consent is not a defense for anger fights.

· Claims that negate consent: mental incapacity, delusional, minor etc.

· If person consents to sex, but you get person pregnant, then you have gone beyond scope of her consent and therefore liable for battery.

Self Defense

Courvoisier v. Raymond

Supreme Court of Colorado, 1896

· A defendant pleading self-defense must satisfy the jury that 1) he acted honestly in using force (subjective knowledge) 2) his fears were reasonable under the circumstances (objective, imminent), and 3) the reasonableness of the means used (objective).  All of this is for a properly instructed jury to decide.
Facts: Plaintiff though defendant police officer was part of a group of men who were hurling stones and brickbats at him, and he fired a shot at him. Street was well lighted at the time, and P called out to D that he was a police officer. D did not know that there were police officers in the area. P sued for battery.

Plaintiff: P is a police officer and D committed a breach of peace and knowing him to be a police officer, he recklessly fired the shot. 

Defense: Circumstances were such that reasonable man could believe that his life was in danger, it was necessary to shoot in self defense, and defendant believed he was shooting in self defense at the time.

Issue: If D made a mistake, is that mistake an affirmative defense if D was acting in self defense?

Court: If P can show that he acted honestly, his fears were reasonable under the circumstances, and the means used were reasonable, then it is for the jury to decide if the mistake is an affirmative defense and can exculpate.

Rationale: Self defense rests on the idea that if you have invaded someone else’s space, cannot complain.

Discussion: 

Elements to prove self defense (Objective- Subjective)
1. Reasonable belief in light of circumstances
Reasonable v. honest (not just that his belief was honest-subjective- but that it was reasonable-objective)

2. Imminently harmful circumstances

3. Means of defense were reasonable (proportional)

· Third party self defense is allowed if all of the factors apply to the third party.

· Proportionality is important- if you meant to hit and bruise but shot and killed, then liable

Protection of Property
Katko v. Briney

Supreme Court of Iowa, 1971

· Only reasonable and proportional force can be used to protect property against trespassers.

Facts: D, owner of unoccupied farm house, experienced several trespassing and housebreaking events. He installed a spring gun which fired at plaintiff who entered house to collect antiques. P entered house by removing board from porch window without glass. No sign warning spring gun. P sued for battery.

Defense: Did not intend to injure anyone, and contributory negligence.

Court: Defendant can only use reasonable force to protect against trespassers and not inflict great bodily injury or harm. Whether the force was proportional to crime is a jury question.

Rationale: Force was not proportional, there were no signs to warn, and situation created to hurt.

Discussion:

· Court holds life more valuable than property

· A sign can make good cause for assumption of risk and it shows lack of intent to harm

· The twist in this case is that it was not a dwelling, and D was aware there were trespassers

· If force is reasonable and something extra happens (eggshell P), then not liable

Necessity

Ploof v. Putnam

Vt. 1908

Facts: P moored sloop at a dock on D’s private island to avoid hazards of storm. D’s servant cut loose the sloop, which was battered in the storm and injured the family. 

Court: the right to use defendant’s property was a privilege that was born out of necessity. 

Discussion:

· You cannot create greater or equal harm in necessity.

· If there was no storm, defendant’s actions would have been proportional.

Private necessity

Vincent v. Lake Erie Transportation Co.

Supreme Court of Minnesota, 1910

Even if D was reasonable in doing what it did, it is liable to P if P’s actions did not pose the necessity and D saved its property at the cost of P’s property.

Facts: Defendant moored ship to P’s dock. Due to an unforeseen storm, D continued to stay on dock but ship rocked about damaging dock. P sued for damages. 

Plaintiff: Negligence because D continued to be docked although knew of storm.

Defense: Necessity because it had no control over conditions

Court: Because defendant availed itself of plaintiff’s property to preserve its own property, plaintiffs are entitled to compensation for the injury done.

Rationale: D deliberately availed itself of the dock when damage was not caused by P and D had a choice. Therefore, liable for damages

Discussion:

· Case where burden is so high that D would rather pay damages than bear burden (B>>PL)

· Almost feels like strict liability.

· Necessity is an incomplete defense.

· Gives economic incentives to dock owners not to untie boats.

· Exception is for private actors acting for public necessity- complete defense.

· Necessity focuses on land.
· Elements of necessity

· Reasonable belief of

· Serious imminent harm

· Cannot pose a greater harm

Hustler Magazine, Inc. v. Falwell

Supreme Court of United States, 1988

Facts: Respondent, a nationally known minister and commentator on politics and public affairs, filed a diversity action in Federal District Court against petitioners, a nationally circulated magazine and its publisher, to recover damages for, inter alia, libel and intentional infliction of emotional distress arising from the publication of an advertisement "parody" which, among other things, portrayed respondent as having engaged in a drunken incestuous rendezvous with his mother in an outhouse.

Court: Falwell cannot recover because he is a public figure and under the freedom of speech segment of the first amendment, public figures cannot sue for IIED if the false statement was not made with malice. In this case, there was a disclaimer at the bottom which said that it is untrue.

STRICT LIABILITY
 Doctrinal Development

Ultrahazardous Activities

Fletcher v. Rylands

Exchequer Chamber, 1866

Facts: Under no fault of D’s, his reservoir broke and the water entered plaintiff’s mine. Defendant took due care and there was no negligence. He did not realize at the time that the two lands communicated through old shafts.

Defendant: there was no negligence and it was not intentional.

Holding: When person for his own purpose brings something that is likely to do mischief onto his land, and it escapes, he is liable for the damage even if he was not negligent.

Rationale:

· Importance of land

· Innocence of plaintiff

· Water was not naturally there

· Defendant benefits

Only excuses court allows:

· Contributory negligence

· Act of God

Discussion:

· Note that this is not absolute liability because it is conditional (IF defendant brought it onto land)

Why highway drivers are subject to negligence and not to S/L

· There is the idea of assumption of risk in highway drivers

· Equal risk to both

· Equal benefit to both

In the present case, risk and benefit are both unequal.

In the Buchanan case, although steam boiler exploded, court rejected S/L argument (possibly influenced by the idea that steam boilers were essential to the era of the industrial revolution)

Rylands v. Fletcher

House of Lords, 1868

Facts: This case came out of the previous case when defendants appealed.

Holding: Affirmed. If the use was natural and result is the act of nature, then no suit. However, if defendant was using something unnaturally, whatever they were doing was at their own risk.

Sullivan v. Dunham

Court of Appeals, 1900

Facts: Through no fault or negligence of defendant, they dynamited a tree which hurled fragment of wood onto public highway and killed plaintiff. 

Issue: Whether strict liability applies in this case

Court: Imposing strict liability in a situation where injury is direct result of act.

Rationale: The safety of travelers upon public highway is more important to the state than improvement of one piece of property, by a special method, to its owner.

Discussion:

· Human was injured and human life is more important than property

· If you can use idea of trespass on property, why can we not use on people.

· Idea of unequal risk and benefit (from Rylands)

Restatements and Strict Liability

First Restatement:

Looks more like Strict Liability

1. Ultra hazardous activity

2. Risk of serious harm

3. Cannot be eliminated with due care

4. Not common usage

Second Restatement:
Looks more like Negligence – REFERS INDIANA CASE

( SL favors Strict Liability, N favors negligence)

1. High degree of risk (SL)

2. Likelihood of harm is great (N)

3. Inability to eliminate risk with care (N)

a. B < PL (saying that risk can be decreased with due care)

b. If B> PL, still social value would be evaluated and there would be no liability

4. Extent, no common usage (N)

5. Inappropriateness to locale (N)

6. Extent of hazard > Value  to community (N)

Third Restatement:
Takes a midway approach.

1. Foreseeability/ highly significant risk (N)

2. Even with due care

3. Says that we can consider inappropriateness to locale, extent of hazard > value

Indiana Harbor Belt Railroad Co. v. American Cyanamid Co.

COA, 7TH Circuit, 1990

Facts: A railcar was loaded by the Δ w/toxic material.  The toxic material escaped during its transport while on the Π’s property.  Nearby homeowners forced to evacuate. Decontamination measures cost almost $1M. Suing manufacturer.

Issue: Whether the shipper of a hazardous chemical by rail should be strictly liable for the consequences of a spill or other accident to the shipment en route

Court: This is about negligence not about Strict Liability because the harm could be avoided w/ due care.

Rationale: It is not that the chemical was dangerous but that it was not handled properly.

Discussion:
· The point here is that you can be using something that is dangerous but that it is OK to use as long as being used in a non dangerous manner (substance v. activity- emphasis here is on activity 

TEST

· High degree risk (NO, because very few accidents)

· Likelihood of harm is great (Yes, if accident occurs is great)

· Inability to eliminate risk with care (No)

· Extent, no common usage (Not common usage)

· Inappropriateness to locale (No)

· Frequency (frequency not proxy for inappropriateness, but often connected)

· Rerouting would not be held

· Related to non natural use

· Extent of hazard > value (No)

· Possner feels value is great

· Is it fair that risk is borne by locale when whole country benefits?

· Jobs may be cheaper in locale

· Property may be cheaper in locale

· They have a choice on whether they want to live there

· Troubling thing is that Possner is saying that it’s OK to sacrifice a group of people for greater good.

· Posner thinks that SL does not make the ∆ change the quality of the activity but its levels – SL can stop the behavior altogether (here we need this chemical)

Other actors who may be liable

· Transporter

· Railroad company

· Manufacturer: Could they have switched their activity to something less harmful? NO. So we are asking them to change activity or use due care? If they used care and harm resulted, does this mean Possner’s wrong? No, because accidents can happen even with due care.

Special cases of Strict Liability

1. Trespass (Ryland and Fletcher)

2. Wild animals

3. Abnormally dangerous activity

a. Is it abnormal to community? And b. Abnormally dangerous domestic animal

4. Trespassing animals. Jurisdictions vary on this. If it more economically efficient for crop owners to set up fence, then negligence. If fence and cattle still gets through, then cattle owner SL.

Theoretical Perspectives

Economic theories that defend Strict Liability

Older Cases

Rylands: we are dealing with the idea of corrective justice. Just dealing with these two people.

Modern Approach:

Chavez case. They are required to transport explosives and there is an accident, and an explosive.

· Move to spread the risk (everyone shares the burden)

· Charging higher costs for customers

· Collective justice (society over individual)

· Redistribute wealth – move to distribute losses (loss-spreading)

· Social utility

· Enterprise liability

· The transporter can spread the loss against as plaintiffs who cannot. This is connected back to collective justice.

· Not concerned about fairness

· Compared to Rylands, here both parties seem innocent

Economic Goals of SL (King article):

· Consider the relative efficiency of each/administrative costs

· Loss-spreading

Instead of one party ultimately bearing the whole cost, the cost is being shared behind the community.

· Manufacturer can raise prices, pass loss to consumers

· Businesses are also the ones who can best evaluate the risk -> loss avoidance

· Rationale:

· Compensation

· Relative Burden 

· Bottom Dollar approach. Costlier for one person to give $100 than 100 people to give $1.

· Collateral loss (secondary cost of accidents)

· Primary loss = the number and cost of accidents (losing your arm)

· Secondary loss = costs to society because of lost productivity (people (not being able to work because of no arm)

· Loss to you v. loss to society

· Alternative:

· Insurance (Private, Government)

· Is tort system the best way of spreading loss?

· There are costs involved in both insurance and tort. Empirical question.

· Loss avoidance/risk reduction

Reducing number and severity of accidents (primary cost of accidents)

· Primary cost = sum of the cost of accidents plus the cost of preventing them

· Ability to reduce the # and severity of accidents

· Ability to reduce the risk

· Efficiency

· Cheapest accident avoider (often the manufacturer but not always)

· Rationale

· Deterrence- try to deter behavior by imposing liability  

· If B is greater than PL?

· Due care does not reduce the harm, therefore you change the activity level (amount or abandon activity). They do not change the quality of care.

· When B is less than PL?

· Δ changes the quality of the activity (drive w/more care, w/the lights on, etc. but not to drive less – change how you do it)

· Alternative

· Specific deterrence  

·  (society decides and then you make it a law – you  cannot drive over 75 mph) – more paternalistic. E.g. Government regulations. You are specifically deterred from an activity.

· General deterrence – rationale is that we presume individuals know what is best for them, balance the cost of society to them, but still have a choice in their behavior – more libertarian

· Insurance

· Tax the activity

· Tort law is more like general deterrence – act reasonably or you’ll have to pay, we don’t prohibit it’s more like a tax (not guilty, but liable for the $) – problem  with tort law and deterrence is that:

· since it’s not clearly defined you have no idea how much pay

· For negligence, you do not even know whether you’ve to pay

· we assume people are always going to act rationally

· Loss allocation/internalization

· Is the loss borne by the person who created the risk? Have they internalized the pain? If the party is not liable, then they don’t.

· This is about the actor bearing some portion of loss (manufacturer to feel cost/pain)

· Ask risk maker to bear loss as incentive (no deterrence if they don’t

· Often risk creator and spreader are the same so there’s no deterrence if they just pass it on – externalize the cost instead of internalizing it. 

· Consumer then internalizes it.

· Manufacturer can go out of business/not develop new tech if cost is too high

· We look to a balance!

· What happens if both parties can prevent the harm?

· Party who is benefitting and using

· Party who can most cheaply avoid risk to internalize cost (manufacturing defect v. contributory negligence)

· Often the party held responsible is the manufacturer who can internalize and spread the cost.

· Administrative effects (Tertiary costs of accidents)

· Theoretical argument that SL is easier to show (just have to show causation)

· Overall efficiency requires the right kinds of claims coming forward (people who can change their behavior) – to deter the behavior (and not behavior that we value) and costs

Posner: Strict Liability v. Negligence

· N or SL do not provide incentive to change quality of activity/behavior no matter whether B is greater or less than PL

	Regime
	Accident

B($500) is less than PL($1000)
	Occurs

B ($2000) is greater than PL ($1000)

	Negligence Liability?
	Yes
	N (actor won’t try to spend)

	Who pays?
	Defendant
	Plaintiff

	How much?
	$1000
	$1000

	SL Liability?
	Yes
	Yes

	Who pays?
	Defendant
	Defendant

	Amount?
	$1000
	$1000

	Deterrence depends on relationship of B PL
	Defendant has incentive to pay burden
	Defendant has no incentive to pay burden

	
	If burden is lesser than the harm, actor will try to prevent harm
	If burden is more than the harm, actor will never try to prevent harm


· B greater than PL, what’s the difference between SL v. N?  

· SL → defendant changes activity levels

· N →   plaintiff will changes the activity level (keep getting stuck w/the 1000k)

· Example: Railroads without accidents cost 500 dollars and canals cost 1000 dollars. Suppose accident costs for railroads are $1500, and for canals are $0. 

	SL what does defendant do?
	(B greater than PL in SL)



	W-out accident cost
	RR ($500) less than canals ($1000)



	With accident cost
	RR ($2000) greater than canals ($1500)




· In the end defendants will use canals because the w/accident cost is less – defendant internalizes the accident cost.  In N, defendant would pick RRs because plaintiff internalizes the accident cost.
· When B < PL, we should then talk not about SL, but about primary Assumption of Risk

This will help to change plaintiff’s activity level.

· Assumption of Risk-> plaintiff pays

· No Assumption of Risk-> defendant pays.

LIABILITY FOR DEFECTIVE PRODUCTS
Introduction

Moral theories that justify product liability

· Reciprocity

· Abnormally dangerous activity: D, you pose more risk, so you bear burden.

· Negligence: D, you heightened the risk, so you are liable

· Causation

· Force

· Fright

· Compulsion

· Dangerous condition creation

Products Liability – questions to ask

· How are defendant and plaintiff connected by product?

· How is product defective?

· Defective manufacturing?

· Defective design?

· Defective warning?

· Point in chain distribution (relates back to connection)

MacPherson v. Buick Motor Co.

Court of Appeals of New York

Manufacturer is responsible for product not just to the immediate purchaser (retailer) because the plaintiff is foreseeable and when negligently made the product has a reasonable certainty of danger (imminent) and could have been caught upon inspection (manufacturer’s duty).

Facts:  Plaintiff was thrown out of a car that the defendant manufactured when the wooden wheel that plaintiff did not manufacture crumbled because of defective wood/spokes.  There was evidence that the defect could have been found through reasonable inspection.  There was no contractual relationship between plaintiff and Buick, the only contract was between plaintiff and dealer.

Issue: The case turns on whether there is privity of contract between plaintiff and defendant.

Court: 

· Privity of contract is not the issue here

· The scope of the issue is that there is duty in torts (Cardozo moves away from contracts.).

· Abnormally dangerous activity is a problem

Scope/Rationale:

· Foreseeability: Know Π will be user.  FOS Π .
· Know there will be no inspection (Πs probably wouldn’t know how to inspect).
· Knowledge that the danger is probable
· He also gets a little bit into proximity/remoteness.  Pedestrian less likely here then a passenger because there are passenger seats in the car. Because people cannot product themselves against hidden defects the courts will protect them
Comments:

· Court moves away from the harsh rule of no duty to duty in some cases.

· Cardozo would treat a defect that plaintiff could actually perceive to be different from a defect that plaintiff could not perceive.

· This case opens the door for a broader group of Πs.  
· True SL on part of retailer because it’s part of the chain of commerce.

· This was a broad step though the court still looks at the case in terms of N and not completely moving to SL until Escola 

· Not SL, still rooted in N, just gets rid of privity of contract, this does not change the analysis of N – here it is a duty question

Policy:

· Manufacturers now do not just have a warranty only to the immediate purchaser.

· There is duty without privity of contract – NEW IDEA!  The contractual relationship was with the dealer not the Π, but here Π is FOS.
Escola v. Coca-Cola Bottling Company

Supreme Court of California, 1944

Facts:  Coca-Cola bottle exploded in Π waitress’ hands when transferring from case to refrigerator.  

Plaintiff: Res Ipsa Loquitor

Defense: 

· No RIL because no exclusive control. Coca Cola passed the bottle through intermediaries.

· Not due to Negligence because Coca Cola has an “infallible test” that tests bottle

Court: Majority uses RIL but stretches it to make the decision they do (∆ was not in exclusive control and we don’t know if it was more likely than not due to N); Traynor’s concurrence says it should have been decided in SL.
Concurrence: Theory used is SL. 

Traynor limits it by requiring (application) that:

· Defendant put the product on the market 

· The product will be used w-out inspection

· It is a defective product

Policy rationales:

· Risk reduction (by imposing L)

·  Loss allocation/ internalization (anticipate hazards, guard against the way the public cannot)

a.  manufacturer is the best cost avoider

· Loss spreading

· Administrative efficiency: 

SL you just determine if the product is defective and go after the manufacturer – just one analysis of the product and then go after who could be liable for its defective in the stream of commerce.  Less administrative cost than in RIL, where we have to go through each element.

Limits: Normal and proper use (example that would not be – driving w/the sun screen in your car’s window) Note that Traynor is thinking about manufacturing defects and not design defects. Not just that it is defective but the Π must also use it normally/properly

Role of Contracts:

· There does not have to be a privity requirement to have strict liability
· Implied warranty (no fault requirement) are contractual
Doesn’t depend on fault 

Public policy that there is an implied fitness of products

Public interest:  discourage marketing of products that are a menace to the public

Implied warranty expands potential plaintiff (Ryan, Hemingsen)

Manufacturing Defects

Restatement 2d: Claims against sellers if

· Business selling

· Expected to reach consumer/user

·  without substantial change.

· Liability to consumer

Possible defendants in SL cases

· Manufacturer: can be held strictly liable

· Retailer: Vandermark allows you to go after. This is to help the safety rationale. Duty based 

on law, not based on contractual agreement. Liability follows prod. through the stream.

· Supplier: Most jurisdictions say yes but many say no.

Possible plaintiffs in SL cases 

· User/Consumer - Yes

· Passenger – They fit within the spirit of why we let consumers sue.

· Bystander – Many jurisdictions say yes, liable to bystanders

a. In no position to protect themselves

b. They do not foresee the risk

Products

 You have to show that the product is defective!  Not just that a product injured you, but that its defect did (otherwise it would be Absolute Liability . . . that does not require causation):

· § 402A – “unreasonably dangerous”

· An ordinary consumer should be able to identify

· Jurisdi. have used this term to indicate manufacturing and design defect

· 3 types of defects (under 3rd Restatement)

· Manufacturing defect

· You intend to create bottles for Coca Cola that will not explode.

· Design defect

· Produced as manufacture intended, just bad design

· If it is a reasonably foreseeable use

· Warning defect

· Limitations of Restatement 2nd (402A) : when products liability  just emerging – thinking about manufacturing defects – wheels crumbling, coke bottles breaking); did not contemplate design defects (produced as manufacturer intended it, just a bad design) – courts struggle to interpret unreasonably dangerous when it is design or failure to warn of a risk (or warn adequately)

Design Defects

If it’s design you have to analyze what makes the design defective

Barker v. Lull Engineering Co.

California 1978

Facts:  Π was hurt when the high-lift loader he was operating overturned on the slope.  It was intended to be used on flat surfaces.

Defense: Π not using it as the product was intended.  

Issue: When there is unintended use of a product, how can design defects be shown?

Holding:  

· It is not required that the use be intended, as long as the use is “reasonably foreseeable”
· Design defect shown if jury could find that design posed “excessively preventable danger”
· Two prong test find liability for reasonably FOS uses of a product. 
· Consumer (what an ordinary consumer would expect) – comes directly from an implied warranty: Merchantability and other issues come up here.

· Risk Utility – factors which look like N

· Gravity of danger posed by design (Risk)

· Likelihood that such danger would occur (Risk)

· Mechanical feasibility of safer alternative (Utility)

· Financial cost of improved design (Utility)

· Adverse consequences to the product and to the consumer that would result from alternative design (Utility)

· Burden of proof on defendant to show that product not defective.

Cronin v. J.B.E. Olson Corp.

California Supreme Court, 1972

Facts:  A bakery truck driver was injured when in a crash the bakery trays came forward and struck him in the back – safety latch broken.

Holding:  This is not the majority of J’s. Here Π does not need to show that the defect was unreasonably dangerous, must show manufacture or design defect and proximate cause.

Soule v. General Motors Corporation

Supreme Court of California, 1994

Facts:  The plaintiff claims that a defect in the defendant’s automobile design allowed the left front wheel to break free in an accident and collapse rear-ward, smashing the floorboard into the plaintiff’s feet.  Alleged defect caused enhanced injuries.

Court:  When deciding between applying the Consumer Expectation Test and the Risk/Utility Test, the R/U Test is appropriate when the matter is technical (CE used when you don’t need expertise to inspect the product).  R/U appropriate here then (hidden defect).

	
	Pro


	Against

	Consumer Expectation (For when Πs can have an expectation)
	Pro-Π – don’t need expertise (no expert testimony needed, tied to inability to inspect)
	If too technical/obscure consumer cannot have expectations

	Risk/Utility (For technical products)
	Pro-∆ - no deficiency, unstable views of consumers, consumers don’t know anything about design defects to evaluate it, don’t look at whole (the entire car not just one aspect of the car), eliminates balancing of design
	CE looks more like SL, R/U more like N




· CE Rule:  Use where experience of the consumer permits evaluation on whether the product is performing as it should (beneficial to ∆ where danger is open and obvious)

· R/U Rule:  Use where too technical for consumers. (hidden defect)

· Arguments against CE test:

· Defies definition

· Focuses on subjective opinions of consumers

· Ignores reality that ordinary consumers know little about complexity of products.

· Isolates particular component instead of considering whether the whole product fairly accommodates the competing expectations of all consumers in all situations.

· Eliminates careful balancing of risks and benefits.

· Info on CE Test:

· CE often easier to Π– juries can think this through without experts. If the defect is extreme CE appropriate (car completely blows up for no reason). 
Comments:

Policy: we are encouraging people to safely and economically build cars. So, even if a product is defective in one way, it might be desirable in another. 

Hypo: Say that air bag explodes while driving on highway. CE test because obvious defect.

If an event is so past consumer expectations, and almost bizarre, then manufacturing defect.

Camacho v. Honda

Supreme Court of Colorado, 1987

Open and obvious defect
(It is to the defendant’s benefit to use the CE test)

Facts:  The plaintiff bought a new motorcycle manufactured by the defendants and was in an accident where his legs were severely injured.  The plaintiff claims that the absence of crash bars made the product defective.  Crash bars were available from other companies as optional equipment. Honda wants CE test and Camacho wants R/U.

Holding:  Rejects CE Test in Colorado – R/U will always apply.  Court is concerned about having safe products over consumer choice.  Primary focus must remain upon the nature of the product not upon the conduct of the consumer or the manufacturer.

Defense (arguing for summary judgment):

· Aesthetics

· Inherently dangerous

· Utility as a sports bike

Policy:

· Crashworthiness Doctrine: D has duty to use reasonable care in design and manufacture, including duty to use reasonable care to minimize injurious effects of foreseeable collisions.

· Design defect/unreasonable damages (in CO, not in CA Soule case)

· Π wants to use R/U Test to balance risks and benefits (Ortho factors).  Π say that there is no incentive to make safer, just make risks more obvious. 

· Pro R/U – competing factors go into making a product.  Performance/aesthetics, safety, price, false sense of security of consumer w/a lot of safety features.  The Ortho/R-U factors try to capture these competing issues.  

· ∆ wants the CE test (Cronin test) because apparent defect. Consumer can’t say expected foot to get crashed despite absence of crash bars, so long as risk is obvious.  Π could evaluate and make choices.  

· Larger policy questions:  minimum standards of design/safety being imposed = more costly and maybe less maneuverable (for motorcycle)/changes product

· Encourage choice, Πs can choose between safer product or cheaper product

· Ortho factors: (Use the Ortho factors when doing R/U on an exam!!!!)
You do not have to meet all these factors, just a way to evaluate overall.

· Utility (usefulness/desirability)

· Probability/magnitude of harm

· Availability substitute (motorcycles were available w/crash bars)

· Ability to eliminate danger w-out impairing utility and cost

· User’s ability to avoid danger (use care)

· User’s anticipated awareness of inherent danger

· In the CE test, this is a factor – just not a determinant on its own.

· Common knowledge, warnings etc. factor in here.

· Feasibility of cost (manufacturer loss spreading)

Negligence is more about behavior but Ortho Factors is about the product itself.

For exam, know Ortho and CE tests, and who would ask for what and why
Ortho Factors compared to Restatement 3rd
· Rest 3d- no CE

· Foreseeable risks

· That could be reduced with Reasonably Alternative Design

· Omission of Alternate Design not reasonably safe

· Restatement emphasizes presence of reasonable alternative

· Ortho this is just one of the factors.

Consumer Expectations is not the same as Open and Obvious

· Most jurisdictions reject Open and Obvious defense while many use CE
· Apparent risk is important under CE but under like Soule case, there can be CE expectation when the defect is not open and obvious.

Irreducibly unsafe products:

How safe is it to society?

Products whose dangers are known, but for which there are no RADs.

1. Critically needed products and RAD would impair use– no liability (Restatement 3rd)

a. Utility

b. Ultra Hazardous

c. Consumer had just knowledge of risk

2. Dangerous products with such little use – liability (hoping cost will dissuade manufacturing)

Consumer Choice v. Minimum Safety

· Battle between consumer choice and minimum safety – constant tension.

· Should we allow consumers to make choices and let the market decide?

· Choice and minimum safety standards (consumer sovereignty):

· Who was the risk to (individual or society)

· Kinds of risks

· How likely those risks are

· Awareness of risks

· Utility

· Level of hazard

· Pricing out the product

· Obviousness of risk

· Necessity of product (luxury or not)

· Alternative options

If you compare these factors with the Ortho factors, you will see similarities.

Problem with case by case risk utility analysis: does not provide manufacturers a uniform standard.

Causation

Foreseeability: proximate cause if foreseeable use or misuse of a product. 

Enhanced injuries (p 565): P shows that accident caused injuries and burden on D to show otherwise.

Instructions and Warnings

Hood v. Ryobi America Corp.

COA, 4 th circuit, 1999

Facts: Plaintiff operated a miter saw without the blade guards in place despite numerous warnings on the saw and in the instruction manual.  As a result, the blade flew off and severely injured the plaintiff.  The plaintiff testified that he thought that the guards were there to protect one’s clothing and hands from coming into contact with saw, not to protect the blade from flying off apparatus. 

Defense: there were warnings on the blade and around, warning P not to remove blade guard.

Plaintiff: But the guard did not allow me to use the blade the way I wanted to.

Court: In deciding whether or not a warning is adequate, must ask whether the design made it dangerous or if the warning cured the problem and if the benefits of a more detailed warning outweigh the costs of requiring the change.  Here the court determines that the warning is adequate.

Discussion:

Failure to warn if
· No warning

· Or inadequate warning

Two types of warning:

· Make safer

· Notify inhentrisks

In THIS case
1) Warning necessary?

When there is common knowledge, no need to give warning. (Informed consent analogy)

2) Was warning adequate?
· When foreseeable harms could have been reduced or avoided by the provision of “reasonable” instructions or warnings, then warning inadequate (3rd restatement)
Factors to evaluate warnings:

1. Type of risk

2. Magnitude of risk

3. Probability of harm

4. Consequences of on precaution

5. Characteristics of intended user

a. How has this been marketed?

b. What does user know?

6. Intensity of warning

a. Location of warning (where was it located?)

b. Quality/characteristics of print (is it bold? What color is it?)

7. Comprehensibility

a. Language/Pictures

8. Precautions that could be taken

· Adequacy of warnings is a jury question because reasonable minds can differ.

· Also look at clutter of warnings

Causation and Heeding Presumption
Just like informed consent.  It is easier for plaintiff here than in negligence.

· Would the warning have mattered?

· Heeding Presumption: Beneficial to P. It is presumed that P would have followed the warning, up to D to prove that P would not have. Rationale is to make things safer
Should you be able to give adequate warnings instead of correcting design defects?

· Consider foreseeable misuse.
· Restatement says that if design can reasonably been corrected, adequate warnings will not suffice
Solutions to tricky causation cases


Vary stand of proof – Stubbs 


Statistics (chance of contracting) v. particularistic (P did not leave city)


Loss of Chance – Alberts (allows P to recover even when probability < 50%)


Joint and Several Liability


Concert of action


Single indivisible action (treating as one group)


Hymowitz
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(detrimental reliance)
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Independent Contractor v Employee


Duration


Documentary


Nature of Business


Control





Policy


No VL for Independent Contractor


No Control


Economic Incentives (burden)











