Road Map:

1. Determine if N, SL, or an Intentional Tort (2nd Restatement might help).  

2. Go through elements of each claim and defenses. 

3. For each element say first off whether it’s a strong or weak claim.
4. Note if the judge or jury decides each issue.

5. Specifically say what the N claim is for.

6. Note if there is vicarious L or ostensible agency (what you are suing for) first.

7. If N per se argument fails, argue ordinary N in addition.

8. MAKE SURE IF THERE ARE MULTIPLE ∆S TO EXPLAIN.

Negligence:

Vicarious L (Can be N in hiring/training):

· Respondeat Superior – 3 criteria.

· Ostensible Agency – independent contractor, look to criteria.

Duty (judge) – if a Π, a ∆, and a 3rd party it is probably a duty question:

1. Is it a landowner case?  If so, determine status.  If status changed, what was status at time of accident?

a. Mention possibility of Heins erasing distinctions (those who enter w/permission).

b. Misfeasance or nonfeasance?  If misfeasance, duty is not the big issue (you owe a general duty of care if you act).  If no obvious claim just say misfeasance and often it is creation of harm/risk.

c. Π will usually try to spin misfeasance and ∆ will use the defense of nonfeasance (MSG in food v. omission of warning).

2. If nonfeasance, there is no duty unless there is a:

a. SR (common carrier, innkeeper/guest, doctor/patient), 

b. Voluntary assistance (justification is that though failing to act is nonfeasance affirmatively making a promise looks like misfeasance; some Js only if you leave worse off), argue that danger invites rescue.

c. Failure to rescue (duty if created the risk or have a SR).

d. Or creation of harm/risk (no duty if you have not created the risk, in some Js only if the creation of the risk was N, justification is that risk creation starts to look like misfeasance).  Always think about this (might be something hidden in facts)!  THIS IS MISFEASANCE.

3. Is there a 3rd party?  If so, apply Tarasoff factors.

4. Is there parental immunity?  Complete, partial (NY), reasonable parent (AZ), or none.  Consider cultural and personal differences.

5. Is the victim direct or indirect (duty to avoid emotional harm – negligent infliction of ED)?  

a. Indirect victims – “these claims depend on the success of the N claims discussed above.”  Portee applies.  Apply Portee factors and zone of danger test or no recovery at all (Π will argue Portee, ∆ will argue zone of danger or no recovery at all – do not conflate the two – P/Z of D).  Victim must be a family member and suffer severe ED.

b. Direct victim (must be severe) – apply Gammon and Zone of D/Falzone.

c. Often victims can be direct and indirect w/two different claims!  

6. Is there a statute?  Statute = duty.  Violating it = breach.

7. Don’t forget about a general duty to the world.

Breach (jury) – getting to the standard of care necessary:

1. Apply the reasonable person standard.  Make exception if a separate category (minors, medical professional, disabled).

2. Consider the circumstances (does the J have a higher standard of care for common carriers)?

3. Look to the Adams factors and Learned Hand equation (don’t be conclusory – say why B is greater or less than PL).

4. Look to custom (sometimes helps, not always because it is only some evidence of reasonableness – TJ Hooper).

5. Proving Negligence:

a. Is there a statute?  If so, what is its purpose (for whom – class of persons to protect, legislative intent/type of harm)?  Statute = duty; violation of it = breach.

i. Rules of the road statute = some evidence of N (if have good excuse the ∆ can rebut it)

ii. Standard of care statute (safety statute) = N per se (excepts fewer excuses)

iii. Rules of the road are not just traffic statutes.  Could be like rules of the road even though not related to the road – standard of care (safety) or general guideline.

iv. Can argue purpose and rules of the road, purpose and standard of care (purpose goes to both arguments).

v. Note whether it is the actual harm the statute is trying to prevent.

b. Can you infer N through circumstantial evidence?  Requires two things: notice and that it was not addressed.  Actual or Constructive.

c. Can you infer N through RIL using circumstantial evidence?  Requires two things:  instrumentality in exclusive control of ∆ and more likely than not due to N.  RIL replaces breach.

6. Is it medical malpractice?  If so, is there a standard of care violated?  Is there an informed consent?  Also think about loss of chance (cause) issue (usually limited to doctors).  

Cause – must always show actual (jury question) and proximate cause (judge or jury can decide – it just depends): 

Must prove actual (but for, cause in fact) – more likely than not due to N:

1. But for test.  Was this particular Π harmed by this particular ∆?

a. Substantial factors test (two fires coming together – not sure which one caused more damage then you would use this to replace the but for test).

2. One ∆ or multiple ∆s?  If multiple, is it concert in action, single/indivisible injury, or alternate L.

3. Is it for loss of chance?

And proximate (legal cause) – a way to limit L:

1. Are we dealing with damage to a person or to property?

2. Was it direct? 
3. What is the time/space to the original wrongdoing?  Remoteness.
4. FOS?  Π, extent, type, manner. 
a. Do we have an eggshell Π?  If so, that applies (typically means surprising extent of harm you’re still L for all the harm). 

5. Is there an intervening cause?  

a. Creation of special risk – was it independent or dependent (explain what each is)?

b. FOS?  Harm, type of harm, extent of harm, manner of harm inflicted, Π.

c. 3 approaches – is there gross N of the intervening tortfeasor?  Cuts of L of the original ∆.  If ∆’s N, however, was a substantial factor to the harm they can still be held L even w/a grossly N IC.

i. Egregious – gross N (like the fireman) – can cut off ∆ L

ii. Reasonably likely (IC FOS), 1st Restatement – doesn’t cut off L of ∆ (so long as their N was a substantial factor)

iii. Not highly extraordinary (IC FOS), 2nd Restatement – doesn’t cut off L of ∆ (so long as their N was a substantial factor)

6. Can generally argue too many steps in between – not a direct consequence.

7. Look to Andrews factors in Palsgraff dissent in application for citation.

Damages (Jury but judge can modify):

1. See handout.

2. Mention J and S L.  Apportion or pro rata share (not reduction of damages if multiple people are involved).

3. Is there comparative N or A or R?  Can reduce damages.

4. Is there a loss of chance claim to reduce damages?

5. Trespassing.

Defenses:

Argue CN and A of R.

Can always argue the facts as defenses.

Can often argue that someone else contributed to the causation (IC).

Comparative N – reduces damages (note this applies to Πs, IC to ∆s):

1. Compare ∆’s N to Π’s recklessness.  Jury determines.

2. Was it criminal?

3. Was the danger an obvious hazard?

4. Were other options available?

Assumption of risk – reduces damages (can also completely cut off all L):

1. Is it express or implied?

2. If express (signed a form, etc.):

a. Was it for N or intentional tort?

b. Is there a public policy reason to enforce?

c. Apply Tunkl factors.

3. If implied – think sports, inherently risky activity:

a. Is it primary?  If so it bars duty necessary in a N claim (complete defense).

b. Or secondary (most likely to be on test)?  Voluntary A of R + ∆’s N = harm.  Requires two items:

i. This will not reduce damages unless it was unreasonable to assume the risk.  Was it unreasonable?

ii. Did you have knowledge of the risk?


Intentional Torts – proximate cause rarely an issue:

1. Show intent – can be actual or legal (substantial certainty).

2. Is there an eggshell Π?

3. Is it assault, battery, false imprisonment or intentional infliction of emotional distress?  Then prove cause and damages.

4. Intentional torts are hard to prove so you may want to make a N claim as well in case the intentional tort would fail.

5. Don’t forget that assault/battery can sometimes look hidden!

6. Intent = factual or legal (substantial certainty)

Battery – the actual contact:

1. Is there intent of harmful/offensive contact?  2 things to prove here.

2. Is it an eggshell Π?  If known, you can recover.  If not, no recovery.

3. Was there consent?  Presumed (like if you’re in a crowd)?

4. Extension of person?

5. Can the intent be transferred (intend to commit assault and you commit battery)?

Assault – the fright:

1. Is the harm imminent?  It must be.

2. Can the intent be transferred (intend to commit battery and commit assault)?

3. Is there substantial certainty that it would occur?  Apply the subjective (Π actually scared)/objective (reasonable person would have been scared) test. 

4. Is it an eggshell Π?  If known, you can recover.  If not, no recovery.

False Imprisonment:

1. Is there actual or legal intent (that you cannot leave)?

2. Look to 5 Lopez factors and review.

Intentional Infliction of Emotional Distress – if there is an abuse of power, it is often this:

1. Is there intent or a reckless creation of emotional distress?

2. Does it offend ordinary standards of decency (i.e. outrageous/intolerable conduct)?

3. Eggshell Π?  Can sometimes show intent if the ∆ knew.

4. Is the ED severe?

5. Show causal connection between ∆’s action and Π’s ED.

6. Whenever IIED also argue NIED.

Defenses:

1. Was there consent (implied like crowds, express, or emergency situation)?  Express consent does not apply to fighting. 

2. Was it self defense?

3. Property:  Was it reasonable force?  What was the intent (look to purpose – to harm or just keep people off land)?  Was it proportional?

4. Look to the facts to disclaim intent.  ALWAYS DISCLAIM INTENT!

a. Mere words can be a good defense to assault (no overt act).

5. No A of R or CN!

Strict Liability:
1. Determine if ultrahazardous activity or a discussion of a product.

2. Is it a FOS misuse?

3. Discuss loss spreading, loss avoidance, loss allocation, and administrative efficiency.

Ultrahazardous/abnormally dangerous activities – go to Second Restatement:

1. Hint:  Look for toxic chemicals/explosives.  Does not have to be a company!

2. Apply SL or N.  Do this by analyzing the 6 factors.  Especially think about #3 (due care able to prevent the risk – not necessarily N but can be a good indicator).  Indiana case.

3. Look to B/PL equation.  See whose behavior we care to effect.

a. If B is less than PL, N or SL doesn’t matter the ∆ will invest in the prevention (∆ is N or ∆ is liable if SL).

b. If B is greater than PL, SL does matter in regards to who pays.  The ∆ won’t invest, also says all the care in the world won’t avoid the harm.

i. ∆ = L under SL (will change or stop the activity altogether); Π = L under N (not really L but pays the cost)

Products Liability:

1. Is it N, implied warranty (we did not do), or SL?  Only apply SL on exam.  

2. What is the nature of the defect – manufacturing, design, or warning?  May be able to argue more than one of these.

3. Who can be sued (retailer, supplier, manufacturer)?

Manufacturing defect:

1. Show cause.  MD + cause = L.  Then show damages.

2. Was the product used in an unFOS manner?

3. Apply factors in Restatement Second . . .

Design defect – tell Suter exactly what is wrong w/the design:

1. Does the crashworthiness doctrine apply (enhanced injuries; applied when making a product safer not preventing a crash completely)?  Say design defect makes car less crashworthy.

2. Determine whether CE or R/U test applies by (always argue both – one party will want, the other will want the other):

a. If R/U, apply the Ortho factors.  Note that since you’re balancing risks and benefits it looks like N but it is SL because it follows the product.

i. CE test ∆ usually wins unless there is a hidden defect.  If open/obvious, Π loses.

b. Is the defect highly technical or not?

c. Is the defect hidden or obvious?

d. Explain who/why Π or ∆ wants a certain test.

e. Is there an alternative design?  Can strengthen a case.

3. Is it an inherently unsafe product (knife v. chopper)?  If so, what is its societal value?

Warning defect:

1. Could a warning have made the product safer or will it always be unsafe (pharmaceuticals)?

2. Is a warning even necessary?  Jury question of common knowledge.

3. If so, is it adequate?  This is a reasonable test:

a. Content (specific risk, etc.), comprehensibility, intensity, characteristics of user (this is the 3rd Restatement).

4. Can you show the lack of a warning caused the harm?  Use the Heeding Presumption.

Defenses to SL:

1. Look to reasonableness of Π – did they use the product safely, is it an unFOS misuse?

2. Would an inspection have helped?

3. IC?

4. CN, A of R, and TX approach.

5. Would reasonable care have eliminated the harm?


Arguments:

Bystander Claim of ED

Π→Pro-Portee Approach b/c balances goals of allowing recovery in cases where Πs would clearly suffer ED & it puts Δ on notice that such Πs might suffer harm.  It legitimizes severe ED as a compensable harm & allows recovery when there is a fair degree of certainty that Π suffered harm & when it is FOS that Π would suffer harm, while limiting undue burden on Δs.  More directly tied to risks of ED by bystanders than ZOD test, b/c bystanders suffer harms not b/c of risk of danger but b/c of witnessing harms to loved ones.  

Then apply Portee factors to facts.

Δ→Pro-Zone of Danger Test.  Or argue no recovery for bystander ED b/c too difficult to draw lines that aren’t arbitrary when one allows recovery in some cases but not others.  Too hard to prove + risk of fraud.  Unfair burden to Δs b/c not on always on notice of risk to ED.  ZOD→does not expand class of Πs to whom Δ already owes duty (duty of care to avoid ED to direct victims who are the zone of danger (Falzone).  Fairest for Δ since does not overburden & already on notice; This is more effective in deterring N behavior.  Most bystanders who witness harm will be in the ZOD.  

Joint & Several L

If more than one person is N in cxing the harm to a Π, & the harm is indivisible, then each Δ is L for the entire harm.  Concert in action?  This is when multiple Δs act in concert regarding tortious activity.  Since the ct. doesn’t know who committed what harm to Π, the ct. will hold them all jointly & severally L.  

General Policy

Legislatures v. courts.  Leg→representative of public, supposed to represent what they want.   Cts.→Case by case made common law.  Different circuits adopt different approaches.

Advertising in regard to market share important.  

Cultural differences-cts. might be able to better capture than nat’l legislature.  

National market share→fungibility is key.  Make points mentioned by Dissent in Eli Lilly.

Expanding lititgation (Πs & Δs)→generally bad.  Might not hurt big chains like Hair Cuttery, but could hurt small businesses.  Want to encourage competition.  Trad’l N claims can provide most remedies.  

Is new type too difficult to draw lines; would it lead to arbitrariness.  

SL-encourage admin efficiency, but doesn’t work if too many claims are brought.  

Would the thing being regulated be justified by flood of litigation?  Particularly egregious injuries or societal value. 

Strict Liability

Look to Indiana case & rxing by Posner.  Consider insurance aspects→rising costs v. ability to cover.  Consider whose behavior you want to affect-whose behavior is less economically efficient?  Outline→arguments for N & for SL
Parental Immunity

Consider cultural differences (community w/ immigrant population).  Criminal statutes in place to protect kids from violence or discipline that is beyond parental discretion anyway.

Insurance→poor people don’t have insurance-will already have poor representation.  Rich already have benefit of better protection.  

For parental immunity→rearing children enormous burden; cannot watch 24 hrs. a day.   Reality→kids need to grow up & have some autonomy & impossible to watch children ALL of the time.  Generally matters in the home not regulated.  Society benefits from your work raising therefore allow some room for discretion & break.  

PAGE  
1

