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BACKGROUND AND INTRODUCTION
1. Purposes of tort law: balancing deterrence, compensation, efficiency, blameworthiness, and ease of administration
2. Types of torts: intentional, negligence (unintentional, but careless), and strict liability (liability even if not careless)
3. Elements of Negligence: duty, breach of duty, causation, damages
MNEMONIC DEVICES 
1. FITTED CAB Intentional Torts: FI (false imprisonment), T (trespass to land), T (trespass to chattel), ED (emotional distress), C (conversion), A (assault), B (battery)
2. C-SPN Intentional Torts Defenses: C (consent), S (self-defense), P (privilege), N (necessity)
3. DBCD Negligence: D (duty), B (breach), C (causation), D (damages)
4. CICASS Negligence Defenses: C (contrib neg), I (immunity), C (comparat neg), A (assumption of risk), S (SOL), S (statute of repose)
5. APURV Strict Liability: A (animals), P (product liability), U (ultrahazardous activity) R (respondeat superior), V (vicarious liability)
6. A-Comp Strict Liability Defenses: A (assumption of risk), Comp (comparative negligence)
INTENTIONAL TORTS 

3 favorite exam fact patterns
A. Super-Sensitive P: P's super-sensitivity doesn't count unless D knows it (deal with P as avg. person when dealing w/ PF case)

B. Incompetent D: everybody is liable for intentional torts (stupid, drunk, kid)
C. Transferred intent: from person to person or tort to tort (if D purposefully throws ball at B to scare him, does, but also hits L behind him, both assault and battery)

FITTED CAB Intentional Torts Mnemonic Device: FI (False Imprisonment), T (trespass to land), T (trespass to chattel), ED (emotional distress), C (conversion), A (assault), B (battery)
C-SPN Intentional Torts Defenses Mnemonic Device: C (consent), S (self-defense), P (privilege), N (necessity)
I. Intent: D knows or “realizes to a substantial certainty” the contact will result (motive not required – no desire to cause harm needed)
A. Act must be intentional: D breaking up dog fight with stick accidentally hits person behind him (NL, Brown)
B. Consequences need not be intentional: D intends to tap P lightly on the chin and ends up breaking his jaw 

C. Must be reasonably foreseeable: Driver unexpectedly faints leading to death of passenger (NL, Cohen v. Petty)
II. Inadequate Defenses to Intentional Torts

A. Under Age: 5 year old still liable for causing an older woman to fall when he moves her chair (L, Garratt)

B. Mistaken Identity: Hunters mistakenly kill a dog thinking it’s a wolf (L, Ranson)

C. Insanity: Insane woman hits her nurse in the head, with no history of attacking her (L, McGuire)

D. Wrong Victim (intent transfers): man blinds kid in the eye with a stick he throws trying to hit another (L, Talmage)
III. Battery
A. Intentional infliction of a harmful or offensive contact or knowledge to a substantial certainty that the act will cause contact 
B. Contact must be objectively harmful or offensive to a reasonable person unless D knows of P’s hyper-sensitivity


1. Teacher directs woman down stairs by touching her during fire drill (NL, Wallace)


2. Intentionally lacing someone’s drink with vodka (borderline L)


3. Blowing smoke in someone’s face (borderline L)

C. Can include contact with something someone’s holding/touching 

1. Waitress grabs lunch away from P and shouts racial epithet at him (L, Fischer)
*Tricks: P need not have been aware of the harm at the time, D may have only intended to frighten so long as potential contact was substantially certain to occur, no physical damage is necessary 
IV. Assault
A. Intentional causing of harmful or offensive contact (“attempted battery”) or imminent apprehension of such contact and such imminent apprehension actually occurs.

B. Reasonable Apprehension: doesn’t mean fear, but just that it’s expected

C. Conditional Threat: still assault if D had no right to make the threat (e.g. give me your $ or I’ll shoot you)
1. Man swings hatchet at wife in tavern door, but doesn’t hit her (L, I de S et ux).
2. Anti-billboard P gets calls of future threats from sons of billboard pres. (NL for assault, Brower)
*Tricks: no physical touch needed, threat must be immediate, P must have been aware of the threatened contact, threat to a 3rd person is insufficient, words alone are not enough, hostility or intent to harm not required
V. False Imprisonment

A. Direct restraint of another’s physical liberty without adequate legal justification and P was aware of it at the time and had no reasonable means of escape
B. Deciding cases: Threat of force (FI); Threat of firing (No FI); Threat to property (borderline)
1. Nursing home physically detains man for 51 days against his will (L, Big Town Nursing Home)


2. Police take drunk to golf course to dry out, but he wander offs and gets hit on thruway (L, Parvi)
3. Employee accused of stealing watch tricked into room for questioning but wanted to stay (NL, Hardy)
4. Employee physically blocked from leaving boss’ office repeatedly while forced to resign or be fired (L, Dupler)
5. Woman fleeing cult detained on yacht by owner despite his promise not to (L, Whittaker) (failure to take P where she wanted is restraint if P relied on assurance of release & D has no good reason not to help P)

*Tricks: preventing P from entering a certain place is not sufficient, accidental confinement is not sufficient
VI. Intentional Infliction of Emotional Distress (IIED)
A. Intentional/reckless infliction by extreme/outrageous conduct of severe emotional distress (often abuse of power / threats)
B. Intent: D desires to cause, knows with substantial certainty, or recklessly disregards the high probability of emotional distress
C. Reasonable Person liability: only what would insult average person & results in severe emotional distress (extreme/outrageous)

1. Garbage company uses scare tactics for 2 hours including threats to beat up Siliznoff to try and avoid his competition in business resulting in his becoming ill and missing days of work (L, State Rubbish)


2. Store worker tells woman she stinks & she says it led to a heart attack (NL, Slocum)
3. Boss makes fun of a worker’s stutter 30 times in 5 months (NL because P was used to insults from others, Harris)
4. Hospital forcing patient to share room w/ an HIV patient who used a razor (NL cuz no intent/reckless)
*Tricks: doesn’t require any physical harm, only liable if reasonable person would have experienced severe emotional distress (though damages can be greater if eggshell psyche)
VII. Trespass to Land
A. Every unauthorized entry onto the property of another, even absent true damages or knowledge of trespass
B. License to enter someone’s land can be for a limited time or purpose

1. Surveyor enters P’s unenclosed land with tools but makes no marks (L, Dougherty)


2. Man shoots ducks over P’s land (L above or below useful space on another’s land, Herrin)
3. City enters legally, but later fails to remove post from man’s land at winter’s end, he hits it and dies (L, Rogers)
*Tricks: no specific intent to trespass needed, no damages required, no mistake of fact defense, useful space above/ below D’s land still trespass, not necessary for D to personally enter (shooting over land), overstaying 1’s license for time or purpose counts
VIII. Trespass to Chattels
A. Impairment or bodily harm to the chattel of another or possessor is deprived of its use for a substantial time

B. Intent: to take the property, but does not require that it be done purposely to deny the owner of possession
1. 4 year old pulls dogs ears and gets bit (NL, Glidden)
2. Cyber Promotions spams Compuserve customers (L, Compuserve) 

*Tricks: no mistake of fact defense, absent damages may require owner’s awareness of deprivation of the chattel
IX. Conversion

A. An intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor must justly be required to pay the other the full value of the chattel.
B. Trade Secrets: conversion often requires deprivation of use or that economic value depends in part or in whole upon being kept secret (e.g. literary works, scientific ideas)
1. Dodd’s former staff photocopied and turned over files (NL for conversion, Pearson v. Dodd)
C. Weighing Trespass to Chattel vs. Conversion: duration of taking, good/bad faith, harm done to property, inconvenience caused (damages worse than in trespass to chattel e.g. stealing, selling, refusing to return, destroying, damaging, disposing)

*Tricks: no mistake of fact defense , not conversion if returned before owner was ready to use it
X. Defenses to Intentional Torts

A. Consent: based on circumstances, a reasonable person in D’s shoes would have believed there was express/implied consent


1. Immigrant vaccinated on ship w/o expressing consent or disapproval sues doctor (NL, O’Brien)


2. Bengal hits Bronco on the head out of frustration (L, violence beyond rules not implied consent, Hackbart)
3. Doctor does surgery on left instead of right after deciding its needed (L, patient’s consent needed absent emergency or if reasonable patient would have consented, Mohr)
*Tricks: Ineffective Consent (CADFINS): Criminal Act, Duress, Fraud, Incapacity, Scope exceeded
B. Self-Defense: a right to use reasonable force if you reasonably believe there’s an imminent danger of death or GBI
*Deadly force: some courts require duty to retreat 1st and all forbid it to protect property since there is no threat to life
1. Paperboy near house window shot at 4 a.m. by homeowner who thinks he’s a prowler (NL, Smith)
2. Owner of vacant farmhouse rigs gun that shoots trespassing antique bottle collector (L, deadly force not allowed to protect property, Katko)
*Tricks: retaliation not allowed, threat must be imminent, force must be proportionate to degree of threat
C. Privilege: reasonably detaining another person with reasonable cause (e.g. merchant’s privilege to detain for reasonable investigation for a person he reasonably believes to have taken a chattel unlawfully)


1. Private cop searches woman’s purse in parking lot on shoplifting tip (NL, Bonkowski)
D. Necessity: damaging another’s property to reasonably protect a greater need of general public (not just D’s own interests)
1. Mayor destroys a man’s home to prevent a wild fire from spreading (NL, Surocco)
2. Shipowner stays in dock due to storm for own private necessity and as a result damages dock (L, Vincent)

*Tricks: private necessity allowed but P must pay for any damages
NEGLIGENCE

Elements of Negligence: Duty, Breach of Duty, Causation, Damages

I. Duty Of Care: Foreseeable Circumstances & Cost-Benefit Analysis
A. Generally D must exercise care that a reasonable person would take based on cost-benefit analysis (weigh risk & utility)

B. Reasonable Care Required: D required to use reasonable care to protect against expected consequences to foreseeable P
1. Dad not liable for golf club in yard since not inherently dangerous or foreseeable that son will hit friend Lubitz
2. Water main installer protected against reasonably bad weather not liable for burst in extreme frost Blyth

C. Protect Against Reasonable Likelihood of Harm: D must protect against reasonable chances even if less than 50%


1. Gulf liable for selling 9-year old gasoline drum in bad condition to Williams when he’s severely burned Gulf  

D. Cost-Beneficial Care Required: D required to use reasonable care based on cost-benefit analysis 

*Burden of precaution (cost) weighed against benefits (probability of accident times liability e.g. damages to P from accident
1. Low Cost, High Benefit: Railroad liable for unlocked turntable injury since low cost to lock it Krayenbuhl
2. High Cost, Low Benefit: Driver falls off bridge but city not liable for not installing expensive guard rails


3. Benefits Exceed Costs: Workers liable for shifting boat’s lines causing her to sink with flour Carroll Towing
II. Standard Of Care: The Reasonable Person

A. Reasonable Care Judged by Foreseeability and Action of Reasonable Person
1. Repeated Warnings: farmer liable for building hay rick near land boundary and P’s cottage cuz despite repeated warnings about foreseeable possibility of a fire, he chanced it, fire started & destroyed P’s cottage. Vaughan
2. Reasonable Inspection: Driver liable when tire blows out and causes accident since expected to know condition of those parts likely to become dangerous as would be disclosed by reasonable inspection. Delair
3. Widespread Custom: Landlord liable when tenant lacerated on sliding bathtub doors because he did not follow widespread and cost-beneficial industry custom to replace old glass with safe, modern tempered glass. Trimarco
4. Reasonable Person in Unforeseen and Sudden Emergency:  cab driver not liable for jumping out of taxi hijacked by gunman which subsequently hits mother and infants because reasonable person would do the same Cordas
5. Reasonable Person with Physical Disability: State not liable for blind employee who knocked into man walking to bathroom without cane since reasonable blind person working there for 3 years wouldn’t use a cane Roberts
6. Reasonable Professional in Same Field:  Pilot who crashes liable for failing to exercise the standard care a reasonable pilot would have exercised. Heath Attorneys not liable for mailing rather than hand delivering forms when done in good faith & in an honest belief on a point of law not well-settled since reasonable lawyer would’ve done the same. Hodges


7. Reasonable Child of Same Age, Maturity, Intelligence Unless Activity’s Adult/Inherently Dangerous (Adult Standard)
13 year old liable for driving snowmobile that led to a friend having his thumb severed while being pulled in an attached inner tube because it is inherently dangerous so child driver held to adult standard. Robinson 
*Note: Ages 0-7 incapable of negligence; ages 7-14 presumed incapable of negligence, but may be proved capable
8. Informed Consent: duty (disclosure of all relevant facts), causation (reasonable patient wouldn’t consent), damages
III. Negligence Per Se

*Criminal violation is presumed negligent because a reasonable person obeys the law
A. Criminal violation is negligent per se so long as it caused a harm the statute was designed to protect against to a person the statute was designed to protect
1. Shop owner liable for not putting poison label on bottle that’s stolen from his shop because law intended to protect against poison ingestion, but he wouldn’t be liable if broken glass of bottle cut someone. Osborne 
2. Bar not liable for violating statute criminalizing serving already intoxicated people because man injured during a barroom brawl was hurt by drunk who may have hurt him anyway (e.g. not enough for causation), however, bar was liable for violating a regulation intended to prevent barroom injuries since it was intended to protect someone exactly like the plaintiff from the exact harm he suffered. Stachniewicz 

Limitations of Negligence

B. Intervening Criminal Act: chain of causation broken by intervening criminal act by a 3rd party unless the crime is foreseeable
1. Cab driver liable for leaving taxi running on a Chicago street because it was foreseeable that a thief might steal it which he did and ran it into plaintiff’s vehicle causing damage. Ney 

C. Good Excuse for Criminal Violation 
1. Driver not liable when driving on wrong side of street, since he was swerving to avoid P who was not using his lights which led to car accident at night. Martin
IV. Proof Of Negligence

A. Require Evidence of Negligence: that D knew of or should have known about reasonable risk
1. Yellow banana peel: railroad not liable cuz its not evidence of failing to keep station reasonably clean Goddard
2. Rotten black banana peel: railroad liable because it shows failure to keep station reasonably clean Anjou 
3. Whole banana at supermarket: supermarket not liable because it could’ve been knocked off shelf 1 minute before Joye
V. Res Ipsa Loquitor
A. Accident Wouldn’t Have Ordinarily Occurred Absent Negligence and Cause of Injury is Under D’s Exclusive Control

B. Thing Speaks For Itself: certain facts in and of themselves suggest negligence and so the burden of proof is on the D to show evidence that it was not negligence (e.g. a human toe in a pack of chewing tobacco)
1. Shop liable when barrel of flour falls on man walking down sidewalk even absent evidence Byrne
2. Driver liable when a wayward wheel from his car trailer strikes windshield of another man’s jeep McDougald
3. Hotel not liable for man on sidewalk hit by chair thrown on VJ Day since guests may’ve been responsible Larson

*Res Ipsa merely permits an inference of negligence, but still requires a jury determination (e.g. doesn’t lead to a directed verdict)
VI. Causation In Fact (Including Concurrent, Multiple, And Unknown Causes)

A. But For Test: but for D’s act, P’s injuries would not have resulted
B. Chances of Accident Greatly Multiplied (L): D liable for unlit stairs w/o handrail though lady might’ve fallen anyway Reynolds
C. Chances Extraordinarily Slight (NL): Hotel not liable when guest cut on his forehead from glass that broke in a doorway later develops skin cancer at same spot because medical experts suggested less than 1% chance of causation. Kramer

D. Concurrent Causes: 2 or more parties who combine are both causes even if each 1 alone wouldn’t have caused the harm.
1. Tractor parked w/o lights in the road and driver who saw truck but rear-ended it because distracted both liable Hill

E. Substantial Factor Test: both are causes so long as both were substantial factor in causing injury.
1. Railroad liable when forest fire caused by its negligence mixes w/ 1 of unknown origin & burns P’s property Anderson
F. Unknown Cause, Burden on Ds or Both Liable: Where two or more negligent Ds (all possible Ds before court, and all are negligent), but only 1 actually created the harm (but we don’t know which one), the burden of proof shifts to Ds to prove the other D is at fault and if no evidence suggests one, both are liable.

1. 2 hunters both liable though only one of their shots hit a fellow hunter since it was unknown which one hit and they both acted negligently towards him. Summers

G. Market Share: unknown harm from product, burden of proof on Ds, & if unmet, Ds pay damages in proportion to their share
1. 5 of 200 drug producers liable for cancer causing drug in proportion to their market share when woman, uncertain of which company manufactured it, sues over her cancer. Sindell
H. Serial Causes: two sets of injuries, negligent cause of first liable for both if 2nd accident is a foreseeable result of the 1st and negligent cause of the 2nd is liable for the 2nd accident.
VII. Proximate Cause

A. Limiting D’s liability to those consequences that are foreseeable

B. Basic Idea: somewhat arbitrary limit on liability to avoid holding a party responsible for circumstances that are too attenuated
C. Foreseeability Requirement: accident itself must be foreseeable or at least foreseeable danger even if not exact type of accident
1. When D served foul smelling shrimp he risked causing patron’s illness, but not causing 3rd party to slip on her vomit.
2. Freighter not liable for carelessly discharging oil into the harbor since P did not argue that it was foreseeable that molten metal would ignite when dropped from the wharf by P’s workmen. WM#1
D. Duty of care measured by reasonable person, but P’s injuries as experienced by P even if P’s fragile physically or emotionally.

1. Driver liable for 4 car pile up also liable for all damages actually suffered by emotionally fragile P when accident leads to aggravation of P’s pre-existing paranoia and schizophrenia. Bartolone

E. Cost Benefit Analysis: P must weigh the foreseeability of a risk against the costs of eliminating it.
1. Freighter liable for discharging oil since engineer knew accident was foreseeable & no cost to avoid danger WM#2

F. Foreseeable to Specific Plaintiff: D is generally liable only to a foreseeable plaintiff.
1. Railroad not liable when guards push man boarding train causing his package of fireworks to fall, exploding & knocking over scales on platform’s end which unexpectedly struck P 30 feet away. Palsgraf

G. Different Time or Place: D not liable if negligence causes someone to be in a particular place at a different time or a different place altogether if not foreseeably more risky or inherently more dangerous
H. Rescuers: generally a rescuer is a foreseeable response to an accident or injury and D will still be on the hook if the injured party or rescuer is hurt
I. Mere Negligence: generally ordinary negligence is deemed foreseeable and is not a superseding intervening cause
IX. Intervening Causes
A. Liability Remains when IC’s Foreseeable: Employer liable for failing to provide barrier around worksite since it expectedly led to accident in which P was hit by car causing enamel spill injuries. Derdiarian

B. Liability Remains when IC’s Unforeseeable But Resulting Danger’s Foreseeable: (unless it’s a malicious criminal act)
1. Employer liable for failure to clean oil from ship since explosion was a foreseeable result, even though the exact manner in which it happened was unforeseeable (lightning strike). Johnson
2. Employer liable for letting workers use gas in a room with a gas heater and an open flame (foreseeable danger) even though the explosion happened in an unexpected manner (rat igniting the gas heater) United Novelty
3. Railroad liable for spilling gas on streets resulting in explosion if man inadvertently lit match (foreseeable), but not liable if man maliciously and criminally set dangerous fire (not foreseeable). Watson 
C. IC Matrix

1. Unforeseeable Result, unforeseeable IC: not liable because D’s not the proximate cause

2. Unforeseeable Result, foreseeable IC: not liable because D’s not the proximate cause


3. Foreseeable Result, foreseeable IC: liable because D’s the proximate cause
4. Foreseeable Result, unforeseeable IC: liable because result is expected even if in unexpected way (e.g. lighthing strike, rat on fire), unless IC is an unforeseeable malicious criminal act
X Joint Tortfeasors
A. Joint/several liability: any D can be liable for 100% of damages if indivisible damages, vicarious liability, or acting in concert
B. Ds liable if acting in concert (e.g. acting together) and held liable in proportion to their fault (e.g. contribution)

1. 2 drag racers both liable even though only 1 hit another driver Bierczynski

C. Contribution/Indemnity: D can sue other D for some of the damages (contribution) or all the damages (indemnity) if not at fault, such as in cases of vicariously liable 

XI. Duty
A. Duty of reasonable care: in 99% of cases duty is simply reasonable care not to harm others

B. Affirmative duty to act: 1% of cases (e.g. duty to rescue, duty to remove hazard, etc.)



1. University had no duty to keep 17 year old student from sex, drugs, and rock and roll Hegel
C. Alleviating Harm: D who’s already harmed P – once D has harmed P (even if not negligently), D has duty to help rescue P, alleviate harm, and to do it in a non-negligent way.
1. Boy in dept. store gets fingers caught & injuries aggravated when D delayed stopping escalator liable L.S. Ayres & Co
D. Special relationship: such as duty of parent to child, doctor to patient, employer to employee (during course of employment)
1. Duty of shipper to make reasonable efforts to rescue seaman fallen overboard

2. Duty of innkeeper to aid guest to escape from a fire in the hotel

3. No duty to aid an employee who had stepped out on his own time for a beer

E. Reasonable Aid After Negligent Injury: when D’s own negligence hurts another, D has duty to reasonably act to aid him.

1. Under “hit and run” statutes driver required to stop and give or get aid

G. Duty of Rescuer: once you start rescuing you can’t just stop otherwise you’re breaching your duty
H. Duty to Warn 3rd Parties of Danger: D must use reasonable care to warn others if D created or knows of danger
1. Driver who hits and kills cow on highway has duty to use reasonable care to try and remove it to protect other drivers


2. Psychologist has duty to warn woman that his patient threatened to kill her Tarasoff
XII. Negligent Infliction of Emotional Distress
A. Physical injury requirement: P must suffer physical injury (defined broadly: can include shock, fright) (not needed in IIED)
1. Woman recovers when explosion caused damage to her property and caused her nervous fright Daley
B. Reasonable person requirement: reasonable person would suffer emotional and physical harm (e.g. not an over-sensitive P) 
C. Natural or Foreseeable Result requirement: emotional harm must have been the natural and foreseeable result of D’s conduct

D. Witnessing a 3rd Party’s Injury: requires you were in physical zone of danger (could have been injured) & harm to a relative
1. Family in car with father sees his distressing car accident injury Bovsun

*Impact Rule: some jurisdictions require physical injury b4 emotional distress (& not emotional distress causing physical harm)
XIII. Landowners

A. Trespasser (no duty unless discovered/foreseeable then just reasonable care): no duty to undiscovered or unforeseeable trespassers, but general duty of reasonable care to avoid harming a foreseeable or discovered trespasser 
1. Railroad owed no duty to trespasser caught in track except to try and avoid accident once they saw him Sheehan
B. Licensee (duty to warn): owner has duty to warn of any hidden dangers unknown to (social) guest of which owner is aware

1. Definition: a visitor who is there for their own interests (e.g. social guest)

2. Dad not liable when son w/ mental illness stabs friend visiting on lodge business cuz 10 yrs since last violent Barmore
C. Invitee (duty to keep premises reasonably safe): reasonable care in keeping the premises reasonably safe for use by the invitee
1. Definition: a visitor who is there primarily to benefit the owner (e.g. contractor, customer)
2. Rationale: higher duty to invitee cuz D is making money off P and trying to bring P in (e.g. cost of doing business).
3. Repeat customer hurt on open trap door in dark hallway on way to bathroom of a lunch counter, store liable Campbell
4. Note: you can be an invitee to the shop, but a trespasser to its bathroom if it’s marked “employees only” 
D. Landlord’s Duty to Tenants: no duty except to exercise measures reasonably expected to mitigate risks of hidden dangers, outside dangers, in common areas, in leases for public use, and for negligent repairs (if tenant’s unaware of it)
1. Landlord not liable when tenant’s guest fell on frozen steps due to water drip because tenant was aware of it Borders
2. Landlord liable when woman attacked in hallway of large apt building w/ recent assaults after doorman’s fired Kline
XIV. Damages for Negligence

A. Types of damages



1. Nominal – N/A to negligence



2. Compensatory – P’s actual losses (e.g. lost wages, medical costs, pain and suffering)



3. Punitive – to punish D (can only be awarded if accompanied by viable claim for compensatory damages)
a. Rationales for Punitive Damages




i. Discourages and deters blameworthy behavior of D and industry generally




ii. Partial remedy for P’s expense of litigation which is not covered under American rule





iii. Diverts P’s desire for revenge into peaceful channels





iv. Redresses the many petty or un-brought charges that a D may have had




b. Criticisms of Punitive Damages




i. Provides undue compensation





ii. Fails to provide consistent or uniform punishment both in notice and severity




c. Limits of Punitive Damages: violates DPC if grossly excessive (e.g. arbitrary, unreasonable, disproportionate)
i. Degree of reprehensibility of D’s misconduct



ii. Ratio between punitive and compensatory damages (9:1 at most, 10:1 or more probably too much) 

iii. Disparity between punitive damages awarded & civil penalties authorized in similar cases

d. Standards for punitive damages




i. Intentional torts: D’s conduct need not be out of hatred, but it must be somewhat outrageous





ii. Negligence: ranges from reckless disregard, willful misconduct, or indifference to consequences





iii. Strict liability: ranges from “actual malice” to deliberate disregard of a known, foreseeable risk



e. Punitive damages are not the property of P and can be largely earmarked for a state fund Cheatham
B. Collateral source rule: If P gets payments from insurance company, government, or other 3rd party those payments do not reduce D’s damages and aren’t even admissible for consideration in court.
1. Hospital’s agreement for 50% discount to injured woman excluded from trial analysis of damages Montgomery Ward
C. Mitigation of damages: P must take reasonable steps to mitigate damages after damages & forfeits costs for added damages
1. Woman in car accident failed to avoid permanent injury by having reasonable surgery Zimmerman 
D. Survival damages: the damages that can be recovered by a surviving party



1. Wrongful death: suit for damages related to death (e.g. funeral expenses)



2. Survival: suit for damages between injury and death (e.g. loss of earnings, loss of property, pain and suffering)



a. Wife recovers for 9 days between husband’s burns & death in lost wages & burnt clothing Murphy
XV. Defenses to Negligence
CICASS: Contributory Negligence, Immunity, Comparative Negligence, Assumption of Risk, Statute of Limitations, Statute of Repose
A. Contributory Negligence: P denied recovery because his negligence before damages contributed to the harm
1. Man thrown off horse cuz of a pole D had extending into street can’t recover because he was riding too fast Butterfield
*Last Clear Chance Rule: bars defense of contributory negligence if D had LCC to avoid accident and didn’t either because he disregarded the risk or didn’t notice the peril (LCC is always asserted by plaintiffs)

B. Comparative Negligence: P can recover but his damages are reduced by the percentage of his liability

1. Pure: P recovers whatever % he wasn’t responsible for (apportions damages based on fault)

2. Modified: P recovers only if D was party at least equally or more at fault (50%+ or 49% or more)

3. Multiple tortfeasors: P can recover if P’s fault is less than the fault of all others combined
*Not a defense to intentional torts



*Implied assumption of risk is folded into comparative negligence (express A/R is not and is still a complete defense)
C. Assumption of Risk 

1. Express: express assumption of a risk by contract (e.g. signing a liability waiver when skydiving)

a. Exculpatory clauses generally valid in the absence of legislation to the contrary UNLESS
i. Intentional, reckless, or grossly negligent behavior
ii. Grossly unequal bargaining power – could P have turned D down (e.g. contract of adhesion + monopoly or essential public service - schools, hospitals, housing, employment, public utilities)

iii. Public interest – how socially important is D’s business (e.g. essential service, heavily regulated)

b. Out of shape woman assumed risk by joining gym that was not intentionally negligent, is not an essential service, and does not really affect the public interest, and thus its exculpatory clause is enforceable. Seigneur
2. Implied: voluntary assumption of a risk of which P was aware
a. Pure: reasonable conduct (e.g. tenant enters burning house to save his child)

i. Tenant use privy poorly maintained by landlord (not assumption of risk since no real choice) Rush
b. Qualified: unreasonable conduct (e.g. tenant enters burning house to save his hat)

i. Teaching a beginner to drive a car (assumption of risk)





ii. Consenting to ride with a drunken driver on a dark night (assumption of risk)

D. Statute of Limitations: a time limit starting when the claim accrues after which liability is barred 
1. Time of Accident: general rule is that SOL begins at the time of the harm, accident, or injury
2. Discovery doctrine: in medical malpractice cases SOL begins when injury is discovered (fairness)
Pregnant lady can sue 3 yrs after botched tubal ligation when discovery was 11 months ago (SOL=1 yr) Teeters

E. Statute of Repose: a time limit from sale or manufacture of a product after which liability is barred (must meet SOL & SOR)

F. Immunity: test for govt. officials (e.g. park rangers dumping a drunk in a faraway parking lot to protect fair Veccera)
1. Is there any kind of discretion or choice involved?
2. Is this the kind of judgment call the discretion exception is meant to shield? (e.g. social, economic, political goals)

LIABILITY WITHOUT FAULT
Issues: Vicarious Liability, Strict Liability, Products Liability
I. Vicarious Liability


A. Respondent Superior: employer responsible for employee acting within scope of employment
1. Furthering Employer’s Business Test: bartender kicking out unruly customer: yes; trucker beating up a bad driver: no
2. Going and Coming rule: commuting is generally not within scope of work unless accident was foreseeable (e.g. fumes make employee sick and she has to drive home or office holiday party where only alcohol is served)

3. Deviation rule: V/L if a slight deviation/detour (e.g. stopping for bathroom), no V/L if it’s a major deviation/frolic (e.g. stopping to do holiday shopping for a couple of hours)
a. Factors to Consider for Deviations: employee’s intent; nature, time, and place of the deviation; time consumed in the deviation; work for which the employee was hired; incidental acts reasonably expected by the employer; freedom allowed the employee in performing his job responsibilities

4. Intentional tort rule: V/L if logically connected with employee’s duties, but no V/L if purely personal
II. Strict Liability

A. Animals: always strictly liable for wild animals or for domesticated if D knows or has reason to know that his animal has dangerous propensities abnormal to its class (“vicious propensities”)

B. Ultra-Hazardous Activities: risk of serious danger even if done carefully and not a matter of common usage


1. Ultra-Hazardous: blasting, transporting toxic chemicals, fumigation with toxic gases, fireworks displays



2. Not Ultra-Hazardous: airplanes, cars, sales of firearms
C. Product Liability: liability of a manufacturer, seller, or supplier to one who suffers physical harm caused by the chattel


a. Strict Liability Test: defective condition unreasonably dangerous to the consumer (e.g. exploding bottle)

b. Safer Alternative Design Requirement: would’ve reduced/prevented harm suffered & is cost reasonable (risk-utility)


c. Social Utility: consider the social utility of the product (e.g. don’t want to put airlines out of business)


d. Manufacturing defect: departs from its intended design (e.g. toe in chewing tobacco)


e. Defective design: product as it should be but still causes harm (e.g. doll that chews hair)


f. Warning defect: product insufficiently warns of a danger


*Reasonably foreseeable misuse of a product is not a defense to failure to warn (e.g. using paint step on ladder)

D. Defenses to Strict Liability
1. Assumption of risk is a defense (e.g. if P is aware of risk and accepts it, D is let off the hook)
2. Contributory negligence is not a defense (e.g. if P is unaware of risk, D is not let off the hook)

3. Comparative negligence applies to strict liability cases (e.g. D pays the % of liability for which he’s responsible)
