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Exam tips:

1.  Find the torts

-  Figure out who the plaintiff and defendants are.

-  For each tort, set out the elements and see if the plaintiff has a prima facie case.

2. Find the defenses (contributory negligence, etc).

3. Find the General consideration items: vicarious liability, joint tortfeasors problems (j/s liability).
A tort is a civil wrong, other than a breach of contract, for which the law provides a remedy.

· a non-contractual civil cause of action for which money damages lie

· Social objectives:  compensation (monetary), discourage self help and suppress private violence, establish standards (tell people how they are to behave), regulate economic burdens, and provide legal mechanisms.

· Liability:  intentional conduct, negligence, strict liability, by statutes. 
· Modern focus: intentionality (trespass) and lack of intentionality (negligence).
In the back of the tort system is an insurance system.  Tort liability can lead to difficulties in obtaining insurance that may lead to more direct problems to the public.  (Doctors won’t do certain jobs, etc).

Policy is the social purpose of an institution: law emerges from politics when the institutions are persuade to act coercively by rule.  
Two common law writs are the genesis of tort law:

- Writ of trespass: All forcible, direct injuries.  Required no proof of actual damages.

- Writ of trespass on the case:  Injuries that are not forcible or direct. 

Modern focus of tort law:

· Intentionality (intentional torts) 

· Lack of intentionality (negligence)

Chapter One:  Development of Liability Based Upon Fault

Strict liability.  Direct injuries, though unintended and without proof of negligence were actionable under trespass
Anonymous - King’s Bench, 1466 

Facts:  A passage of the early English law of Torts summarizing accepted law.

Limited defense for defendants “utterly without fault”: Modern courts require proof of injury except in a few intentional torts where the historic directness of the injury had permitted liability without proof of actual injury.  This case meant that there is no longer automatic payment for an injury.  

Weaver v. Ward - King’s Bench, 1616
Facts: Two soldiers in London were performing military drills when the musket of the ( “accidentally and by misfortune and against his will in discharging his piece did hurt and would the (.” (p.5)

Issue:  Is there liability where the ( injures another, but was not the effective cause of that injury?  (gun fires without will of doing so)  The court is trying to sort out the issue of intent and liability

Rule: “no man shall be excused of a trespass…except it may be judged utterly without his fault.”

Proof of fault as an element of the tort that the plaintiff must prove: Evolution of the law: no culpability if harm is unintentional and could not be avoided.  Normally unintended consequences result in liability only if they are negligently undertaken.

Brown v. Kendall - Supreme Judicial Court of Massachusetts, 1850
Facts:  Dogs of ( and ( were fighting.  ( tried to separate them, raised a stick over his head, and accidentally hit the ( in the eye and injured him.  
Issue:  Is there liability where harm is done intentionally and could not be avoided?  Who has the burden of proof for the liability of an unintentional act?  

Holding:  The burden of proof is on the ( to prove liability where the harm done to him was unintentional and in the doing of a lawful act, and the ( was exercising due care.  There is no liability unless it can be proven that the defendant did not exercise due care, negligence, etc.  
Factual defense of lack of foreseeability to decide negligence: sufficient to justify binding instructions to the jury that defendant was not negligent.  Unforeseeable illness that causes injury does not establish negligence.  The jury decides questions of fact or what is reasonable.

Cohen v. Petty - Court of Appeals of the District of Columbia, 1933

Facts:  ( was a guest in defendant’s automobile.  ( felt sick while driving and soon after fainted, thus getting into an accident.  ( sustained permanent injuries.

Issue:  Is there a case for actionable negligence if the ( loses consciousness and accidentally harms another?

Rule:  “one who is stricken by an illness, which he had no reason to anticipate, while driving an automobile, which renders it impossible for him to control the car, is not chargeable with negligence.” (p.11)

Notes:  If D was prone to fainting or had reason to suspect sickness while driving, he would be liable.  The jury decides questions of fact or what is reasonable - i.e., if he should have been driving.  This is an illustration of a reasonableness test applied by the jury- no adequate proof of negligence.  

Revival of strict liability for activities where the risks cannot be averted (“ultrahazardous activities”): Participating in an activity that is inherently dangerous and likely or foreseeable to cause harm results in absolute liability for any resulting injuries.  The risk creator is liable.

Spano v. Perini Corp. - Court of Appeals of New York, 1969

Facts:  A blast on nearby property caused damage to (’s property.  

Issue:  Can a person who has sustained property damage caused by a blasting on nearby property maintain an action for damages without showing that the blaster was negligent?  Who should bear the cost of the resulting damage from a blasting?

Holding:  The issue is not whether it was lawful or proper to engage in blasting but who should bear the cost of any resulting damage – a party is absolutely liable for damages to neighboring property caused by explosions.  Blasting in an area in which it was likely to cause harm to neighboring property results in absolute liability.

Notes:   This is a case representing the application of strict liability where no negligence or intent was shown, but where “ultrahazardous activities” caused the damage.

Negligence provides that liability is only for damage that resulted from lack of reasonable care.  Blasting has that risk inherently; so strict liability is used because even with care, there is a good chance of damage.  

Chapter Two:  Intentional Interference with Person or Property

Plaintiff is an ordinary person.

Everybody is liable for an intentional tort!!!

Prima Facie case for all intentional torts:

Intentional acts resulting in injury to others.

ACT: volitional movement

INTENT:  “The word “intent” is used…to denote that the actor desires to cause consequences of his act, or that he believes that the consequences are substantially certain to result from it.” –Restatement (Second) of Torts §8A.

▪ Intent does not focus on the consequences, but on the intention to do the act.

Specific intent: the goal of the actor is to bring about the consequences

General intent: the actor knows with substantial certainty that his acts will bring about the consequences.

CAUSATION:  We measure the liability of the defendant by the consequences directly flowing from the tort, not from what the defendant might have expected to follow.  Directness of the consequence is the test of liability.

Intent

Intent to act vs. Intent to harm: children and incompetents

The Δ does not need to intend the harm.  It is enough that he intends the harmful or offensive contact, he is also liable for the consequences.   Intent is one’s immediate purpose.

Mistake:  since intent focuses upon defendant’s act, it does not normally matter that the defendant’s intent was affected by innocent mistake.  A doctor may have mistakenly amputated the wrong leg, but he “intended” to amputate the leg.

Minors and incompetents can have the requisite intent and will be held liable.

( “…where an insane person by his act does intentional damage to the person or property of another he is liable for that damage in the same circumstances in which a normal person would be liable.”

( The theory is that those responsible for such persons should control and supervise them in a way that will protect innocent persons from their negligence.  So we hold them to the orp standard.  

Ex.  A intentionally pushes B.  Although he did not intend it, B broke his arm.  The conduct of A gives rise to a cause of action for battery.

Ex.  Garratt v. Dailey:  5-year-old Dailey pulled a chair out from under Garratt.  ( suffered a fractured hip and damages totaling $11,000.  Is there liability if there is a substantial certainty of harm?  Yes, when one acts with either a) an intent to cause a harmful or offensive contact, OR b) substantial certainty that one’s actions will cause such a contact, one is liable for a battery.  This test is subjective: what was in the Δ’s mind when he acted.  The child did not intend the broken hip, but he intended to act knowing the injury was substantially certain to occur, so the injury sustained was sufficient to be a battery.  See 03B.

Good faith mistake

Plaintiff is not liable if acting without intent.  If the injury was a mistake was made in good faith, the plaintiff is liable for any damages, but not for an intentional tort.  The nature of the mistake is taken into account…could the orp make this mistake?

Ex:  Δ accidentally shot (’s dog, mistaking it for a wolf.  Δ liable for damages even though  they were acting in good faith.  

Transferred intent

Transferred intent applies where the defendant intends to commit a tort  against someone but instead:


- Commits a different tort against that person


- Commits the same tort as intended but against a different person


- Commits a different tort against a different person

Transferred intent only works within the following torts:


Assault, Battery, False Imprisonment, Trespass to Land, Trespass to Chattels

EX:  Boy hit in eye by a stick thrown by Δ.  Δ was aiming at another boy.  Intent can transfer.   “…The fact that the injury resulted to another than was intended does not relieve the defendant from responsibility.” 
Battery

PRIMA FACIE CASE:  An act that brings about harmful or offensive contact to the plaintiff’s person.

ACT:

1.  Harmful or offensive contact…

What is an offensive contact?  Un-permitted.  
offensive contact: if it “offends a reasonable sense of personal dignity.” §19)  The contact requirement has also been extended to include objects intimately associated with victim’s body.
Would the orp have permitted this contact?
*The ( need not be aware of the harmful or offensive contact at the time.

EX:  Doctor is performing surgery on a leg and accidentally performs on the wrong one.  The intent for battery is satisfied because one need not intend harm; only the contact and clearly the doctor intended to perform the surgery.  Whether or not that contact is harmful or offensive is up to the plaintiff.  No damages need to be shown, only the contact.
2.  …with plaintiff’s person

Don’t have to actually touch the body; anything connected to the plaintiff’s person is viewed as part of the plaintiff’s person.  Very liberal construction, whatever is attached at the moment.

The contact must not be otherwise privileged or consented to.

EX:  ( was at a conference and a waiter who made a racial comment snatched a plate from his hand.  This is clearly a battery.  Rule is that you cannot touch anything related to the person.  

EX:  Note 3, p.33 - intent of the smoke was to offend, so it's a battery, although the touching is so remote.  The movement of the air to offend someone will suffice.  

INTENT:  


Without intent to cause harm, there is no battery.  To intend to make a harmful or offensive contact with the plaintiff, or to act with substantial certainty that such a contact will result.  

Ex.  A intentionally pushes B.  Although he did not intend it, B broke his arm.  The conduct of A gives rise to a cause of action for battery.

Ex.  5-year-old Dailey pulled a chair out from under Garratt.  ( suffered a fractured hip and damages totaling $11,000.  If the child intended to pull out the chair, knowing that Garratt would fall, then he is liable for battery.  If the child pulled the chair not knowing Garratt would sit in it, then there is no liability.

CAUSATION:

The defendant is liable for direct or indirect contact.  It is sufficient if he sets in motion a force that brings about a harmful contact.

EX:  John intends to set a trap and digs a hole in the road upon which Patrick was going to walk.  Patrick falls into it.  This is sufficient causation.

Assault

PRIMA FACIE CASE:  An act that creates a reasonable apprehension in the plaintiff of an immediate battery.
ACT:

1.  Apprehension of…

( The apprehension must be reasonable.  Would the orp be apprehensive?
Exaggerated fears don’t protect plaintiff unless the defendant knows of the unreasonable fear.

( Apprehension is not fear or intimidation.  More like “expectation of battery.”
Doesn’t matter if a grandma tries to punch Mike Tyson, he can still be reasonably apprehensive of the contact.  You can apprehend a battery even if you know you can defend against it.  
( Apparent ability can create a reasonable apprehension
It’s enough that the gun was waived at the (, doesn’t have to be loaded because there was the apparent ability. Capability doesn’t matter.  



( The plaintiff must be aware of the act (unlike battery).

( Technical capacity to assault is not necessary, only the hypothetical capacity is necessary.
2. …an immediate battery

Need immediacy, which includes proximity.

( Someone throwing punches from the other side of the room is not enough.

( Threats of future contact are insufficient.

Words are not enough, need an overt act/volitional movement of the body.  

( Need words coupled with conduct.

( *When the words undo the conduct, there is not a reasonable    apprehension.  

EX:  If Justin shakes his fist at me and says: “If I didn’t love you I’d knock you out,” then there is no reasonable apprehension.




( Conditional threats can create an assault

EX:  A robber says, “your money or your life” while pointing a gun at you. 





Threats to property or family do not apply.

INTENT:


The defendant must intend to create apprehension of an imminent battery.



Intent is measured by the desire or belief in substantial certainty.

CAUSATION:

Plaintiff’s apprehension must have been legally caused by the defendant’s act or something set in motion thereby, either directly or indirectly.
False Imprisonment


PRIMA FACIE CASE:  An act or omission on the part of the defendant that confines or restrains the plaintiff to a bounded area.

ACT:

1.  Sufficient act of restraint
( What would the orp think is sufficient?


- Physical barriers

- Physical force directed at (, (’s family and sometimes against (’s property.

- Threats against (, (’s family and sometimes against (’s property are enough; there need not be any force.  

Fear of losing a job is not ground for false imprisonment because there is a choice and there is no force or threat of force.


- Indirect threats can be enough if the words reasonably imply that the 

defendant will use force.

- Threat of future action (like assault) is not sufficient present force or duress.

( Inaction is enough – failure to provide means of escape.

EX:  The case with the cult members and the boat – not giving the boat to go ashore was sufficient inaction.  However, there must be an understanding that there would be action and that understanding must be breached.  There is an affirmative duty to release the plaintiff.

( The time period of confinement is irrelevant.

( Cannot use legal authority invalidly.  

- The cause for imprisonment must match the crime for which one is specifically arrested.   

- Shopkeepers can detain a potential shoplifter if there is a reasonable belief in the theft, the detention is reasonable, and the detention is for a reasonable period of time.




( Moral pressure and future threats are not actionable.  

2.  Bounded area.

A great deal of inconvenience is enough.

An area is not bounded if there is a reasonable means of escape and the plaintiff knows it.  


The freedom of movement must be blocked in all directions

( must be aware of the confinement.

( Some exceptions where the ( was injured by the confinement (Baby was locked in a bank vault for several days.)

( Need not be able to recollect, awareness at the time of confinement is all that is necessary.

INTENT:


There must be intent to deny another her experience of physical liberty without legal justification.  

CAUSATION:

The plaintiff’s confinement must have been legally caused by the defendant’s act or something set in motion thereby, either directly or indirectly.

** Adult children may not be constrained by their parents for “their own good.”

EX.  Notes p. 4, #2 - must the attendant tell the man where the exit is if he hasn't asked?  If someone is confined, must they make a demand?  In a car, you must demand because the entry into the car implies consent and getting out can only happen if the driver stops, which will only happen if notified.   Implied consent until the demand is made.
Intentional Infliction of Mental Distress

PRIMA FACIE CASE:  An act by defendant amounting to extreme and outrageous conduct that causes plaintiff to suffer severe emotional distress.

ACT:

1. Outrageous Conduct

( Must be deemed outrageous by the community, must be really outrageous.  


- No physical injury in necessary.

- Must be more than an insult, must transcend all bounds of decency tolerated by society.

· Bare insults are not enough because you must, to some degree, be thick skinned.  

· Injuries should be objective in the interest of judicial administration, fairness and uniformity.

EX:  Slocum: objective test of severe emotional distress requires more than mere insults.
( A torts exam will usually begin with conduct that is not outrageous, but then add something to it that will make the behavior outrageous:

· Continuous behavior

· A vulnerable plaintiff (young child, pregnant woman, old person, someone with a known super sensitivity)

· * There is special liability for mishandling corpses.
· Common carriers and innkeepers:  their behavior does not need to be soo outrageous.  But don’t be misled; must be a passenger or guest that is being treated badly.  
· See p.59, special cases with special relationships.  There are certain classes of people who do not get sympathy, i.e. bill collectors and common carriers.
2. Damages

( Need a clear showing of substantial emotional distress

The more outrageous the conduct, the less substantial the damages must be.

( This tort was adopted as a fall back tort when another one wasn’t working

So, when looking at a fact pattern, don’t toss out a plaintiff for a tort without considering intentional infliction of emotional distress.  
INTENT:

A defendant will be liable not only for intentional conduct, but also for reckless conduct; acting in reckless disregard of a high probability that emotional distress will result.  

Intent does not transfer.  

CAUSATION:


The defendant’s conduct must have proximately caused the plaintiff’s emotional distress.

( If a defendant causes severe physical harm to a third party and the plaintiff suffers emotional distress as a result, the plaintiff must show:


- presence when injury occurred


- close relation to the injured party


- knowledge of defendant that the plaintiff was present and a relative

If a plaintiff can show a purpose to cause severe distress, the presence or family relationship doesn’t need to be shown.

· Policy:  fear that if relief is given to undiscovered bystanders or absent family members, there will be no boundary to liability.


Must be a causal connection between offensive act and some damage to the person.

EX:  Employer who taunted employee about his speech impediment was not liable because employee could not show that the taunting worsened his condition or caused any damages.
EX:  Δs threatened to beat up Siliznoff, cut his truck tires, burn the truck and put him out of business.  Do threats of future harm constitute severe emotional distress?  Yes, if mental distress was foreseeable, there is liability.
EX:  Threat of future action: assault vs. IIED.  There is a difference between the fear that arises when we anticipate an imminent assault and the anxiety that develops in anticipation of future actions.  

If a Stacey brings a gun and points it at Greg while threatening him, it is assault.  If she does the same while threatening him for next week, it is not assault; it’s IIED.  
Trespass to Land

Shaped by the importance of real property to the security of the state, etc.  Founded on a jealous protection of the land.  There is a cause of action for trespass even where there is no damage.  Today, technical trespasses with no damage are unlikely to provide damages other than nominal.  

PRIMA FACIE CASE:  An intentional act of physical invasion of plaintiff’s property by defendant.

ACT:

1.  Defendant must physically invade 

The Δ doesn’t need to be on the land himself; he can push someone or something onto it.

( Some physical object must go on the land; loud noises are not a physical object.


If intrusion is not physical, it’s usually considered nuisance.  



· Difference between exclusive possession and exclusive use

· Nuisance is conduct interfering with the (’s peaceful enjoyment or use of her land.

· Requires actual damage to the land


Strict liability if ultrahazardous activities are involved.

( Must show a volitional movement by Δ of some part of his body that results in an intrusion onto another’s land or that sets in motion a force resulting in such intrusion.  


Certain privileges: 

( Public officials may invade property in an emergency to protect the public. 

( Police can invade with warrant.

( Private citizen can invade to recover goods wrongfully taken.

 


A trespass may exist where Δ has overstayed his welcome: limited privilege.

EX:  If Δ was allowed to enter (’s property and put equipment on it in the winter, but leaves it in the spring and ( is hurt, the Δ is liable because he violated his privilege.  Items left on the land are a continual trespass, although entering the land was privileged.  


Injury to the land is not an essential element.

2.  The plaintiff’s land

The concept of land means the space going up and down from the land for a reasonable distance.

( Airspace is considered party of property, but not usually above normal flight altitude or immediate reaches.

( must have actual possession or right to immediate possession

INTENT:


Must intend the invasion of another’s property– transferred intent applies.

Reasonable mistake of the lawfulness of the entry does not prevent liability.



Intent to enter the land is sufficient; don’t need to intend to trespass.

CAUSATION:  

The physical invasion of plaintiff’s property must have been legally caused by the defendant’s act or something set in motion thereby.

EX:  Δ entered land of plaintiff and made no marking or harm.  Is there trespass without damage?  Yes, every unauthorized or unlawful entry into the close of another is a trespass.  

EX:   A gaseous discharge settled on the property and caused no harm. Is there trespass without a detectable intrusion or harm?  If the intrusion interferes with the right to exclusive possession of the property, the law of trespass applies.  If the intrusion is to the use and enjoyment of the property, the law of nuisance applies.

EX:  Limited privilege:  Sonal has the privilege to visit a store, but cannot extend the privilege and not leave when it closes.
Trespass to Chattels

PRIMA FACIE CASE:  An intentional act of the defendant that interferes with plaintiff’s right of possession in the chattel.

ACT:

1. Elements:  One who without consent uses or intentionally intermeddles with a chattel is liable for a trespass if:
 
- The chattel is impaired as to its condition, OR


- The possessor is deprived of the use of the chattel, OR


- Bodily harm is thereby caused to the possessor

2. Interference with plaintiff’s possessory right 

Any interference will suffice, usually two kinds:


( Intermeddling:  conduct that directly damages to plaintiff’s chattels

( Dispossession:  conduct that serves to take dispossess plaintiff of his lawful right of possession.

3. Damages

( There must be some damage done to the chattel, unless there is a dispossession; then the loss of possession itself is deemed to be actual harm.  




If there was some damage: trespass to chattels

If there was a lot of damage: conversion

( No legal protection for an action for nominal damages for harmless intermeddling with the chattel.  Protection of the possessor’s interest in the inviolability of his chattel is afforded by the privilege to use reasonable force to protect his possession against even a harmless interference.
( Trespass to chattel is unlike trespass to land, in the sense that just touching is not enough; there must be damage of some sort.

( Sentimental damages are not usually recovered, unless maybe its intellectual property, in which case that could be recoverable.  Stealing files takes valuable intellectual property away from a firm.
INTENT:

To intend to so interfere with another’s possession of her chattel that she is denied possession of it, or the property itself is thereby harmed.

Transferred intent applies.

Mistake as the lawfulness of the defendant’s action is not a defense.

There is no need to intend the trespass, must simply intend to do the act.

CAUSATION:

The interference with plaintiff’s possessory interests in the chattel must have been caused by defendant’s act or something set in motion thereby.

EX:  Δ sent unsolicited email to members of CompuServe without permission.  Can trespass to chattels apply to the Internet?  Yes, electronic signals are sufficient for trespass, there was clear intent and the harm was caused by the decreased utility of the email service and the loss of business reputation. 
Conversion

PRIMA FACIE CASE:  An intentional act of the defendant that interferes with plaintiff’s right of possession in the chattel that is serious enough in nature or consequence to warrant that the defendant pay the full value of the chattel.

ACT:  

1. Serious interference with plaintiff’s right of possession

- Such acts include:



( Wrongful acquisition: theft, embezzlement



( Wrongful transfer:  selling, misdelivering



( Wrongful detention:  refusing to return to owner



( Substantially changing the chattel



( Severely damaging or destroying the chattel



( Misusing the chattel

- A greater invasion is necessary than for trespass.  


- Exception for bailees.

If the bailee doesn’t have notice of the improper taking, the bailee may return the goods to the thief without liability. ‘

If the bailee has notice and the real owner demands his goods, then the bailee is liable for conversion if he returns the goods to the thief.

- Intangibles such as a bakery route, customer lists, or the goodwill of business may not be the subject of conversion.  Cannot recover for sentimental damages

2. Damages are so severe as to warrant payment of the full value of the chattel

( The longer the withholding period and the more extensive the use of the chattel, the more likely it is that conversion has resulted.

( The plaintiff is entitled to the fair market value of the chattel at the time and place of conversion; it’s a forced sale.

( The plaintiff is not obligated to take back the chattel once it has been converted.

INTENT:

The only intent required is the intent to exercise control over another’s person property in defiance of her possessory interest.

▪ Even a bona fide purchaser may be liable if the purchased chattel was stolen from the true owner.

Accidental damage or loss of another’s chattel is not conversion unless the actor was using the chattel without permission when the accident occurred.

CAUSATION:

The interference with plaintiff’s chattel interests must have been legally caused by the defendant’s act or something set in motion thereby.  

EX:  Δ removed files from the (’s office, copied them, and then returned them.  Information from these files was used to publish articles.  No conversion because there was no substantial deprivation.

Chapter Three: Privileges

Consent

A defendant is not liable for an otherwise tortious act if the plaintiff consented to the defendant’s act.  Consent may be given expressly; it may also be implied from custom, conduct, words, or by law.

Capacity to Consent


The plaintiff must have the capacity to consent

( Young children and incompetents cannot consent


Parents or guardians can give consent for children.

( Drunk people cannot consent.
Establishing Consent:


( reasonableness of general social convention


( applicability of local custom


( established commercial or professional convention


( customary practice of group appropriate under the circumstances


( implicit consent in (’s behavior or communication


( explicit consent

Express (Actual) Consent

( Actual express consent:  when consent is communicated
( If the plaintiff has the capacity and expressly consents, it’s too easy; it won’t be on the exam.

( No defense if fraud or duress was used to get consent.

- Consent by mistake: the consent is still valid unless the defendant caused or knows of the mistake and takes advantage.

- Fraud:  the fraud must be to an essential matter

- Duress:  threats of future action of some future economic deprivation are not sufficient legal duress.  

( Reasons for not giving consent don't matter, the patient has the right to exercise control over their body.
Implied Consent

The biggest exam favorite is implied consent:  when consent is implied from the (’s conduct in light of the circumstances.


( Apparent Consent:  that which the orp would infer from plaintiff’s conduct.

Ex.  Body contact sports: voluntarily joining a game of rugby is giving consent to reasonable bodily contact.

( Consent implied by Usage or Custom: a person is presumed to consent to the ordinary contacts of daily life.


Ex.  Being bumped into on the metro.

( Consent implied by the law:  where action is necessary to save a person’s life or some other important interest in person or property.  

Ex.  Consent is implied for CPR or the Heimlich maneuver if I am unconscious or choking and unable to give consent.

Ineffective consent:  The boundaries question:

Has the defendant stayed within the boundaries of the consent given?  


( Misrepresentation, fraud, or deceit in obtaining consent


( Equitable estoppel of claim of consent


( Lack of informed consent


( Lack of capacity to consent


( Unreliably ambiguous consent
EX:  O’Brien: Woman was on a ship and signs were posted about vaccination regulations.  She stood in line for the vaccination, held her arm up and did not protest at the time. Woman's actions indicated that she consented to the vaccination.  Without express consent, the Δ can only be guided by overt acts and the manifestations of her feelings.  
EX:  Δ struck ( in the back of the head with his forearm.  Are injuries during regular season football games actionable where the Δ intentionally struck a blow during a game?  The general customs of football do not approve the intentional punching or striking of others, particularly on the head, face, and neck.

EX:  Dr. operated on an ear that ( did not consent to be operated on.  It doesn’t matter that the operation was beneficial or that there was no intent to injure.  Every person has a right to complete immunity of his person from physical interference of others, except in so far as contact may be necessary under the general doctrine of privilege.

EX:  Δ and ( were illegally boxing.  ( received a blow that caused his death.  Consent is not invalidated by the criminal act.  When conduct is prohibited by statute and not legal in effect, then some states argue there cannot be consent to illegal conduct, so each party is liable to the other.   In another view, if there is an illegal activity, neither party can recover.  If the statute was aimed at protecting the class of people of whom ( is a part, then the consent will be nullified.





Self-Defense
PRIMA FACIE CASE:  When a person has reasonable grounds to believe that he is being, or is about to be, attacked, he may use such force as is necessary for protection against the potential injury.

When is defense available?

Reasonable belief

Must be a reasonable belief that a tort is going to be committed on you.  The belief need doesn’t need to be correct it just has to be reasonable. Cannot be subjective judgment, there must be a reasonable apprehension of bodily contact.


( Reasonable mistake does not negate liability.

( Provocative language does not give rise to self-defense privilege, unless the language warns an imminent battery

Retaliation Not Allowed

Cannot use force where there is no longer the threat of injury.

If someone comes and hits you, and then walks away, you cannot act once they walk away.  

Retreat Not Necessary

Majority:  there is no duty to retreat; you can stand your ground to defend yourself.

Modern trend:  should retreat before using deadly force where this can be done safely, unless the actor is in his own home.

Exception:  Aggressor

The initial aggressor is not privileged to defend himself against the other party’s reasonable use of force in self-defense.  If the other party defends non-deadly force with deadly force, then the initial aggressor may respond with deadly force.

How much force may be used?


May use force that reasonably appears to be necessary to prevent the harm.

The response should match the harm threatened.  Deadly force can be used if there is a threat of serious injury or death.

Third Party liability

If, in the course of reasonably defending himself, the actor injures a third party, he is still protected by the defense. 

Defense of Others

PRIMA FACIE CASE:  One may use force to defend another person only when the other person could have used force to protect himself.  

When is a defense available?

( The belief must be correct that the tort is going to happen.  If the other person could not have defended himself in that situation, the defender is liable even though it was a reasonable mistake.

( Modern trend:  the use of force is permitted whenever the actor reasonably believes the aided person would have the right of self-defense.  Reasonable mistake is okay.

How much force may be used?

( The justified defender may use as much force as he could have used in self-defense if the injury were threatened to him.  

( Reasonable force is an objective test, under the circumstances as a reasonable person would perceive them.

Defense of Property

PRIMA FACIE CASE:  One may use reasonable force to prevent the commission of a tort against his property.

When is the defense available?


Request to desist usually required

A request to desist must precede the use of force, unless the request would be futile or dangerous under the circumstances.


Effect of Mistake

Reasonable mistake is allowed, unless the mistake is concerning an entrant who has a privilege to enter.


Limited to preventing commission of a tort

Defense of property is limited to preventing the commission of a tort against the property, so once the commission of the tort is complete, the owner may not use force to recapture it.

Hot pursuit doctrine:  If you are in hot pursuit of someone who has tortiously taken your chattel, the tort is still occurring.

Superseded by other privileges

Certain rights supersede the right to defend; such as necessity, right of reentry, recapture chattels, etc.  

How much force may be used?

For defense of property, you can also use reasonable force, but never deadly force.  Indirect deadly force is not allowed either (spring guns).  
If you or your family is in the home, that is defense of others or self defense.  If the house is empty, deadly force can’t be used.

EX:  Katko v. Briney:  Briney set up a spring gun to protect his house.  Trespasser was severely injured.  The occupier is liable for use of excessive force to protect real property.


EX:  ( purchased a stove on credit and carried it away.  Δ realized he did not have credit and chased him.  ( drew a knife and they withheld him and took the stove away by force.  No consent for possession because possession was obtained by falsehood and fraud.  The Δs had a right to retake the property without violence.  ( had no right to resist.
EX:  Store policeman asked ( to stop in the parking lot of the store because she was suspected of stealing.  He asked her to empty her purse, and she did and provided receipts, and so the policeman retreated.  There was a privilege to detain for reasonable investigation a person who is reasonably believed to have taken a chattel unlawfully.

Necessity

PRIMA FACIE CASE:  A person may interfere with the real or personal property of another where the interference is reasonably and apparently necessary to avoid threatened injury from a natural or other force and where the threatened injury is substantially more serious that the invasion that is undertaken to avoid it.

*** There is only one time to use: when the tort involved is a property tort.  If it’s any other tort, it’s probably self-defense or something else. ***
Public Necessity

Where the act is for the public good, the defense is absolute.  Neither the public official nor the private actor will be held liable.

Private Necessity

Where the act is solely to benefit one’s own property, the defense is qualified; i.e., the actor must pay for any injury he causes.

Necessity factors:


An objective test taking into account special knowledge.

a. Benefits must significantly outweigh the risks: a proportionality test.

b. Imminent danger

c. Mistakes, if reasonable, are okay, but plaintiff is still compensated for the loss.  

d. Destruction of private property for the common good - the victim bears the loss (usually the property would have been destroyed anyway).  
What happens when defense of property collides with necessity?  The winner is necessity.  A man can protect himself from a storm by trespassing on land.  

EX:  There was a fire raging through the city.  A row of houses had to be destroyed in order to prevent further damage, including home of (s.  ( sues for the property inside the house.  The private rights of the individual yield to the considerations of general convenience and the interests of society.

EX:  Vincent v. Lake Erie:  The steamship of the Δ was unloading some goods, but could not leave the dock because of a severe storm.  The lines to the dock were kept tied and as a result the steamship caused terrible damage to the dock.  Where the Δs prudently and advisedly availed itself of the (’s property for the purpose of preserving its own more valuable property, then the (s are entitled to compensation for the injury done.

Authority of Law
Comes from some specific status, statute, or law.  The common law or statute may extend the authority to private actors in some circumstances.   Strict liability for mistakes because of officious intermeddlers.  Authorities usually have more leeway for mistakes.


( Discretionary acts: involving matters of judgment, which courts a reluctant to review.

( Ministerial acts: acts that are so defined and mechanical that they may be objectively assessed, and for these courts will issue orders compelling performance.
Discipline
( A parent or teacher (in loco parentis) may use reasonable force in disciplining children, taking into account the age and sex of the child and the seriousness of the behavior.


( The jury attitude has shifted to only reasonable actions for discipline.  Schools are more often restricted from corporal punishment.  

( Discipline is not a very reliable defense anymore - no more protection.  

Justification

EX:  On the last day of school, students on the bus vandalized and broke windows on the bus.  The driver of the bus closed the bus doors, passed regular stops, and went directly to the police station.  Father of one of the children sues for false imprisonment.  Justification. A school bus driver is privileged; entrusted with the care of the passengers and property; they have a duty to take reasonable measures for the safety and protection of both.  
NEGLIGENCE

Unreasonable conduct resulting in injury to others.

The general trend in tort law is to expand negligence and to expand the universe of those to whom a duty is owed.

PRIMA FACIE CASE:  When a duty to act or not act is breached and there is a consequential injury.  The breach must cause the injury.  

1.  Duty - duty to use reasonable care; to act reasonably under the circumstances.


· Duty for what is actually known, AND


· Duty for what you reasonably should have known


· Duty for what you could reasonably be expected to foresee



2.  Breach - breach of the duty: unreasonable conduct under the circumstances.

3.  Causation - causal connection between breach and injury:  Must be an injury caused by the breach.
4.  Damages - must be loss of the interest of another.

EX:  US v. Carroll Towing Co.:  Must balance the risks and the avoidance costs.  Look at the probability of injury, the gravity that the injury may pose, and the burden of precautions.

B < PL (Burden must be less than the probability times the injury).

DUTY

Foreseeable Plaintiff

Generally, there is a duty to act as an ordinary, reasonable, prudent person would act and therefore not create unreasonable risks to third persons.  


( If the Δ’s conduct creates an unreasonable risk to (, then there is a duty.

A duty of care is only owed to foreseeable plaintiffs.

( An unforeseeable fact pattern:  Palsgraff.

Where there is negligent conduct clearly affecting a plaintiff and also injures another person.  

Cardozo approach:  was the plaintiff in the foreseeable zone of danger of the negligent conduct?  (Most courts use this one).

Andrews approach:  If negligence towards one individual injures another, that person is foreseeable.  Some limitations, but they are completely absurd.  



( Special situations:




· Rescuers:  a rescuer is foreseeable as long as the rescue is not gratuitous.

· Prenatal injuries:  a duty of care is owed toward a fetus, but the fetus must be viable at the time of injury.

- No wrongful life action is recognized, but wrongful birth, and wrongful pregnancy actions are allowed.  

· Intended beneficiaries of economic transactions:  duty of care is owed if Δ could reasonable foresee harm to that party if the transaction is done negligently.

( An unlikely event may still require protections if the damages that will flow from it are very substantial in comparison to the costs of protections.

EX:  One child hit another with a golf club that was left in yard by Δ.  Golf club is not intrinsically dangerous enough to constitute negligence for leaving it out, no foreseeability of the risk.

EX:  Cost/benefit analysis.  (’s child lost a foot when playing with a turntable that was unlocked.  The RR had anticipated the harm because they had used a lock previously and should have been using one at the time; it was foreseeable.  Plaintiff does not have to show that injury is more likely to occur or not, but that there is a reasonable possibility of the injury and that the injury will exceed the cost of avoiding it.  Consider social utility:  What is the value of the child's foot?  Very high.  The risk was also high.  It is not worth a child's foot to put a lock on a turntable.
Standard of care: what is the duty owing the foreseeable plaintiff?

Torts are based on fault, not strict liability, for standard of care.

All persons are held to certain minimum standards in their activities
Basic standard:  the reasonable person.  It is an objective standard.  

( Do not look at what the ( or Δ would have done.

( Physical characteristics same as defendant’s 

· Roberts v. State of Louisiana:  Blind or disabled person:  still must act like a reasonable person with that disability would act.

What if the defendant induces the disability?  Like drunkenness.   Still held to the o.r.p. standard because they have created the risk, so now they must not be able to escape liability.

( Average Mental Ability – individual mental handicaps are not considered.  Stupidity is not an excuse.


( Same knowledge as average member of community:  For ex:  fire is hot.  The shortcomings of the defendant are not considered.  A Δ with superior knowledge is required to use it.


( Duty to inquire as to risk or conventions if in a new situation.  


EX:  Trimarco v. Klein:  ( was injured when the glass in the shower shattered because it was not shatterproof glass.  The court ruled that the usage in industry of safer glass is probative of reasonableness, but not controlling; failure to use available safety glass in shower door leaves issue for the jury.  

EX:  Hay rick catches on fire near neighbors property and causes a lot of damage.  Was   person who built it at fault because he built it poorly?  Δ is bound to proceed with such reasonable caution as the orp would under such circumstances.  Standard is same for stupid people.    

EX:  Δ was trying to pass ( on the road.  As Δ drove by, his tire blew out causing him to hit (.  Δ’s tires were badly worn.  What should the o.r.p. know?  The o.r.p. would have known the tire was bare and unsafe.  The o.r.p. maintains the car in a safe condition.  The o.r.p obeys the law and follows safety ordinances.  Duty to find out.

EX:  Woman saw a white light on a truck and followed it, thinking God was driving the car.  She got into a car accident and has limited memory.  What standard should an insane or delusional person be held to?  Court ruled that there was foreseeability of this condition, so she is liable.  If there is a history of a condition then there is usually foreseeability, but this is to be decided by the jury.  

Particular Standards of Conduct: different than the reasonable person standard.  A person with special competence is held to a standard that takes account of their superior knowledge or skills.
( Children/incompetents:  Look at what a child of like age, intelligence and experience would do.  Reasonable child is a subjective test.

- Most courts will not impose a duty on a child under the age of four.

- If a child engages in adult activities, he is required to conform to the same standard of care as an adult in such an activity.

· The theory is that those responsible for such persons should control and supervise them in a way that will protect innocent persons from their negligence, necessary care should be taken to control activities of greater risks, and others cannot normally observe the youth of the Δ.  So we hold them to the orp standard.

( Professionals:  held to an objective standard: the knowledge, training and skill (ability and competence) of an ordinary member of the profession in good standing.  Held to customary practice or the national standard if there is one.  Required to exercise best judgment and due care where appropriate.

Special knowledge: Hold defendants to the level of training, competency that they have.  A specialist’s expertise will be taken into account.  

Superior skills:  Not an objectified standard like board certification, but judging whether someone is more competent than others.  If special skills have been attained, they are held to use them. 

Superior/Inferior Intelligence: since intelligence does not objectify superior skills, the person of inferior intelligence is held to the orp standard, but the person of superior intelligence is not held about the standard of the orp.

Duty to disclose risks of treatment:  must give patient enough information to make an informed consent to the treatment.

EX:  ( had a tumor on her uterus and her doctor recommended her to Δ for a hysterectomy, but did not disclose the risks and she suffered urinary problems.  There is a duty to inform, if there is a breach, it must have caused the injury, and the injury must have resulted from the treatment. The doctor cannot impose on the patient their own subjective ideal of what the patients should know.
EX:  Heath v. Swift Wings:  airplane improperly loaded and when it began to fail it was not handled properly as to landing.  Is there a different standard for a novice?  Held to o.r.p. standard for a pilot, liable.  If the defendant undertakes to render any service in a recognized profession or trade, they are held, at a minimum, to the standard of care customarily exercised by members of that profession or trade.

( Common carriers and innkeepers:  can be held liable for even slight negligence.  

- Must exercise a very high degree of care towards their passengers/guests.

( Lessor/lessee:  Generally, the tenant/lessee has the duty to maintain property.  There are exceptions:  

· Undisclosed dangers: if the tenant doesn’t know and the landlord has reason to know  and reason to expect that tenant will not discover the risk.

· Lessor conceals the risk – liable until lessee discovers it  and has opportunity to fix it.

· Conditions lessor knows or should know are unreasonably dangerous to persons outside property at time of transfer.

· Property leased for admission of public must be inspected and repaired prior to transfer.

· If lessor retains control over some land, he must inspect and repair to protect tenants, their guests, and invitees.

· If lessor contracts to repair, he must do so and is liable for negligent performance.

-  Lessor must also take reasonable measures to protect the tenants, but is not the guarantor of their safety.

( Owners/Occupiers of land:  the Δ must be an owner/occupier or someone privy to one (family, employees).  

Off premises:

Natural conditions:  landowner owes no duty to protect one outside the premises from natural conditions on the land, unless there knowledge of a hazard.

Artificial conditions:  no duty for artificial conditions except unreasonably dangerous conditions (letting water negligently drain off roof and form an ice slick) and due precautions to protect passersby from dangers conditions.

Conduct of people on property:  landowner had a duty to exercise reasonable care with respect to his own activities on the land and to control the conduct of others on it.

On premises:

Was the injury caused by an activity (anything done on the property) or dangerous condition (hole in the ground, etc.)?

Activity: then look at the orp.  Duty to everyone.  There is liability for activities on the land that injure third parties.  

Dangerous condition:  The type of plaintiff does control the standard of care here.  The owner is responsible for different types of dangerous conditions for the different types of plaintiffs.  

Undiscovered trespasser?  Generally no duty.  Duty not to affirmatively injure.  If you know they are going to be there, you must be watchful of them.

A discovered trespasser:  the owner has a duty for conditions that the owner knows of that have a risk of serious injury.  Duty to take reasonable precautions. 

Licensee:  salesperson, social guests.  Anyone who enters for their own benefit.  The owner has a duty for all known dangerous conditions.  No duty to inspect. 

EX:  Landowners son attacked a guest.  The landowner had no reason to expect the violent behavior of his son and therefore had no duty to protect licensees from him.  Duty to protect only for known hazards.  There is a duty to rescue if there is the ability to stop the damage.  If they cannot rescue without risking harm to themselves, there is no duty.  

Invitees: museum goer, store goer. Anyone who benefits the landowner. Anytime the landowner opens their property to the public, the guests are invitees.  The owner had a duty for all dangerous conditions the owner should know of.  The owner is supposed to make a reasonable inspection of the premises.  No liability for adequate warning or really obvious dangerous conditions.  

EX:  The customer was an invitee while purchasing a good at the register.  If going to use the bathroom, they are still an invitee.  There is a duty to inspect, so the store is liable even if they didn’t know the hole was there.  

EX:  What if a child has no money and is not going to buy the goods, not a prospective customer, but still an invitee because the mother is one.  

EX:  The loiterer is an invitee if it is open to the public because they might buy something.  Unless they are told to leave, they are an invitee.

EX:  Customer asked to get boxes in the back.  Not normal for customers to go to the back.  The purchase was made and the customer wanted a favor.  The space was not prepared for customers.  The customer became a licensee once they went to the back.  The invitee ceases to be an invitee after the expiration of a reasonable time within which to accomplish the purpose for which he is invited to enter, or to remain.

Modern standard: moving away from this classification.  Defining duty of care to “reasonableness under the circumstances,” which includes a duty to warn of discovered dangers to those foreseeably at risk.  Thus, licensees, invitees, and known trespassers would receive the same standard of care.

Children:  Law even protects the child who is a trespasser, must warn them of dangers once their presence is known, or remove the danger, if that is reasonably necessary.  Social interest in protecting kids.

· “Attractive-nuisance” doctrine.  Most jurisdictions use this: when a landholder sets before young children a temptation that he has reason to believe will lead them into danger, he must use ordinary care to protect them from harm.  It is essential that the child be lured or enticed onto the premises.  

· Common hazards and natural hazards are not covered.


( Social Host: 
There is precedent in the dramshop acts where an innkeeper or bartender is liable.  There is a modern trend away from liability on the rationale that the host is knowingly giving their guest an intoxicating beverage knowing they are going to drive.  When looking at the risks, Parks thinks there should be liability.  

( Emergency situations
· The defendant must act like the orp in the same circumstances.  

· Conduct is not excused by an emergency that was created by negligence or by the making of the defendant (unless accidental). 

EX:  two crooks held up a man.  He chased one of them, but the crook jumped into a cab.  The cab driver, for fear of his life, jumped out of the moving cab and then the crook did as well.  The unoccupied cab then hit a mother with her child walking on the sidewalk.  Standard of care in emergency situations: an emergency is an exception to the standard under which we evaluate reasonableness.  Certain people are supposed to behave reasonably in emergencies (doctors, police).  
Affirmative duty to act

General rule:  No affirmative duty to act.

Exceptions:  

( Assumption of duty to act by acting:  one who gratuitously acts for the benefit of another is then under a duty to act like the orp and continue the assistance.

( Defendant created peril:  one whose negligence places another in a position of peril is under a duty to use reasonable care to aid or assist that person.

( Special relationship between the parties: some special relationships create liability for a failure to act if the plaintiff is in peril


- Parent-child, employer-employee


- Common carriers: duty to aid or assist passengers

- Duty of public places: innkeepers, shopkeepers, restaurateurs have a duty to use reasonable care to aid or assist their patrons.

( Contract: Privity of Contract used to limit the duty in tort to those who the ( had contracted with.  With the expanded modern expectations of duty to foreseeable plaintiffs, privity gave way to an expansion of the protected class.  Service contracts were slower to expand for tort liability, but that came in time.




- nonfeasance: no tort duty of care, liability only to parties in privity




- misfeasance: failure to perform may violate a legal duty

EX:  Duty to maintain an elevator: failure to maintain provides liability in contract (for failure to perform), but not in tort?  Difference between breach of contract and tort liability – if there is a representation that something was fixed, there is a duty.  But not generally liable.  

( Duty to control third person: generally no duty to prevent a third person from injuring another.  If the defendant had the actual ability and authority to control the third person’s action, there may be a duty.  Look for


· specific information about the tortfeasor and the risks


· some kind of control or evaluative responsibility over the conduct of the actor

· AND a reasonable opportunity to protect the victim by warning or controlling the actor.

People who knew or should have known a fact that should have gotten the third person to do act.  (parents should control their kids if they beat up others)

( Duty to warn:  May in some cases be a duty to warn depending on foreseeability or by reporting statute.

· Megan’s Laws:  the legislature in some states has created a duty to warn of harm to children that is greater than the right to privacy.  

· Registry to inform neighbors of sexual predators.  State may send police around neighborhood to warn.  Compulsory reporting.

EX:  Parents of a female student sued the university for allowing the student to associate with criminals, become a drug user, and for not requiring her presence at the dorm.  This is an independent person; the university is not responsible for the actions of private parties.  University provides housing, doesn’t offer to look after the students.  A school has a duty to protect a student for a faculty stalker.  There is vicarious liability for the school’s employees.  Contractual relationship must be reconstructed out of customs and expectations.  Must make the institution accountable in reasonable ways.
EX:  child went to a store with his mother.  Hand got stuck in escalator.  The storeowner failed to stop the escalator fast enough and the injuries were worsened.  They were in control of the instrumentality that injured him; no duty to prevent accident, but being in control they had to rescue him once the injury had begun.  Had to respond reasonably and protect the child against further injury.

EX:  Tarasoff:  patient had fantasies of attacking a movie actress.  He had a personal relationship with that family.  He was under treatment.  The hospital staff knew of his feelings and discussed the risk.  Duty arises out of high probability of third party being at risk.  Rule: once a therapist does in fact determine that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger.

EX:  J.S. and M.S. v. R.T.H.: in NJ there was a statute on reporting sexual abuse of a child.  Several statutes converged to make a strong state policy for the reporting of sexual abuse of children.  Man sexually abused two teenaged girls.  ( is suing his wife for failure to report.  Abuse happened on her property over an extended period of time.  Historically, the husband-wife relationship was privileged, but the legislature decided that it was more important to protect children.  The court looked for foreseeability of the risk of harm since these actions are usually furtive.  When a spouse has actual knowledge or likelihood of sexual abuse, the spouse had a duty to warn to prevent harm.  The breach of that duty is a proximate cause.  The social values of NJ were such that tort liability/duty to act was inferred for failure to conform to the statute.

Duty of care for failure to act according to the NJ court:

· Public policy

· Proportionality

· Foreseeability of harm

· Legislative purpose

· Comparative costs

· Proximate cause

Negligent infliction of emotional distress

( Must be a physical injury

- Sometimes only need a physical manifestation of the distress, or both.

- Courts are concerned about fraudulent or imaginary mental injuries.

- Exceptions to physical manifestation requirement: 

· A death telegram falsely delivered

· Family can also sue for mutilation of dead bodies.  

( Plaintiff must be within the target zone:  

- No recovery unless in the target zone of the negligent conduct.  Other side of the street at a safe distance doesn’t count.

- Policy issue of potentially boundless liability

( A plaintiff may recover for emotional distress when there is foreseeability and: 

(1) Closely related to the victim, 

(2) Present at the scene of the injury and personally observed or perceived the event, 

(3) Suffers serious emotional distress as a result (causation).

( Liability for mental distress can be broken down to foreseeability and proximate causation + reasonableness of reaction.

( Courts used the following to rule on mental disturbance:

· Impact rule 

· Must be a physical impact

· Expert testimony 

· To show the distress

· Physical manifestation of the disturbance

·  Loss of sleep, inability to work, miscarriage, etc.

EX:  Thing v. LaChusa:  Mother hears of her son’s accident.  Didn’t see it, wasn’t there.  Saw him severely injured afterwards.  Suing for emotional distress.  No basis for recovery because she was not at the scene of the injury and therefore was not foreseeable.
Aggravated Negligence

( Whether fault should compensate more on the basis of a grievous error.
( Degrees of care are distinguishable in some jurisdictions.  If there is sufficient culpability, punitive damages may be rewarded.  Some activities are intrinsically dangerous and require a higher degree of care.  Common carriers are held to a higher degree.

( Degrees of negligence have been eliminated in favor of wilfull, wanton and reckless conduct:

- Refers to the state of mind of the defendant, one that doesn’t care.
( Legislatures have been slow to act in this area, probably because of lobbying, so courts have filled in the gap.
NEGLIGENCE PER SE – Statutory Liability

No duty or standard of care must be shown because violation of a statute established Δ’s negligence.

Statutorily regulated conduct for which liability is imposed without regard to intent, reasonableness, or its hazardous character.  Statutes set the minimum legal standard of conduct.  There is judicial discretion for applying liability for those statutes that do no provide that violation results in civil liability.

If the statute is applicable, the statute’s specific duty will replace the more general common law duty of due care. The statute must be clear as to what standard of conduct is expected, where and when it is expected, and of whom it is expected.

Some statutes are intended to promote safety by establishing standards of conduct for particular situations.  They are legislative commands which, if applicable, every citizen is bound to obey.  Some courts hold that a violation of a statute should be treated as negligence per se, that is, negligence in itself. 

Negligence Per Se is applied to the tort law analogously.  Why is it applied in the tort law without direction from the legislature?  

Because it is presumed that a reasonable person will obey the criminal law, so that the person will violate the statute is proof of negligence.  

Why should we not use the negligence per se standard strictly?  

If the legislature wanted it to apply, they would say so. 

It's for the jury to decide what applies.  They have the license to disregard the command of the legislature.  It would be unfair to apply it to all circumstances when they are inherently different.  

Plaintiff within protected class

The plaintiff must show that he is in the class intended to be protected by the statute.

Particular harm to be avoided  

The plaintiff must show that the statute was designed to prevent the type of harm that the plaintiff suffered.

Don’t jump the gun, make sure of this one.

The negligent conduct must cause damage 

If a person violates a statute, there is no liability if no harm was caused by the negligence.  

The question of causation is a factual question for the jury to decide.  It is not part of negligence per se except that the breach of the statute must be the cause of the injury.

Whether it is appropriate to impose liability for those violations

EX:  A childcare worker sexually abused (’s child.  (’s sue Perry and others for knowing that the abuse was happening and failing to act to stop it.  Court ruled that the legislature did not intend to impose such liability in this case.  Court dealt with paradigm.  Plaintiff was part of class that was intended to be protected; the injury was the type intended to be prevented.  Court did not apply the statute to establish a duty and a standard of conduct.  Difference in criminal liability for bystanders and abusers because in the civil action the bystander can be held to great damages where that is not the intent of the statute.  The proportionality that the legislature has created will not be preserved.
Exceptions

If compliance with the statute is more dangerous, the violation is excused. 

If compliance is impossible (beyond control of defendant), violation is excused.


EX: blind pedestrian crosses against the light.

EX:  The customer of a bar sued the owner of the bar for injuries suffered during a bar fight.  The fight was started by a rowdy table of customers who were yelling across the bar and finally started trouble with the table where the ( was sitting. Court ruled that the bar violated the statute.  The legislature intended to prevent bars from becoming rowdy places where brawls were regular.

EX:  Osborne v. McMasters:  ( sued for death of her husband after taking poison sold without a label by Δ’s clerk.  The druggists mislabeling poison breached the statute protecting plaintiff’s class, so the violation constituted conclusive evidence of negligence.
RULES OF LAW

· It's a distinct concept of which the court has derived the standard.  Only one line of conduct would be reasonable, so there is no plausible basis to find that the conduct was or was not negligent.  

· The court takes the issue of reasonableness from the jury only if there is only one reasonable conclusion that may be drawn from the facts in evidence.
EX.  Man came across a RR track with his car, he stopped, looked, and listened, but could not see a train because of a blocked view.  As he approached the tracks, his car was hit. Trial court held that the driver should have gotten out of the car.  Supreme court reversed saying that is not the standard practice.  Remanded for the jury to distinguish what is suitable for a traveler when the ordinary safeguards fail him.  Why a special problem to find plaintiff's duty in the RR cases?  Partly economic, don't want a heavy burden on the RRs and want to protect investments.  Juries are more sympathetic to the plaintiffs in these cases because of the assumption of wealth and power of RRs.  Distrust of "foreign" corporations.  Prevents silly cases.
BREACH

When the defendant’s conduct falls short of that level required by the applicable standard of care owed to the plaintiff, she has breached her duty.  

To prove breach, it must be shown by circumstantial or direct evidence:

1. What in fact happened

2. That the defendant acted unreasonable from these facts


Custom or Usage


Sometimes custom or usage can be introduced as evidence of the standard of care.

Violation of a statute

If a statutory standard of conduct applies, showing that the Δ breached the statute establishes the Δ’s negligence.

Circumstantial Evidence

Evidence of facts from which a jury could infer that the defendant was negligent because no one was there to see the injury happen.

Plaintiff has three separate burdens of proof on the issue of negligence:

- Burden of pleading

- Burden of providing enough evidence

- Burden of persuading the trier of fact.  

The plaintiff has the burden of proof.  The burden of going forward with the evidence shifts to the defendant once the plaintiff has made the prima facie case.  But, the burden of persuasion stays with the plaintiff.
EX.  Plaintiff slipped and fell on a banana skin lying on the platform as he arrived at the station.   There were many passengers on the platform at the time.  Do the circumstances reveal negligence?  No negligence found because there was no proof of how long the banana peel was there.  The peel could have “been dropped within a minute by one of the persons who was leaving the train.”
EX.  ( was injured when she slipped on a piece of pizza that was on the floor near the pizza-hoagie counter in Δ store.  Do the circumstances suggest negligence?  Judgment for (.  When the operating methods of a proprietor are such that dangerous conditions are continuous or easily foreseeable, the logical basis for the notice requirement dissolves.
Res Ipsa Loquitur

When there is no direct or circumstantial evidence to prove the negligence, but the plaintiff can prove that the circumstance of the accident itself caused the negligence because it bespeaks negligence even without a more specific showing of the chain of events.
- Res Ipsa lets us get to the jury and draw an inference that the injury would not have occurred but for the negligence and the circumstantial evidence shows that it is more probably than not that the Δ was the only one in control, the common sense tells us that the Δ probably caused it and then the jury makes the distinctions.

In the case of a motion for a directed verdict at the end of the plaintiff’s presentation of evidence, the evidence “when viewed in a light most favorable to the plaintiff” must establish that each element of the doctrine has been established as “more probable than not.”

Three elements must be satisfied:


( The injury is one that doe not normally occur unless someone was negligent.


( The defendant was in exclusive control of the instrumentality that caused the injury


( The plaintiff must not herself have caused the injury

( The plaintiff must eliminate all other plausible causes.

- Res Ipsa doesn't apply in collision situations, either driver could have caused it and therefore you cannot put negligence on one instrumentality.  It should be based on fault because the innocent driver should not be held liable for the injury to the third party.  The two drivers were not acting together.  If a common carrier vehicle gets in a collision, the fault is sometimes put on the carrier alone in accordance with res ipsa.

- Common carriers can be held to a higher standard.

- Doesn’t change the burden of proof.  Where res ipsa has been proved, the plaintiff has made a prima facie case and no directed verdict may be given for the defendant.

- Defendant can show evidence of due care that will go the jury, then the jury will decide.

EX.  A barrel of flour fell and hit plaintiff from a window from defendant's shop.  A barrel could not roll out of a warehouse without some negligence and the plaintiff who was injured by it is not bound to show that it could not fall without negligence.  The burden is on the Δ to show there was no negligence.
EX.  McDougald v. Perry:  A spare tire flew out from a tractor-trailer driven by Perry and hit McDougald's windshield causing injuries. But for the failure to secure the tire by the driver, the accident would not have occurred.  There is an inference of negligence.  Ct. says that the plaintiff must not rule out every other possibility, he doesn’t even have to show that the other causes were less likely only must show that there is evidence to support a theory that the defendant had acted negligently.  The jury decides between the possibilities and what happened.

EX. While walking on the sidewalk, ( was struck on the head by a heavy armchair that had been thrown from a window and was knocked unconscious.  No one saw where it came from.  The Δ was not in exclusive control because guests have at least partial control.  This is an accident that might happen despite the fact that the Δ used reasonable care and were totally free from negligence.
EX.  Pla went in for surgery for appendectomy, but had shoulder pain after the operation and developed paralysis not long after.  Joint enterprise in that all of the Δs shared a duty to care for the patient, but different duties.  They were all responsible at different times. All of the defendants were held liable because they all had control over his body and may properly be called upon to meet the inference of negligence and explain their conduct.  The ( does not know who is responsible b/c he was unconscious.    The burden is shifted to the defendants to figure out where the negligence came from.  Res Ispa does not often happen against multiple defendants.  There are certain situations where we hold people more liable: common carriers.
CAUSATION

Actual Cause (Causation in Fact)

Before the defendant’s conduct can be considered a proximate cause of the plaintiff’s injury, it must first be a cause in fact of the injury.  (Not necessary for strict liability).  There are several tests:

“But For” test:  Sine Qua Non:  An indispensable condition or thing; something on which something else necessarily depends.  “But for” causation.

An act or omission to act is the cause in fact of an injury when the injury would not have occurred but for the act.

EX.  a freight train approached an intersection where there was a large warehouse to the left of the train.  The cars traveling to that intersection could not see the train until the last few moments.  The car was trying to across the tracks, but couldn't see or get out of the way in time.  The train was speeding by about 10 miles an hour.  Negligence depended on excessive speed, but here the excessive speed was not a substantial factor, the accident would have occurred anyway.

EX.  One of the employees was hurrying the crowd along.  The ( was hurrying down the stairs at this request, but there was no lighting and she fell.  The conduct of the RR must be reasonably assessed.  Does the fact that the injury may have happened without the negligence break the necessary chain of causation?  The evidence suggests that the accident is connected to the negligence.  If actions increase the chances of injury and are of the nature to lead to its occurrences, then there is liability.
Concurrent causes:  The “but for” test applies where several acts combine to cause the injury, but none of them alone would have been sufficient.  It is no defense for one negligent actor that someone else’s negligence also contributed to the accident.  There is no requirement that the defendant’s act be the sole “but for” cause of the injury, only that it be a “but for” cause.  It does not matter that the innocent cause would have been sufficient to cause the injury without the negligent defendant’s contribution.  Has to be necessary, but not necessarily sufficient.

EX:  In the case of the two dikes breaking, if the one dike would not have caused the damage on its own, but added to the damage that resulted and helped create the severity, that is a substantial factor and there is liability.  

EX:  Truck is left negligently parked in the middle of the road with no lights on.  A car collides with the truck.  Where separate acts of negligence combine to produce directly a single injury each tortfeasor is responsible for the entire result, even though his act alone might not have caused it.  Truck on the road was a causal factor (it was a stormy night).


Additional test:  when the “but for” test is inadequate

Substantial Factor test – Joint Causes: When several acts concur to cause an injury, and any of them alone would have been sufficient to cause the injury, it is sufficient that the defendant’s conduct was a substantial factor.

EX.  A forest fire was caused by negligence of the def. and it merged with another fire of uncertain origin and the combined fires burned ('s property.  There is joint and several liability.   If two independent actors inflict different injures, they are only liable for the injury that they caused.  If acting in concert, they are both responsible for both injuries.
Alternative Causes:  When causation is uncertain because two or more persons have been negligent, then the plaintiff must prove that the harm was caused by one of them and then the burden shifts to the defendants who must each show that his negligence is not the actual cause.  Sometimes this is applied to industry groups.

EX:  ( hit in the eye by one bullet, but Δ’s both shot their guns in his direction.  They are both negligent, and acting in concert, so they are both liable.  They brought about the situation where the negligence of one of them injured the plaintiff, so it each defendant’s burden to absolve himself of guilt.
EX:  Sindell v. Abbott Laboratories:  ( alleges that her mother took DES while pregnant and that she developed cancer as a result of exposure to the drug.  She sued 5 companies although it was marketed by 195 others.  Multiple potential tortfeasors permit allocation of damages on basis of market share unless Δ can prove he could not have made the product causing the injury.  

Proximate Cause (Legal Causation)


( Proximate cause is a matter of policy.  It can be inescapably arbitrary.  


(See 351 examples.  Good proximate cause exercise.)  
( In addition to being a cause in fact, the defendant’s conduct must also be a proximate cause of the injury.  

( The crux of the problem is that the Δ cannot be held for every consequence of their conduct, even if that conduct is negligent.  

( Liability if the defendant’s action is the direct cause of plaintiff’s injury, but recovery is denied if the action is too far removed from the resulting injury.

( The defendant sets the stage and is liable for what flows naturally and logically from the act.  Must only foresee that something would happen, don’t have to foresee a specific act.  

Two traditional rationales for the boundary setting for liability:
foreseeability: policy issue.  Looks at what kind of behavior an orp engages in and what is the duty to foreseeable plaintiffs.  Could foresee the risk that injured the plaintiff.
directness: the Δ  has been negligent and should pay for the consequences.  The action must be directly related to the injury.  Presumption of fault and negligence on the defendant.  Def should bear the expense more than the injured party.  PROBLEM:  Being the direct cause doesn't prove negligence.  This begs the question of duty.

EX:  Drug manufacturer not responsible for multi-generational cause of action because the injury is  too far removed.
Duty/risk test: makes liability a question of law to be decided on policy.  Maybe just a combination of the first two.  The whole exercise of proximate cause is a question of policy.
General Rule: defendant is liable for all harmful results that are the normal incidents of and within the increased risk caused by his acts.  Based on foreseeability.

Direct Cause:  where the facts present an uninterrupted chain of events from the time of the negligent act to the time of the injury without any intervening force.

· Causation ends when a responsible intervening party discovers and takes comprehensive control of the future risks.
Foreseeable harmful results: Defendant liable is a harmful result was at all foreseeable.

Any unusual manner in which the injury occurred or any unusual timing of the cause and effect is irrelevant.


EX: What are they really asking should be foreseeable?  

When the action is against an object, the injury resulting must be foreseeable.  If you hit a building, the injury to someone inside is foreseeable.  If you hit a building and a pot falls out the window and hits someone on the head and hurts them, then that is not foreseeable.   

EX:  Note 9 in Felix:  (used in similar exam question).  Is the radio jockey liable for the people who drive recklessly or who call in on cell phones and get in accidents?  The jockey set the stage; he induces the negligence of the listeners.  
Unforeseeable harmful results: Defendant is not liable if the result was not foreseeable.

In the rare case where defendant’s negligent conduct creates a risk of a harmful result, but an entirely different and unforeseeable type of harmful result occurs, most courts hold that defendant is not liable.  The original action must be a substantial factor in causing the injury.

EX:  cabbie drives negligent and puts passenger in harms way, but a bridge collapses due to age and the passenger is injured.  Courts would not usually hold the cabbie liable.

EX:  Palsgraf:  Train pulls in and people are boarding.  Someone for the RR on the platform pushed people onto the train.  In pushing them, he dislodges a parcel that falls under the train.  The train runs over it and the fireworks in the parcel go off.  The people on the platform run and shake the platform; a scale fell over and injured the plaintiff.  The duty to avoid injuring others extends only to those risks the actor should anticipate from her negligent act.  The actor only owes a duty to people that can be foreseen.  Dissent says the RR should pay.
Indirect Cause: where the facts indicate that a force came into motion after the time of defendant’s negligent act and combined with the negligent act to cause injury to plaintiff.  Indirect causes are those where intervening forces are present.  Liability where there is an intervening force depends on foreseeability.

Causation ends when a responsible intervening party discovers and takes comprehensive control of the future risks.

1. Is the injury of the same general kind as the original interest that was put at risk by Δ?

2. Is the chain of causation foreseeable or direct?

3. Has the chain of causation been broken by a superseding intervening cause?


Foreseeable results caused by foreseeable intervening forces: defendant is liable.

Where defendant’s negligence caused a foreseeable harmful reaction or risk from an intervening force.

Dependant intervening forces: normal responses/reactions to the negligence

( Subsequent medical malpractice – aggravation of condition.  The high pressure atmosphere can lead to negligence that Δ will be liable for.

( Negligence of rescuers: can be foreseen.  The high pressure atmosphere can lead to negligence that Δ will be responsible for.

( Efforts to protect person or property – liable for negligent efforts to protect property endangered by Δ’s negligence.

( Reaction forces: Δ’s action cause another to “react.”

( Subsequent disease:  liable for disease caused in part by weakened condition in which Δ placed ( by negligently injuring her.

( Subsequent accident:  if original negligence causes an injury and the original injury was a substantial factor in the second accident. 

Independent intervening forces: independent intervening forces may be foreseeable where the negligence increased the risk of harm

( Negligent acts of third person: Δ is liable for harm caused by the negligence of third person’s where such negligence was a foreseeable risk.

Ex. D negligently blocked a sidewalk, forcing P to walk in the road, where P was hit by a car.

( Criminal acts and intention torts of third persons: If the negligence created a risk that a third person would commit a crime, liability is not cut off by the crime.  The criminal act is reasonably foreseeable where the orp would recognize the risk or where there is notice of the risk.

Ex. D, a lot attendant, left keys in P’s car and the doors unlocked when he parked it, allowing a thief to steal it.  

( Acts of God: foreseeable acts do not cut off Δ’s liability.  

Ex. Roofer D left a hammer on P’s roof.  A strong wind blows it off and it hits P in the head.  


Foreseeable results caused by unforeseeable intervening forces:  defendant usually liable

Defendant’s negligence threatens a result of a particular kind, but an unforeseeable intervening force ultimately produces the result.  Most courts find liability here.  

BUT, if the intervening force is a crime or intentional tort, it is a superseding force that cuts off liability.

EX:  Through the negligence of the Δ, gasoline spilled out of a tank car and the gas ran into the street.  Duerr lit a match, which ignited the vapor and caused an explosion, injuring the plaintiff.  If the act of Duerr was inadvertent, the Δ is liable because that is foreseeable.  If the act was purposeful, Δ is not liable because that is not foreseeable. 


Unforeseeable results caused by foreseeable intervening forces: defendant not liable



Unforeseeable results caused by unforeseeable intervening forces: defendant not liable

Unforeseeable forces causing unforeseeable results are deemed to be superseding and breaks the causal connection between the initial negligent act and the ultimate injury and it then becomes the direct, immediate cause of the injury.

Unforeseeable extent or severity of harm – defendant liable

In both direct and indirect cause cases, the extent or severity of the harm being unforeseeable doesn’t relieve the defendant from liability.  The defendant does not have to foresee the particular risks or potential injuries to the plaintiff, but must take the plaintiff as he finds him.  So, defendant is liable for the aggravation of an existing illness.


EX:  Man that was really into physical fitness cont in a big car accident.  After the accident he was unable to perform his usual physical feats, then he deteriorated physically and emotionally.  The accident aggravated his schizophrenic condition leaving him disabled.  The defendant takes the plaintiff as he finds him.  There is a duty to this plaintiff because this plaintiff is foreseeable.  Don't have to foresee the way the injury occurs or the particular injury, only the plausible plaintiff.

DAMAGES

Nominal Damages:  A small sum of money awarded to the plaintiff in order to vindicate rights, make the judgment part of the record, and carry a part of the costs of the action.  Given to establish the legal relationships of the parties.  

Compensatory Damages: These are the closest as possible to the financial equivalent of the loss or harm suffered by the plaintiff.  They are supposed to make the plaintiff whole again and restore him to his position before the tort occurred.

Pain and suffering can’t be translated into money damages, except in some jurisdictions.  All jurisdictions give pain and suffering damages though.  Must be conscious: hard to prove, can’t be measured.

Punitive Damages:  Damages awarded in order to punish the defendant, to make an example of him, and to deter him and others from engaging in similar tortious conduct.  Here net worth of the Δ is considered: takes more money to make a rich man learn than a poor man.  These are taxable.

Reprehensibility issue:  pure malice may justify larger punitive damages when there are no other injuries.  But usually compensatory damages are required first.

Ratio test:  there must be a reasonable relationship between the punitive and compensatory damages (harm that actually occurred).

An intuitive rule of thumb: does the Δ’s conduct shock the conscience of the judge???


Court will look at:


· Existence and magnitude of the product danger to the public


· Cost or feasibility of reducing the danger


· Manufacturer’s awareness of the danger


· Nature and duration of the misbehavior


· Extent to which the Δ purposefully created the danger


· Extent the Δ is subject to safety regulations


· Probability that compensatory damages will be awarded


· Amount of time that has passed

Treble damages:  designed to deter as well.  These provide an incentive for bringing the action because the activity is unsupervised; like cutting timber.  

Jury imposes damages.  They are passionate; they may give too much (remittitur) or too little (additur).  In both cases the courts may correct that by offering to the parties a judge-dictated settlement or a new trial, but the parties do not have to accept, they can go back for a new trial.  

Maximum recovery rule:  judge estimates what the max that the jury could impose.  

Special damages:  go to actual charges, expenses, costs, future costs, etc.  These are matters that can be proven.  Future earnings need an expert.

General damages:  matters within the general competency of the jury to evaluate and do not require specific evidentiary proof: pain and suffering, loss of companionship, etc.  

Expert testifies whether there will be pain and suffering and the jury decides what that is worth.

Hedonic damages:  damages to lifestyle.  

·Athlete who can’t run anymore because of someone else: these damages measure that loss.

· Life expectancy losses are normally not compensated.  Why?  There is no guarantee you will live a certain amount of time.  A sense that it is impossible to value life.  

Collateral source rule:  if someone has self-insured, regardless of the injury, that collateral source does not accrue to the benefit of the defendant.  Life insurance doesn’t get deducted out of what the defendant must pay.

Nursing care costs will still be compensated even if the spouse will do it for free. 

Tension between making the plaintiff whole (or more than whole) and permitting the Δ to escape liability because of the entitlements of the (.

Contingent Fee:  very controversial.  The lawyer takes a percentage of the award given to the plaintiff, scaled on whether it was an appeal, a settlement, etc.  This is not part of the judgment.  This is a cost to the plaintiff.  This helps people go to court who couldn’t ordinarily get a lawyer, but the lawyer won’t take the case if they can’t win, so many are still left out.  

Doctrine of avoidable consequences:  A plaintiff must mitigate damages: can’t refuse treatment or do something that will further the damages or make the injury more severe.


· Take the plaintiff as you find him in regards to personal or psychological injury, that’s it.  

· Standard is what the reasonable patient would have done after an injury.  



· Certain privileges may come into play; i.e. religious beliefs.  

· Court cannot compel someone against their religious beliefs, but they can compel for non-substantial beliefs and the plaintiff will have to take responsibility for those beliefs.

WRONGFUL DEATH

Under common law of England, killing someone was less trouble to the Δ than injuring them because the cause of action died with the victim.

· Two types of statutes were enacted to correct this:

( Wrongful death statutes:  creates a new cause of action in favor of decedent’s representative and specifically to benefit specified persons (dependant family).  

· The statutory beneficiary sues in his or her own name.

· Awarded pecuniary damages (future income), not actual pain and suffering.

( Survival statutes: tort actions would survive the death of the plaintiff, the personal injury action can continue after the death of the plaintiff.  

The estate sues on behalf of the deceased.


· Unborn children are not “persons” and neither wrongful death nor survival statutes apply.



- Some courts permit wrongful death for viable fetuses.

· Survival and wrongful death actions coexist since they protect different interests.


· The trend is to allow pecuniary and loss of society and comfort

DAMAGES:  the jury looks at what decedent could have contributed to his survivors.  Only pecuniary losses are compensated (future earnings), not pain and suffering.  Punitive damages are usually not recoverable in wrongful death actions.  Most states compensate loss of consortium.  

JOINT TORTFEASORS

Several liability: each pays for own negligence.

Joint and Several liability:  

· The plaintiff is only entitled to be made whole and cannot collect the total judgment from each of the defendant tortfeasors.

· Each tortfeasor is liable jointly with the others for the amount of the judgment against them and each is also liable for the full amount.  

· Plaintiff can collect from any one of them or from the whole group. 

· The plaintiff can sue one tortfeasor alone, without joining the others who might be liable.  

· This gives the injured the assurance that they will be compensated by one or both of the actors.
· This is derived from the old common law standard where defendants could not be joined, but the courts were interested in facilitating a trial arising out of the same facts.

Three rationales for joint and several liability (358):

1. when the actors were acting in concert.

2. when the actors breached a common duty.

3. when the actors acted independently but caused an indivisible harm.

EX:  two teens are in a car race.  One driver stayed in his lane and didn't hit the plaintiff, but the other was in the wrong lane and hit the plaintiff.  They were both driving at excessive speed.  Both liable because they were acting in concert.  They both set the stage for the accident.  There was an act of concurrent negligence imposing joint liability on each participant for any injury to a non-participant resulting from the race.

Comparative negligence: picks up the degree of the breach as a measure of proportionality.

In comparative negligence, the def is only liable for what they caused, but in j/s liability, they can be liable for the full amount.  They seem to be at odds.

Reasons for retaining j/s liability with comparative negligence:  J/S liability and comparative negligence are both attempts to fix a system that was broken.  The old rule was that the P who was contributorily negligent got no relief.  This was unfair to the P who was just a little bit at fault.  

1. If D's negligence is a proximate cause, he is liable for the whole of the injury.

2. P may have to bear some loss if one of the tortfeasors was financially unable to satisfy their share.

3. Attaching moral concept.  P culpability is not equal to that of D's because he lacked due care for the safety of others while the P only lacked due care for his own safety.

4. Harmful effect on the P receiving adequate compensation.

Contribution: A joint tortfeasor paying more than his share of the plaintiff’s damages may recover from the other joint tortfeasors.  Contribution by settling: settlement must be decided in terms of both tortfeasors.  Intentional tortfeasors are not entitled to contribution; they must pay all with no relief.

Liability of non-judgment tortfeasors:  if ( did not name one of the tortfeasors in the claim and no judgment was rendered towards him, the judgment debtor-tortfeasor must try the issue of the non-participating party to establish fault and the amount of liability.

Immunity:  Immune parties are not liable for contribution or indemnification.

EX.  Settlement fulfills obligation to Δ.

· DI settles for 100,000

· D2 receives a judgment for 150,000  

The defendants are jointly liable pro rata.  D2 can sue for contribution.

EX.  P gets 100,000 from D1, doesn’t sue D2.  D1 can sue to collect from D2, but there has been no trial establishing D2’s guilt.  So D1 must go to court with D2 and establish liability, damages and fair settlement.

Collateral Sources:  Not every source of damages is credited to the judgment.  Funds coming from collateral sources (insurance, workman’s comp, employment benefits, etc) are not credited.

Indemnity:  Δ has paid because of some status relationship (employer) to the ( and wants the actively negligent party (employee) to compensate him.

Equitable indemnification:  attempts to require actively negligent defendants to compensate merely passive defendants proportionally.  The active negligent party may be sued for indemnification from the passively negligent party.

Notes 387.  Woman was attacked in a store parking lot.  The owner of the premises had an indemnity action against the assailant.

Spousal indemnity:  public policy reasons: domestic peace.  Non-immune tortfeasors many not seek contribution or indemnity from those who are immune.  

Satisfaction and Release
( Plaintiff is entitled to only one satisfaction for an injury because although there may be many perpetrators, the plaintiff can only be made whole. 


· It is the plaintiff’s duty to look forward to possible future harm, cannot recover later.

( Satisfaction of a judgment or a release of one joint tortfeasor operates to release the remaining tortfeasors.  A covenant not to sue will not release the remaining tortfeasors, but the satisfaction must be credited.

( Partial satisfaction is credited to the other parties who are also liable. 

( Plaintiff may proceed to judgment against as many torfeasors as they wish, as long as they are not affected by res judicatat or collateral estoppel (unjust enrichment).

Release:  at common law, release terminated the cause of action as to all other parties.  This led to the covenant not to sue.  Different states have different views on whether a release against one tortfeasor releases them all.  372.

Covenant not to sue:  a promise not to sue one tortfeasor does not release the rest from liability if it expressly reserves the right to sue others.  

Mary Carter Agreements

Plaintiff enters into a settlement agreement with one defendant and goes to trial against the remaining defendants.   Some courts have found them to be against public policy.  Others found that they are okay as long as the court/jury is aware that one was made.


- can create an incentive for the settling defendant to ensure that the plaintiff succeeds 


- realignment of the parties ruins the traditional adversarial roles

Apportionment of Damages
· A question of proportionate liability on the basis of proportionate fault/causation.

· If D2’s negligent act is foreseeable, D1 may be liable to the foreseeable negligence of D2.

· Original actor is released from liability when a responsible party takes control.

· If D2’s negligence can’t be apportioned from that of D1, should he pay for it all?

· Yes, after ( has shown that D2 was the cause of the injury, three policies come together to justify this practical rule:

· D2 takes the plaintiff as he finds him

· Burden on D2 to show the limits of the injury that he negligently caused

· Making the plaintiff whole

· If D2 is to escape j/s liability, he must show limits of the injury.

EX:  companies dispersed pollutants that were a nuisance to the plaintiffs.  The pollution was indivisible.  Court doesn’t want to apportion damages that should be the responsibility of the Δs, otherwise it’s joint and several liability.  Better to put burden on those with the liability to figure out damage apportionment.  


See 397

DEFENSES

Contributory Negligence

( Only used in four states AL, MD, VA, NC and DC.

( Only effective against those risks the plaintiff would reasonably foresee.


( The defendant carries the burden of proof for pleading and proving.  

( Contributory negligence is a question for the jury

Theoretical justification: to see the (’s negligence as an intervening, superseding, or concurrent causes that leaves each party responsible for his own negligence.  

( Exceptions to contributory negligence:


· Δ’ s conduct was willful or reckless or intentional


· Δ’s conduct set the stage for a far more serious injury (responsible for the difference)



EX:  ( negligently runs into a cardboard box Δ left on road, but a bomb was inside.


· Strict liability imposed by statute or common law as a matter of public policy


· Δ’s conduct violated a statutory duty (relief would defeat public policy)


· Statutory prohibitions of the defense by means of allocating risks to the defendant.

Ex: may flatly say they won’t entertain this defense because under the circumstances it’s inappropriate.  Small children or vulnerable classes or uninformed individuals are barred from contributory negligence.

Last clear chance:  This was a reaction by the courts to the severe consequences of strict application of contributory negligence rules.  This permits the plaintiff to recover despite his own contributory negligence because the person with the last clear chance to avoid an accident and fails to do so is liable for negligence.  In effect, last clear chance if (’s rebuttal against the defense of contributory negligence.  

EX:  ( ran into a donkey on a highway.  The donkeys feet were fettered and he was negligently left on the highway.  Since the def could have reasonably avoided the entire accident, he was responsible for it despite the (’s original negligence that set the stage.

Failure to Mitigate Damages


Can be a defense.  The plaintiff’s failure to mitigate damages breaks the causation chain necessary to hold the Δ liable as the proximate cause of these additional injuries.

Comparative negligence 

Introduced to relieve the harshness of contributory negligence

Looks to causation: eliminates the defense of contributory negligence and makes the defendant pay for his part of the damages.  

Pure comparative negligence:  the (’s recovery is reduced by the percentage of fault attributable to him.


Ratio of liability is the same as the ratio of fault.


Used in about a dozen states.

Modified comparative negligence (not as great as): (’s recovery is reduced by the percentage of fault attributable to him as long as the (’s fault is not as great as the Δ’s.  

So, in cases of 50/50 liability, the plaintiff is barred from recovery.

Used in about a dozen states.

Modified comparative negligence (not greater than): (’s recovery is reduced by the percentage of fault attributable to him as long as the (’s fault is not greater than the Δ’s.  


So, in cases of 50/50 liability, the plaintiff can still recover.


Used in 20 states.

Slight/gross comparative negligence: ( can recover as long as his negligence was slight in comparison with that of the Δ.


Used only in South Dakota.

Stare decisis: obligates the court to follow precedents.  Desirable so that people know how to act.
Limited utility in negligence where people are not taking calculated risks.  

Shows a limited deference to the legislature.  Prefer that courts call the attention of the legislature, but not themselves disturb the law.   But the courts retain stare decisis and contributory negligence.  Stare decisis doesn’t apply as much to negligence as other torts.

Assumption of Risk

The ( can be denied recovery if he assumed the risk of any damage caused by the Δ’ acts.  This is very much disfavored by the courts and often scrutinized carefully.

▪ The risk must have been:

1. Reasonably informed

2. Freely or voluntarily entered into

3. The injury must be the same as that for which the risks were assumed

- The assumption may be express or implied

▪ Public policy can deny assumption of risk


· statutory safety standards cannot be waived or the risks assumed

· common carriers and public utilities cannot limit their liability for personal injury by disclaimer.

· Risks not assumed in situations of fraud, force, or emergency.  

▪ The defendant carries the burden to show that the ( assumed the risk.  This is an affirmative defense and must be proven by the Δ.  

Express assumption of risk: contract with someone that you will assume the risk in your activities with the other party.  

· This can be entered into by contract, waiver, conduct, or other expression; it’s a question of manifestation of intent in an objective way.  

· This is an effective defense.  

· Common carriers or people who have bargaining power (landlords) cannot use this defense.

· Children are most likely not able to give consent for assumption of risk.  Incompetents are not liable for assumption of risk for those activities they can’t appreciate.  


·Two issues for the express assumption of risk defense:



· whether the risk that injured the plaintiff fell within the terms of the agreement.



· whether the contract itself violates public policy and should not be enforced.

Winterstein v. Wilcom:  ( became part of a drag racing contest and he and his wife signed a release prior to doing so.  Δ was negligent in not watching for hazards on the track and ( was injured.  The court ruled that since there was no disadvantage in bargaining power, the exculpatory clause was not against public policy.  Express consent in private affairs that don’t affect the public at large are valid.  

Implied assumption of risk:  drawn from the facts, implied by passivity.  Considered as part of contributory negligence.  Becomes part of the comparative negligence analysis.  

Rush v. Commercial Realty Co.: ( is the tenant of the Δ in property that was maintained by the Δ.  There was a detached privy (toilet) that was provided for (s use.  She went to use it, knowing the floor was unstable and fell through a trap door in the floor into the waste.  The assumption of risk was not voluntary because she didn’t have a choice of where to go.   

Statute of Limitations and Repose

A doctrine of repose designed to promote stability in the affairs of men and to avoid the uncertainties and burdens inherent in defending stale claims.


· Evidence can go stale or disappear


· Parties forget the facts


· Parties leave the jurisdiction

Some statutes begin to run at the time of the injury

· For malpractice: date of the discovery of the injury or date when it reasonably should have been discovered.  

Statutes may be tolled for :

· for concealed or impossible to detect injuries until the injury is discovered or reasonably should have been.

· ( is not able to bring the action due to circumstances beyond her control. (minor, incompetent)

- These groups cannot pursue their interests because they are not competent to do so, so there is a tolling period.

Consent

A defense that eliminates the wrongful character of the conduct by the willing cooperation of the (.  It converts conduct that would otherwise by tortious into non-actionable behavior.


· Must be properly informed and voluntarily extended.

· Certain relationships are so unbalances in terms of power/authority that the consent defense is against public policy.

Privilege

Defenses that are particular to the circumstances and imposed by law to protect special relationships, a special status, or special situations.


Privilege of self-defense: defense of others, property and recovery of property

Privileged communications:  designed to enhance freedom of disclosure, enhance relationships of trust and dependency, uphold public policy objectives, and protect marital privilege.

Privileged mistakes:  out of apparent necessity or need for self-defense

Absolute privileges:  Judges are absolutely privileged against defamation in their official utterances.

Justification or Excuse

Particular to the circumstances, not broadly applied.

Certain acts are justified by legal authority or excused as a matter of law and public policy.  

· An act is typically excusable when it is incidental to a lawful act and done without malice or intent



Ex: killing in self-defense or in an unavoidable accident

· An act that is typically justified in one that would be criminal or tortious were it not authorized by law.


Ex:  executioners or police officers acting within their duties

Immunities

These are broadly applied and imposed by law.  They can protect private persons or public officials.

Families:  

Rationale: avoid useless and socially harmful legal actions that did no more than transfer money from one pocket to another or encourage collusion against insurers.

Modern view:  many jurisdictions have abrogated marital and familial immunity and those who have kept it have reduced its scope.


Charities:
Rationale: universally protected because of their good works, limited resources, and feelings of ingratitude for suing.  

Modern view:  immunity has been greatly eroded since they can protect themselves with insurance and the ( should not have to bear all the costs.  High cost of insurance may be reversing the trend.  The immunity breeds irresponsibility, while liability promotes care and caution.


Employers:
Worker Compensation statutes in all jurisdictions provide that employees may recover from their employers for work-related injuries without having to show any fault.  Because the statutes provide an alternative, they confer immunity from tort liability on the employer.


Governments:


Rationale: grounded in the theory of sovereign immunity

Modern view: both federal and state governments have waived this immunity with certain conditions.  Local governments were not similarly protected because of their many service, and not governmental functions.  

Discretionary acts: those where the gov’t is acting to establish policy.  No liability because it would interfere with democratic choices and the political process.  

Ministerial functions are those that implement or effectuate the policies.  Answerable in court, subject to liability if performed negligently.

Federal Torts Claim Acts:  certain torts that the government has immunity from liability for law enforcement officers.

- assault, battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference w/ contract rights.

Emergencies: If they reach out to help and create reliance, there is liability.  Otherwise, it would be too big of a burden.

Public officials:

They are liable under the common law unless their particular functions require immunity (judges, prosecutors, president).  Only benefit from immunity while acting in their job functions.

VICARIOUS LIABILITY

This liability rests upon a special relationship between the tortfeasor and the person to whom his tortious conduct is ultimately imputed.

Doctrine of Respondeat Superior

A master/employer will be vicariously liable for tortious acts committed by her servant/employee if the tortious acts occur within the scope of the employment relationship.  No need to find negligence.

Rationale: the costs should not be thrown upon innocent third parties, but incorporated in the extra cost of doing business which may then be reflected in the price of the product.

However, the employer is not the insurer (still based on fault)
Enterprise Theory: Is the employee acting in furtherance of his duties?

Control Theory:  Does the employer have a right to exercise (directly or indirectly) control over those activities as to make it fair to impute liability?

Frolic and Detour:  If the employee deviates from the employer’s business to run a personal errand, the employer would not be liable.  But, if that deviation is minor in time and geographic area, the employee will be considered to be acting within the scope of employment.

Intentional Torts: usually the employer is not liable for the intentional torts of his employees unless the conduct is within the scope of employment.  


· Force is authorized (employer knew): bouncer


· Friction is generated:  bill collector


· Servant is furthering business of master: removing rowdy customers from premises

Independent Contractors:  


An employer is not generally liable for the acts of an independent contractor.  



· Unless the contractor is involved in inherently dangerous activities


· Unless the duty is non-delegable (fixing car brakes).

Partners and Joint Venturers

Each member is vicariously liable for the tortious conduct of another member committed in the scope and course of affairs of the joint venture or partnership.

Joint Venture: is for a more limited time than a partnership and a more limited purpose.  It is generally an undertaking to execute a small number of acts or tasks.  It consists of two or more people who enter in an activity with:


( Common purpose/shared advantage:  Usually a business purpose; sharing of expenses

EX:  two roommates driving to the store to get stuff for their apartment and got into an accident: joint venture.  Two parents driving their child to the hospital is not.

( Mutual right of control: understanding between the parties that each has a right to have her desires respected on the same basis as others.

Automobile owners:
Rationale: frequency of accidents and injuries make it necessary to provide clear lines of liability, incentives for insurance, and remedies to victims.


General rule: not vicariously liable for the tortious conduct of another driving his car.

Family car doctrine:  a few states have imposed liability for immediate family members using the car with express or implied permission.

Permissive Use: some states have enacted statutes imposing liability for damage caused by anyone driving with such consent (limited to purpose).

STRICT LIABILITY

The defendant must pay damages although he neither intentionally acted nor failed to live up to the objective standard or reasonable care.

Policy: imposes liability upon anyone who for his own purposes creates an abnormal risk or harm to his neighbors, the responsibility of relieving against that harm when it does in fact occur.

Four Elements:


(1) An absolute duty to make safe



▪ duty owed only to foreseeable plaintiffs



▪ duty does not extend to harm that is not to be anticipated from the activity or animal


(2) Breach of that duty


(3) Breach was the actual and proximate cause of injury



▪ liability cut off by unforeseeable intervening forces, acts of God, assumption of risks


(4) Damage to (’s person or property

Animals

Trespassing: The owner is strictly liable for the damages done by the trespass of his animals (not

household pets) as long as it was reasonably foreseeable.

Personal injuries:
▪ Wild animals (one that cannot be fully tamed): strict liability as long as the injured person did nothing voluntarily to bring about the injury.

▪ Domestic animals: not liable for injuries unless the owner knew of certain dangerous propensities.  Rule applies even if the animal has never injured anyone before.


People protected:
▪ Licensees and invitees – strict liability.  EXCEPT: if the landowner is under a public duty to keep the animals (public zookeeper), negligence must be shown.

▪ Trespassers – must show negligence (landowner knew he was there and failed to warn)

· Cannot use a vicious watchdog knowing it may inflict serious bodily harm (not allowed to use deadly force to protect property; liable to trespasser.

Ultrahazardous Activities

Defined: involves a substantial risk of serious harm to person or property no matter how much care is exercised.


· substantial risk of serious harm


· cannot be performed without risk or serious harm


· not a commonly engaged-in activity

( If the activity has been sanctioned or licenses by the state, the Δ will only be liable for negligence.

Defenses

Contributory negligence: in states that accept it, there is a defense to strict liability if the ( knew of the danger and his unreasonable conduct was the cause of the injury (assumption of risk).

Comparative negligence: same application as in negligence; used for actual causation to mitigate the harshness of strict liability.
PRODUCTS LIABILITY

The liability of a supplier of a product to one injured by the product.

RESTATEMENT § 402 A

(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer or to his property if:


(a) the seller is engaged in the business of selling such product, and

(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(2) This applied even though:


(a) the seller has exercised all possible care in the preparation and sale of the product, and

(b) the user or consumer has not bought the product from nor entered into any contractual relation with the seller


STRICT LIABILITY

Policy: to insure that costs of injuries resulting from defective products are borne by the manufacturers that put such products on the market rather than by the injured persons who are powerless to protect themselves.


▪ Strict duty owed by a commercial supplier

· Δ must be a manufacturer, retailer, assembler, or wholesaler (not casual seller or seller of used goods)



· imposed only on one who supplies a product, not a service




- Blood and tissue suppliers are exempted from strict liability



· product must reach the consumer without substantial change in condition

· Duty imposed whether or not the danger was foreseeable, whether or not they knew, and whether or not it was possible at the time to know


▪ Breach

· must only show that the product was “unreasonably dangerous,” no need to show negligence and warranty terms are not binding


▪ Proximate or actual cause 


▪ Damages



· Personal injuries and consequential losses (wages, pain)



· Economic losses are not included (contractual claims)

Defects

▪ The ( must show that the product was defective when the product left the Δ’s control

▪ Manufacturing defects:  when the product comes out different and more dangerous than the others to make it so unreasonably dangerous that is it defective.

· ( will win if the product was dangerous beyond the expectation of the ordinary consumer.  Used for defective food products as well.  

▪ Design defects: when the product is like the others, but have dangerous propensities because of mechanical features or packaging; so the whole line is defective by poor design.

· ( will win if they show that a less dangerous alternative was economically feasible; the courts look to see if it meets government standards and also:

a.  If the manufacturer had known of the safety problem, would he have been negligent to market it?


b.  Is the design justified by social risk/costs utility analysis?


c.  What do consumers reasonably expect of the product as to safety?


d.  Was it reasonable to market it considering (b) and (c)?



· The manufacturer is not an insurer

· Duty to design a product that will fairly meet any emergency use which can reasonably be anticipated

▪ Failure to warn: 



· When does the duty to warn arise?




- For non-obvious risks, instructions as to proper use, identify hazards




- If there are sufficient risks, a standard warning is not enough




- Conforming to gov’t warning standards is sufficient



· What is an adequate warning?

- Must give notice to the foreseeable user and the foreseeably careless or inattentive user (foreseeable that people will not read warnings) and for abuses or misuses of the product.

- ( is permitted the assumption that he would have attended to an adequate warning.

- Most jurisdictions apply a fault-based standard that Δ is liable only if he knew or should have known of the risks to ( that could be reduced by an adequate warning.

- Enterprise liability rule (minority): liability for the defect, not knowledge

- Learned intermediary rule: for drugs, a warning to the physician may be adequate, unless it is a drug that reaches consumers without the physician, then a direct warning needs to be applied (birth control).



· What circumstances destroy the causal link necessary between breach and injury?




- Misuse, unless foreseeable.

* If Δ had a duty to design a safeguard and didn’t, the misuse would no longer seem a causal factor


▪ Defenses:



· Comparative negligence: equitable allocation of legal responsibility

Defect Problems


▪ Misuse: suppliers must anticipate reasonably foreseeable uses even if they are misuses.



EX:  screwdrivers used to open paint cans, child proof tops for household goods.


▪ Unknowable risks: if it is impossible to anticipate the problem (side effects), no liability.


▪ Allergies:  If there is a known danger of allergic reaction, must have adequate warnings

NEGLIGENCE: accepted in all states; focus on reasonableness


▪ Legal duty

· Duty arises when the Δ engages in the affirmative conduct associated with being a commercial supplier of products (manufacturers, assemblers, wholesalers, retailers, used car dealers and people who repair products).

· If a retailer labels a product as their own or assembles it, they are liable for the negligence of the manufacturer because the product has changed since it left their control.

▪ Breach: ( must show negligent conduct that lead to the supply of the defective product


· Δ’s conduct must fall below standard of care of reasonable person in Δ’s circumstances.

· In manufacturing defect cases, ( may use res ipsa if there error is not a usual occurrence without negligence.

· Retailers, wholesalers and dealers must only make a brief inspection if they have no reason to anticipate that the product is dangerous. 

· For design defect cases, must show that the designer knew or should have known of enough facts to put manufacturer on notice about the dangers of marketing the product.

· Use the same analysis for determining an unreasonably dangerous product as above.

▪ Proximate or actual cause

· An intermediary’s negligent failure to find a defect is NOT a superceding cause, unless it becomes more than ordinary foreseeable negligence.

▪ Damages


· If the ( suffers only economic loss, damages are usually not recoverable (contracts).

WARRANTY


▪ Express

· When the manufacturer or seller represents the product as having certain features to the buyer and the buyer relies on that affirmation as part of the bargain.

· Disclaimers are consistent only if they are consistent with express warranties.

· If the ( relied on a misrepresentation, it was a substantial factor in the purchase, there is liability.


▪ Implied

· All goods are presumably fit for the purpose for which they are sold (merchantable), if the product fails to live up to those standards, the seller is liable.

· Disclaimers must be specific; the court will generally not uphold artful drafting or standardized forms used in warranties.

· Protection extended to consumer, his family and guests.  Some states extend to all natural persons reasonably expected to use.
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