I.   Intentional Torts

   Transferred Intent §20 when actor attempts one intentional tort, but causes 

    another-liable when actor aims for A but hits B-liable. Intent transfers 

    among assault, battery, and false imprisonment.
A. Battery §13/18
          1. Act by (
          2. Intent (actor desires to cause consequences of act or is 

                    substantially certain that the consequences will result §8A) to cause:

              a. Harmful contact or
              b. Offensive contact or  

              c. Imminent apprehension of such a contact 

3. Causing 

          4. Contact: 

a. Direct

b. Indirect

i)  Object connected w/ (’s body counts as person

ii)  (’s Knowledge of contact not required (compare w/ assault) 

c. Foreign Substance: §18C if actor causes ( to come into contract with a foreign substance in a manner that will harm/offend that will be a battery (e.g. blowing smoke in someone’s face Leichtman)

          5. That is either

a. Harmful or

b. Offensive §19

i)  If offends a reasonable person of dignity or 
ii) Via prior knowledge, ( knows ( will be offended by contact

§16 Actor committing a battery is responsible for all results of act, even unforeseen ones (compare w/ negligence) 

A. Requiring Fault

Van Camp v. Mcafoos: McAfoos, Δ, a 3-year old, struck Van Camp, (, in leg while operating a tricycle on a public sidewalk. P failed to allege fault since requirements for negligence or battery could not be shown. Court found that there is no liability without fault.

B. Elements of Battery

Synder v. Turk; ( becomes angry w/ nurse and grabs her shoulder and pulled her face down toward surgical opening. ( argues this is not a battery since battery requires and intent to harm. Court found that battery can be shown w/ either intent to harm or intent to offend

Cohen v. Smith: ( told hospital that her religious beliefs prohibited her from being seen unclothed by a male. During a C-section, a male nurse observed and touched her naked body. Court found that if ( knows that ( is “hypersensitive” and finds a certain contact offensive and ( commits it ( is liable. Also intent to harm/offend not required if ( is substantially certain that his actions with harm/offend.

Leichtman v. WLW Jacor Communications, Inc. While on a radio talk show, D lit a cigar and repeatedly blew it in P’s face. Court found, that as particulate matter, smoke  in eyes = physical contact.
Garratt v. Dailey (, a five-year old boy, removed a chair that P was about to sit in. Court found that when ( moved chair, he knew with substantial certainty that ( would attempt to sit, therefore ( is liable.

Polmatier v. Russ Insane man killed his father-in-law intentionally, but for insane reasons. ( was found NGRI. Court held that insane people can be liable for their torts if they intended to harm/offend (even in an insane way)

White v. Muniz (, an elderly woman w/ dementia and Alzheimer disease hit a caregiver that was attempting to change her adult diaper. Court found that D must intend to contact P and intend to harm/offend in order to be liable. Jury ruled for (.
B. Assault §21
          1.  Act by Δ [mere words not enough]

2.  Intending to cause: 

1. a harmful bodily contact  or
                     2. offensive  bodily contact  or

3. imminent reasonable apprehension of such a bodily contact 

3.   ( is put in reasonable apprehension of imminent battery

                (( must know that assault is taking place) 

C. False Imprisonment §§35-41
 1. Act by Δ

 2. Intent to confine

 3. ( is restricted to a limited area (with no knowledge of a reasonable 

         means of escape) by:

              a. Physical Force (against (/(’s family) or

              b. Threats of Immediate Harm (to (/(’s family/property) or
              c. Actual or Apparent Physical Barriers (includes refusing the release ( 

                       when duty to do so) or
                  i) Other Duress or

                  ii) Assertion of Legal Authority

4. Damages would include either 1 or 2

             a. ( is conscious of the confinement or

             b. ( is harmed by it (physically?)

NOTE: If intent to confine is not present, but confines ( and causes bodily harm,

            Δ is negligent
NOTE: Δ not liable if he intentionally prevents ( from going in a particular direction in which ( has a right to go.
McCann v. Wal-Mart: P, McCann, was shopping at Wal-Mart, D, with two of her children. As P was leaving the store, two Wal-Mart employees stepped in front of them, blocking their path to the exit. The employees to P that her children were not allowed in store because they had been caught stealing previously. D told P that they had the records, the police were being called, and the P “had to go with” them. Employees stood guard over P while waiting for security guard. D didn’t actually call a police officer, but the called a store security officer, who informed employees that D’s sons were not the shop-lifters. Held, Wal-Mart liable since they intended to confine her against her will, asserted legal authority, and P was aware of her situation.

Hardy v. Labelle’s: P, Hardy, was hired by LaBelles, D, to work in the jewelry department. Another employee, Jackie, thought she saw P steal a watch and reported incident to manager. Manager, on the pretense of a store tour, led P into an office.

In the office, two (or one) police officer and the store’s loss prevention manager

P testified that she would have followed the manager voluntarily if she knew about the meeting and that she wanted to stay to clarify the situation. P was not told that she couldn’t leave and no threat of force or otherwise was made to compel her to stay. Held, D not liable since P’s testimony suggested that she wasn’t confined against her will.

D.  Intentional Infliction of Emotional Distress §46

          1) Direct Victim

a. ( acted intentionally/recklessly 

b. Act is extreme and outrageous. Factors to consider:  

                    i)   Exceeds all bounds of decency accepted in a civilized society

                    ii)  Regular, repeated, or continued after protest

                    iii) Abuse of Power

c. Causation

d. Severe  Considerations: 

i) Severe: so bad that no reasonable person should be expected to 

       endure it

                   ii) High Standard of Proof (e.g. more than (’s claim that she is 

                           distressed is needed, ( should have sought psychological help)

GTE v. Bruce:  Several employees of GTE, are suing GTE for intentional infliction of emotional distress. P’s supervisor, Shields, over a period of years engaged in abusive, threatening, and degrading conduct. Shields would physically charge at employees, putting his head down, balling hands into fists. ( was found liable since Shield’s conduct was repeated over a long time period and Shields was in a position of authority.

TALYOR v. METZGER: ( made a insulting racial comment about (, an employee working under (, a sheriff. Court found ( liable since he was in a position of power and racial slurs are outrageous conduct.

Jones v. Clinton: ( made a lewd sexual advance towards (, a state employee, while governor of state. Court didn’t find conduct outrageous, but probably should have. Held, (  was not liable since no evidence that (’s emotional distress was severe.
          2) Third-Party Victim

a. Δ acted intentionally/recklessly towards X  

      b. ( is Present 
      c. Δ is aware that ( is present or is reckless about (’s presence 

      d. Act is extreme and outrageous

               e. ( must either:

     i)  Be a family member of X or
                   ii) Distress results in bodily harm of (
Homer v. Long: Homer, (, and his wife had been married many years when she was hospitalized for depression. While hospitalized, doctor took advantage of condition to seduce her. P and his wife ultimately divorced. ( sued (, the doctor, Long, for intentional infliction of emotional distress. Held, ( not liable. ( was not present during (’s acts and from (’s perspective, (’s acts were not outrageous.

REID V. PIERCE COUNTY AND SCHURK   ( in first case asserted that county employees showed autopsy photos of relative to others and in second case P’s daughter was molestated. (’s claims were denied in both cases since they were not present during acts.
II.  Defenses to Intentional Torts

A. Self-Defense

           1. Nondeadly Force (§63) is allowed when:

               a) Reasonable apprehension

               b) Imminent 

          c) Battery 

          d) Defender has no duty to retreat 

             2. Deadly force (§65) is allowed when:

                 a) Reasonable belief

            b) Imminent
            c) Force is likely to cause death or serious bodily harm

            d) Harm can only be prevented by the immediate use of such force 

            e) Actor has no duty to retreat

      i)  Actor cannot safely retreat or 
                      ii)  Actor is present at his dwelling or
                      iii) Actor is carrying out a lawful arrest

             3. Defense of a Third Person (§76) Actor is privileged to defend a third 

   person when third person has privilege for self-defense and 

   intervention is necessary to protect third person
B. Defense of Property

1. Shopkeepers

    a. Restatements: Can detain if: (§120 not in red book)

        i)  Reasonable belief that X is stealing and
        ii) Detain reasonably          

    b. Common Law: Can detain if: (Great Atlantic Tea Company)

        i)   X is committing a felony in your presence or 

        ii)  X is committing a misdemeanor that is a breach of peace or 
        iii) X is stealing (but if you are wrong and he is not stealing, then liable 

             for false imprisonment)
Great Atlantic & Pacific Tea Co v. Paul: Parker, a manager at (’s store, watched ( and concluded that he put a can of tick spray in his coat w/ intent to steal. Parker did not see ( place any merchandise in his coat and did not check shelf to see if anything was missing. Parker stopped ( in an aisle before ( had given any indication of leaving the store, even though customers could not pay for any item until they reached check-out area in front. Parker confronted ( and forced him to march to the manager’s office where he was searched w/o discovery of the tick spray. Held, common law rule stated that shopkeeper was liable since ( hadn’t stolen anything. Under Restatement, ( would still be guilty since he didn’t have probable cause (( should have waited until ( tried to leave store)
2. Defense of Property 

a. Non-Deadly Force 

                  i)  Personal use of force allowed if: §77
                  A. Belief that Intrusion is not privileged: and
            1) Intrusion is not privileged or

            2) Intruder negligently causes actor to believe its not privileged

                  B. Reasonable belief that intrusion can only be prevented or 

                            terminated by force and 
                  C. Request to stop

            1) Actor made a request to stop or
            2) Actor reasonably believes request will be useless or
                           3) Actor reasonably believes substantial harm will be done 

                               before a request can be made

                  ii) Mechanical Device allowed if: §84

                A. Use is Reasonably necessary and
                B. The particular device is reasonable and 

                C. Device is known by probable intruders because:

  1) It is customarily used for such a purpose or 

  2) Reasonable care is taken to make its use known

 b. Deadly Force via a Mechanical Device §85 Katko
                     same requirements as self-defense by deadly force above §65

Katko v. Briney: ( entered (’s abandoned farmhouse to steal some bottles. ( was injured by a spring trap and sued for battery. Court held that simple trespass is not sufficient justification for used of deadly devices such as spring guns. Life is more valuable than life and limb

Brown v. Martinez: ( and several other boys were engaged in a watermelon stealing expedition on (’s property. ( came out of house and saw two boys running to SW, so he aimed gun towards SE to scare them. (’s bullet struck ( in the leg. ( sues for battery and wins since ( wasn’t privileged to use deadly force to defend land. In class- case seems wrong. Usually assault (even if it threatens deadly force) is privileged to remove trespasser. If assault on two boys in SW is privileged and if it goes awry ( is liable for negligence not battery.

C. Consent

1. Consent is a defense unless/if:

              a) Duress

              b) Incapacity (( must be aware of it)

                  i)  mental disability

                  ii) intoxication

                  iii) underage 

              c) Fraud- w.r.t. a material element (e.g. $ or timing doesn’t usu. negate)

                  i)  Lack of Disclosure

                  ii) Misrepresentation

              d) Act in excess of consent given

         2. Obtaining Consent

              a) Express/Explicit

              b) Implied 

                   i)  From ( behavior as reasonably interpreted by ( O’Brien
                   ii) Consent implied by law in medical emergencies

Reavis v. Slominski P worked for a dentist. Parties had a history of sexual encounters. One day, while drunk they have sex. ( claims that she is incapable of consenting due to childhood trauma. Court held that 1) ( must be aware of incapacity and 2) condition must substantially impair ability to understand risks and harm of conduct.

Doe v. Johnson ( and ( had sex. ( had AIDS but didn’t inform ( and she became HIV positive. Held, ( is liable since he didn’t disclose material information, rendering consent ineffective.
O’Brien v. Cunard (’s failure to object to a vaccination that (  sees ( preparing for conveys apparent consent to the injection.
D. Public Necessity: §196 One is privileged to enter land [or to interfere w/  

          chattels] if

1)  Reasonable belief that act is necessary to advert an

           2) Imminent

           3) Public disaster 
Note: no individual liability, in some states state will pay damages

Surocco v. Geary: D, a public officer, destroyed P’s house during the fire of 1849 to prevent it from spreading. Ps were in process of removing their belongings and claim that they would have been able to save more if D hadn’t interfered. Held, D not liable for $ damages since he was acting in public necessity.

Wegner v. Milwaukee Mutual: A suspect entered the house of Wegner, P and hid

ERU team and suspect were engaged in a standoff at house. During this event, police delivered tear gas and broke virtually every window in the process. P sued City to recover damages and for trespass. Held, police officers not liable, but city has to pay for damages done even though act was privileged.

E.  Private Necessity §197: One is privileged to enter/remain on land in the 

           possession of another if:

          1) Reasonable belief act is necessary to advent imminent harm to

               a) the actor, his land, or his chattels or

               b) to the other or third person, unless the actor has reason to know that 

                     person he intends to benefit would be unwilling for him to act

          2) When act is in benefit to actor or third person, actor is liable for any

                harm  done, except when harm was the result of tortious or negligent 

                conduct of possessor

Vincent v. Lake Erie Transportation: During a severe storm the D’s ship was moored at the P’s dock. In order to prevent the boat from drifting away, lines were used to keep the vessel attached to the dock. Waves constantly threw boat against dock, damaging it. Held, although Δ was privileged, he had to pay for damage done to dock-private necessity.

Ploof v. Putnam [squib]: during a storm, Π took refuge at Δ’s dock. Δ unmoored boat, causing injuries to Δ. Held, Δ liable for interfering since necessity justified Π’s actions
III. Negligence

A. Duty? 

1. Duty to Rescue?? 

    a. General rule is no (Yania, ( jumps into water and drowns, ( has no

         duty)  

    b.  Relationship imposes a duty [custody important] 

    i)   Employer/Employee

    ii)  Teacher/Student

    iii) Parent/Child

    iv) Landlord/Tenant

    v) Jailer/Prisoner 

    vi) Friends going out to pick up girls? (see Farwell)

              c. Duty if ( takes charge

                  i)  Once ( begins a rescue, he has a duty to perform it reasonably. 

                       (Some states have passed Good Samaritan statutes eliminating

                        liability for mere negligence)

                  ii) ( only liable if he leaves ( in a worse position. How to measure:

                      A) Compare initial v. final or
                      B) Compare position in rescuer’s hands (best point) w/ final point

              d. Duty if ( created peril 

2. Duties of Land Occupiers

    a. Duty to trespassers, licensees, and invitees

        i) Summary: Activities and Hidden Dangers

	
	Undiscovered Trespasser


	Discovered or Anticipated Trespasser


	Licensee

(present w/ permission but no benefit to land owner)
	Invitee

(present for benefit or person on land open to general public)

Must be within scope of invitation Gladon (train case)



	Activity
	No Duty
	Ordinary Care
	Ordinary Care
	Ordinary Care



	Static Condition
	No Duty

(refrain from willful/reckless injury)
	Limited duty to protect against a condition if:

(1) artificial, (2) highly dangerous, (3) concealed and (4) known to landowner
	Duty to protect against a (1) concealed condition (2) the existence of which is known


	Ordinary Care + a duty to conduct a reasonable inspection to discover and correct hazard.

 


                    ii) Open and Obvious Dangers-No duty (O’Sullivan) unless: licensee

                        A) ( has “no choice” (e.g. walks across a path of ice to pay a bill)

                        B) Foreseeable Distraction (e.g. large hole in the middle of store)  

               b. Children-owed a duty of reasonable care, factors to consider:

                    i) foreseeability that children will come on the land (e.g. property is a

                        short-cut on the way to school, adjacent to day care center or middle of nowhere) 

                   ii)  landowner’s knowledge of danger

                   iii) the likelihood that child would appreciate 

               c. Modern Approach (Rowland, handle on faucet)-eliminates categories 

and establishes a duty of reasonable care. Trespasser still important circumstance, however. Recreational Use Statutes: duty to refrain from willful/reckless conduct to non-paying recreational users on private land

3. Duty to protect against third parties? [relationship + foreseeability = duty]

a. Relationship 

i)  Relationship with (
    A) Landowners

         1) Duty to invitees (e.g. stores have a duty to protect

             customers from foreseeable criminal acts, Posecai and to 

             tenants) 

          2) NO DUTY to licensees/trespassers 

    B) Custodial Relationships (e.g. teacher-student Marquay)  

ii) Relationship with dangerous person

    A) Doc has duty to warn foreseeable Vs about patient (Tarasoff)

    B) Negligent Entrustment-results when an owner, having

knowledge of person’s incompetency, or recklessness, entrusts a dangerous object (car, gun, alcohol) to another with permission to use it. Owner must have constructive knowledge. Owner will be liable to V. 

    C) Family Members-duty to control child (spouse?) if she knows 

             or has reason to know of a specific dangerous habit.

b. Foreseeability 

i)   Specific Harm Test (old approach)-only a duty if aware of a

          specific imminent harm

ii)  Totality of Circumstances Test (majority)-looks at nature,

condition, location of land, prior incidents, crime in surrounding area, broad standard.

iii) Balancing Test (minority)-court balances the foreseeability and gravity of harm against burden to decide if there is a duty. Higher the degree of foreseeability, the larger the burden. 

iv) Other factors to consider: known character, past conduct, 

tendencies of person whose intentional conduct causes the harm, temptation/opportunity situation affords him, gravity of threatened harm, possibility another will assume responsibility, burden of precautions 

B. Standard of Care

1. Basic Duty of Care-reason person under the circumstances §283     

	Counts
	Doesn’t Count

	Emergency §296
(but no special jury instruction) 
	Intoxication

	Physical Disabilities §283C
	Mental Disabilities §283 B Creasy

	Superior Intelligence or skill §289(b) Cerevelli
	Insanity (including sudden delusions—majority view)

Brueing: sudden delusions count


Breuing v. American Family Insurance:  Δ has an insane delusion and causes a car accident. Minority rule: if delusion was unforeseeable then it’s a defense. Majority rule: mental illness is never a defense. Held, the insane are held to the same standard as everyone else.

Creasy v. Rusk: Rusk/D was admitted to the Brethren Healthcare Center (BHC) b/c he suffered from memory loss and confusion—he was diagnosed w/ Alzheimer’s disease. P/Creasy, a hospital employee was putting D to bed and during the process, he kicked P several times, injuring her back and knee. Held, mentally disabled are held to same standard of care. [see White v. Muniz]

Cervelli v. Graves: A professional, experienced truck driver is sued for negligence in a car accident. Held, no special standard for “professional drivers,” but superior knowledge and skill part of circumstances.
2. Child Standard §283A
              a. Relevant Circumstances-“Child Activity”

                  i)   Age

                  ii)  Experience 

  iii) Intelligence

              b. If child engages in an adult or dangerous activity adult standard is 

                  used.  See §283A comment c  Robinson

Robinson v. Lindsay: A 12 year-old causes an injury while operating a snow mobile. Held, children engaged in dangerous/adult activities are held to adult standard.

3. Statutory Standards of Care §285
               a. Statue may apply if class person/class risk test is met: §286
                    i)   Purpose is to protect class of people that includes Π and

                    ii)  Purpose is to protect from kind of harm that Π suffered 

                    iii) Statute must establish a standard of care (e.g. licensing statutes

                           won’t be borrowed because they don’t est. a standard of care)
               b. How not to borrow a statutory standard when above test is met:

                    i) Exception/Excuse § 288A


                        A) Violation is reasonable due to incapacity (i.e. youth, blindness)

                        B) Actor neither knows nor should know of the occasion 

                             for compliance (tail light goes out with out driver’s 

                             knowledge)

                        C) Actor is confronted by an emergency not due to his      

                              misconduct

                        D) Compliance would involve a greater risk to harm 

                    ii)  Statutory Interpretation Tedla 
                    iii) Rejection of Statute Rudes
Wright v. Brown: Π was bit by a dog that was let out of a pound before 14 days passed, as required by a statue. Court held that statue didn’t apply since it was designed to protect against disease not dog bites, it failed class of risk/class of harm test.

Impson v. Structural Metals Inc.: Δ’s truck attempted to pass a car within 100 feet of an intersection. The car turned left at the intersection and was struck by the truck. Π sued and claimed that Δ was negligent for violating at statue that forbade passing at an intersection. Court held that statue applied, listed appropriate excuses for violating it, and concluded that Δ’s defense was insufficient.

Telda v. Ellman: While walking along a highway, Tedla/Π and her brother were struck by a passing automobile. At time of accident, very few cars were traveling east, but westbound there was heavy traffic and Π were walking in the east-bound lane since fewer cars were in road. Court interpreted statue requiring pedistrations to walk against traffic to mean walk facing traffic unless it is safer to walk on the other side, so Π’s did violate applicable statue.
Rubes v. Gottschalk: Gottschalk, Π, age 8 was struck by a car as he attempted to cross a controlled access expressway. Π was not in a crosswalk.  Δ wanted to invoke at statue that would make Π negligent for “failing to cross at a crosswalk.” Court refused to apply statue since it wasn’t a tort statue b/c it didn’t want to hold child to adult standard of care.
C. Breach (small “n” negligence)  §§ 289-293, §295A, §328D
1. Allege specific Unreasonable Conduct (AUC)--How to evaluate

        reasonableness?

              i) Assessing Risks and Costs §§291-293
                 A) Reasonable to ignore extremely improbable events Mathew 

       B) Reasonable to do things that are normally done Mathew
                 C) Reasonable to value for valuable thing (e.g. life over property) 

                         Mathew (lawn mower case)

                 D) No Duty to warn against the obvious Stinnett
       E) Custom (not controlling w.r.t. reasonableness Carroll Towing) §295

       F) Passage of time (applied to slip and fall Thoma)

   ii) Hand Formula B<PL  Carroll Towing
       A) B = burden 

           1) spend $

           2) allow a different loss 

           3) opportunity cost  

       B) P = probability of loss

       C) L = cost of loss 

Indiana Consolidated v. Mathew: Mathew, Δ, decided to mow his and his brother’s lawn one afternoon. He went to brother’s garage and filed it 3/4 of the way with a funnel, not spilling any gasoline. When Δ started the lawnmower, he noticed a flame and immediately shut the engine off. Lawnmower started to spew gasoline, and Δ was afraid to move it out of the garage and garage burned down. Held, Δ’s conduct was reasonable. 
US. v. Carroll Towing Co. Δ’s barge was loaded w/ Π/US’s flour and being pulled by a tugboat. Δ was negligent for not having a relief bargee aboard. Court decided that a party is unreasonable for not taking a precaution (B) if B < PL [where P is the likelihood or probability of injury and L is the magnitude of that injury (i.e. the loss)].
          2. Res Ipsa Loquitur §328D

              a. Negligent explanation is more probable than non-negligent

                  explanation [list possible explanations and compare them]

              b. Control by (/responsibility

                  i) Eliminate Third Parties  [e.g. chair is thrown out of a hotel window, 

                       could be due to act of employee or guest so no res ipsa]

                  ii) Eliminate ( as a cause Giles
              c. Superior Knowledge-some courts require ( to have superior 

                  knowledge, many will use res ipsa as long as ( doesn’t have superior 

                  knowledge. Widmyer, Byrne 

              d. Most courts allow res ipsa as long as ( doesn’t have a complete

                  explanation of what happened. Partial OK. Widmyer
Byrne v. Boadle: ( hit on the head by a flour barrel that feel out of (’s window

Widmyer v. Southeast Skyways: A plane crashes, killing everyone. Negligent explanations include pilot error, poor maintenance, failure to take precautions against weather, poor security leading to terrorist act. Non-negligent explanations would be sudden, undiscoverable mechanical failure, sudden onset of bad weather, undiscoverable terrorism/sabotage.    

Giles v. City of New Haven: ( was elevator operator. One day while operating the elevator, a chain fell, scaring ( and causing injuries. Held, court allowed case to go to a jury even though ( was operating elevator b/c her testimony if believed would eliminate her as a cause. 
D. Causation

1. Factual Cause

              a. “But for” Test Δ’s conduct is not a cause if event would have occurred

                      without it § 432(1) Salinetro
                  i)  Multiple “But for” Causes: Δ doesn’t have to be sole “but for” cause, 

                      if two tortfeasors are “but for” causes, both are liable. § 439                 

      ii) How to use this in an argument: It maybe hard to know what would 

have happened in absence of Δ’s cause. Use this to make an argument for   both sides, by changing what would have happened “but for” Δ’s conduct. Can argue that Δ’s conduct was/wasn’t a cause or did/didn’t caused a lesser harm to Π. Dillon  

               b. Substantial Factor Test –used when “But for” test gives 

                       unsatisfactory results § 432(2)
                    i) When two independent acts merge and cause one undividable 

                      harm-both Δ’s are held liable if they are a substantial or material 

                      factor in causing the harm.  Anderson, Landers
                   ii) Shifting the Burden of Proof. When multiple defendants commit 

                      substantially similar acts, one of which caused the Π’s injury, the 

                      burden of proof shifts to the Δ’s to show that he did not cause the

                      harm. This rule is to be applied narrowly to cases like Summers in 

                      which the but for test fails, both Δ’s were negligent, and there is no

                      way to distinguish the acts of the two.

                c. Loss of Chance. If ( loses a % chance to live, he recovers that 

                      percentage of damages. Wollen
                d. Substantial Possibility. ( recovers 100% if he had a greater than 

                       50% chance of living, otherwise recovers $0. Fennell (adopted it 

                       because less “number of errors.”

Salinetro v. Nystrom. Π was pregnant, but didn’t know it. Δ gave her an X-ray without asking if she was pregnant. Π’s fetus died as a result and she sued. Court found in favor of Δ because Π testified that she would have told Δ that she was not pregnant if he asked her, therefore Δ’s conduct is not a “but for” cause of the harm. 

Landers v. East Texas Salt Water Disposal Co. Pipelines of two different salt water companies break on the same day and flood Π’s property. Both parties were held liable because both acts were a substantial/material factor in causing the harm.
Anderson v. Minneapolis St. Paul & Sault Ste. Marie Railway. Two fires merged and burned Π’s property. Only one of the fires was due to Δ’s negligence. Therefore, according to the “but for” test, Δ wouldn’t have to pay. The court adopted a “substantial factor test” and decided that Δ would have to pay because his fire was a substantial factor in the burning of Π’s property. 

Dillon v. Twin State Gas & Electric Co. (, a boy, was playing on steel girders atop a bridge and feel. ( grabbed (’s wire to catch himself and was electrocuted. Multiple “but for” scenarios: 1) If wire was not charged, ( would have caught himself and lived, 2) ( would have fallen and been maimed, but alive or 3) would have fallen and died a less painful death. 

Summers v. Tice. Two defendants fired their shot guns, and a pellet from one or the other injured the plaintiff’s eye. Both defendants were negligent, but it was impossible for the plaintiff to show that it was “more probable than not” the either Δ’s pellet hit him: It was 50/50 that either Δ’s pellet had hit him in the eye. Court shifted burden of proof to Δ’s, requiring them to prove that they hadn’t caused the harm.
2. Legal/Proximate Cause (key is foreseeability)

c. Scope of Risk Rule-( is only liable if the injury which occurred is within the scope of the risk he created Medcalf (criminal attack not within the risk created by having a malfunctioning intercom) §442(a)
d. Highly Extraordinary §435, Palgraf
e. Unusual manner §435 [usually ( pays]
(use to argue both sides, see Hughes)

f. Unusual scope of injury-liable for injuries to “thin-skull” (s §461
g. Intervening act of third person-

i)  Intentional/criminal-liable if foreseeable and duty was to protect 

     against harm caused  Concord, §§ 442, 449
ii)  Negligent/reckless-liable if foreseeable and negligence increases

      the risk §§ 442, 447(Deriarian danger in not having a barrier

      around enamel was that a car would not it over) 

h. Location 

i) Time & “Termination of the Risk”-no liability if ( reaches a place of apparent safety. Marshall

ii) Place

    A) Liability if ( is in a particularly vulnerable location b/c of 

          negligence. Deriarian.
   B) No liability if ( could just have easily been in same location b/c

 of a non-negligent cause. (e.g. Sheehan bus could have been in lane driving and hit from behind and Ventricelli could have been behind his rental car loading up trunk)

Concord v. Lewin: arsonist started a fire in (’s cafeteria, ( was negligent in labeling fire escapes and didn’t follow the fire code. Held, ( liable purpose of fire codes is to protect (’s from fire, not only fire caused by negligence.

Hughes v. Lord Advocate: ( left lanterns around a manhole during a tea break. Boys played in hold, dropped a lantern, caused a explosion, and suffered burns. (: focus on harm inflicted-burning. (: focus on mechanism, kerosene vaporized and exploded. Court found for ( because burning was foreseeable and it didn’t matter that manner was unusual. 

Marshall v. Nugent: truck was in Harriman’s lane, causing him to pull over. Truck driver stopped (blocking road) to help Harriman. Nugent, attempting to avoid truck hit Marshall ((). Held, ( was not out of danger when sit so truck driver is a proximate cause. If ( had gotten back in his car and continued driving, then no liability. 

Sheehan v. City of NY: ( was on a bus that didn’t pull over to the curb while discharging passengers. Bus hit from behind by a truck with broken brakes and ( injured. Held, bus driver not liable. ( was no more vulnerable if no negligence had put in place (compare with Deridiarian).

E. Damages

1. Physical Harm

2. Emotional Harm

a. Fright or Shock from Risk of Physical Harm 

i)  ( must be in “zone of danger” and

ii) Subsequent manifestation of distress (e.g. heart attacks, faint, 

      rash, hives, muscular ticks/spasms)

b. Bystanders

i)   Close family relationship

ii)  On the scene and witness event as it happens

iii) Be in Zone of Danger (some states)

iv) Some states also require a physical manifestation of harm

c. Loss of Consortium-spouse can recover for loss of services, society 

          and sex

IV. Defenses to Negligence
A. Plaintiff Fault

1. Contributory Negligence No/reduced recovery if ( failed to use ordinary 

       care Butterfield (( road horse too fast and hit (’s pole) 

      EXCEPTIONS:

d. ( has a Duty to protect ( from his own negligence

i)   Repetitive Work Bexiga
ii)  Child

iii) ( Disabled 

	
	Reciprocal Risk
	Non-Reciprocal Risk

	( knows of (’s disability
	
	Strongest case for duty (no reduction for comparative fault)

	( doesn’t know
	Weakest case 
	


               b. Entitlement-( has no duty to protect himself b/c of person autonomy

                   (e.g. a landowner can use his land as he pleases with out being 

                   contributory negligent Leroy Fibre Co)

B. ( agreed to relieve ( of liability (waiver) Crews (by accepting a job 

        repairing gas leaks, ( implicitly waived his right to make a claim)

C.  Assumption of Risk/Reduced Duty Turcotte (( injured during a 

       professional horse race, held other players only have a duty not to act 

       recklessly)

D.  Criminal Activity-no recovery from harm resulting from participating in an 

      illegal activity

E.  Immunity 

1. Family

a. Spousal Immunity-abolished in every state except Al

b. Parent-Child Immunity (only minority of states retain it)

i)  RS and some states—completely abolished (Rousey)

ii) Goller v. White—abolished except:

    A) Where negligent act involves exercise of parental authority and

    B) Act involves exercise of parental discretion w.r.t. food, clothing,

        housing, medical and dental care

                   iii) NY Rule-no duty to supervise child adequately

2. Government

a. Federal Government-FTCA allows US government to be sued for tort

i)  Feres Exception: no recover by a member of the US armed forces 

    injured “incident to service” [interpreted broadly]

    A) No private analogy

    B) Uniform treatment of military across nation

    C) Undermine discipline 

ii) Discretionary Immunity

    A) Factors used to evaluate discretionary exception Maas
i. Element of “judgment” or “choice” [regulations and law negate choice, government not immune if it doesn’t follow its own regulations]

ii. Is the choice involved “based on considerations of public policy?” Consider public welfare, economic or efficiency concerns  [to argue both sides: think broadly to fit act into exception, think narrowly to avoid it]

b. State/Local Government

i)  Resource Allocation/Discretionary (e.g. immunity when police 

    failed to protect ( Riss v. none if police make a clerical error 

     Delong or firefighters negligently fight a fire Harry Stoller)

ii) Public Duty Doctrine-a duty to all is a duty to none (Thompson, no

      duty to warn neighbors when a dangerous offender was 

      released v. Tarasoff, duty to warn intended V that mental patient 

                           threatened her) 

V. Negligence of Medical Professionals  

A. Medical Malpractice

1. Duty: The Medical Standard of Care-to follow custom 

      2. Breach

          a. Expert testimony or

          b. Res Ipsa Loquitur

              i) Negligence more likely than not the cause 

              ii) Control-relaxed

      3. Causation: use “but-for” causation or use loss of chance approach

B. Informed Consent

     1. Duty/Breach 

          a. Mass Rule-must disclose what ever is “material”—significant to a 

                        reasonable patient (Harnish)
                b. Maine Rule-must disclose what ever is customarily disclosed by 

                     others

               c. Benefits of a Diagnostic Test? (required, Truman (pap spear))

               d. Disclosure of a Prognosis? (no duty Arato)

               e. Credentials? (Howard, no affirmative duty, but doctor cannot lie)

          2. Causation  

          3. Battery Claims: “Ghost Surgery” another doc does procedure without 

                patient’s consent or doc expands surgery and operates on another part 

                of body

VI. Products Liability RSPL §§ 2-4, 17-18

A. Manufacturing Defect-exists when product departs from its intended
         design (production flaw)

       Prima Facia Case (strict liability) 
      1. Must be unreasonably dangerous according to Consumer’s Expectation 

              Test

           2. ( must show that nothing happened between manufacturer and 

                  consumer [i.e. defect existed when it left (’s hands]

           3. Defect 

B. Design Defect-product conforms to manufacturer’s plan, but ( argues it is
        a dangerous product 
       1. Restatements (3rd) Rule §2

           a. Reasonableness of design determined using “risk-utility balancing”

                  (whether a reasonable alternative design would, at reasonable

                   cost, have reduced the foreseeable risks of harm posed by the  

                   product and, if so, whether the omission of the alternative design 

                    by the seller rendered the product not reasonably safe)

               i)   How (’s design compares w/ other is relevant

               ii)  Safest in use at time of sale?

               iii) Industry practice 

 iv) Danger open and obvious? (if so, ( doesn’t automatically lose)

              b. ( must introduce an alternative design

                  (factors to consider in evaluating alternative design: magnitude and 

probability of harm, instructions and warnings, consumer expectations including those arising from advertising and marketing v. production costs, product longevity, maintenance, repair and esthetics) [alternative must be practical, safer, cost-effective]

c. Rejects the view that a product could have such little utility and be so 

         dangerous that it not to be hold (leaves decision to legislature) 

         See McCarthy (especially dangerous bullets)

       2. Other common law rules

a. Consumer Expectations Test retained by some courts

b. Many courts don’t require ( to introduce an alternative design

C. Informational Defect

1. Present if product didn’t include a warning or contained inadequate

 instructions. There is usually no duty to warn against an obvious danger, but see Liriano (even though danger is obvious, court held duty to warn and inform consumer not to use meat grinder w/o safety guard)

2. Duty: to provide a risk-utility balanced warning

3. Causation:-courts give ( the “heeding presumption” [assume she would 

        have read warning/instructions and obeyed them]

     D.  Drugs and Medical Devices §6 negligence (risk-balancing) standard

E.  Defenses-Misuse
     1. Unforeseeable Misuse-no defect (( gets nothing) Hughes
     2. No proximate cause Reid (( argued no legal cause b/c employer

             tolerated misuse, rejected by court b/c foreseeable)

     3. ( fault

         a. Traditional Rule-( fault no defense to strict liability Bowling 
          b. Modern Rule-court should use comparative fault or whatever 

                   comparative responsibility system state employs

VII. Theory and Arguments

       A. Legal Arguments

            1. Precedential, Rule-Based, and Interpretive Arguments

                a. Purposive Interpretation v. Formalist

    i)  Purposive: look at purpose behind law and define word w/ that

          purpose in mind

    ii) Formalist: take word out of context and define it

                b. Broad v. Narrow Interpretation of a case

                    i)  Broad: take each aspect of case and make it abstract

                    ii) Narrow: tie facts to particular case

            2. Policy Arguments 

a. Judicial Administration (firm rule v. flexible standard) 

b. Institutional Competence (e.g. can court decide this?)

c. Moral Arguments

i)  Form v. Substance (e.g. two people signing a contract v. a

        corporation and a disadvantaged person)

ii) Freedom v. Security (e.g. doctor should be free to refuse a patient 

       v. ill person ought to have right to know that doctor will treat her)

d. Deterrence (also argue people don’t know of law and will not be 

            deterred) 

e. Economic 

i) Coasian: anything can be a cost and rule doesn’t matter if 

       transaction costs are low

B. Theoretical Approaches to Liability

      1. Utilitarians/Social Welfare/Economic Theorists: goal is to minimize costs 

              to society as a whole 

          a. Coase: legal rule doesn’t make a difference if transaction costs are

                 low (e.g. hay and spark surpressor example)

              i) Highest transaction costs-finding a person to deal with (no prior

                   connections)           

              ii) One way to frame rule is to ask “what would parties do if they had 

                   a chance to bargain?”

           b. Guido Calabrese: strict liability is best b/c it will lower activity levels

               i) Activities need to have a cost that reflects the damages they cause

               ii) Who should pay? 

                   A) Cheapest Accident Avoider

                   B) If cannot identify cheapest avoider, make best briber strictly 

                        Liable

            c. Posner: liability determined by negligence (Hand Formula)

      2. Corrective Justice-want to put people in position they were in before

            accident

a. Fletcher
    i) Same activity 

        A) Reciprocal Risk-neither party should pay (no moral obligation) 

             (safe driver/careful)

        B)  Non-Reciprocal Risk-obligation to pay (drunk driver/careless)

    ii) Different Activity-non reciprocal risk even when both actors are 

          careful: strict liability (best when one actor is more active than

          other) 

 b. Epstein: Universal strict liability—cause an accident you should pay 

          (moral obligation). Problems: what does it mean to “cause” an 

           accident, it takes two to tort (more active in event causes it)

Arguments—Butterfield

1. No breach: no duty to protect against an obvious danger (Stinnett)

2. No legal cause: not foreseeable that someone would be riding violently in a populated area (( is a superceding cause)

3. Contributory negligence: ( didn’t behave as a reasonable person in protecting himself

         Instrumentalist

              a. Instrumentalist: legal rules should be designed for a purpose –

                        cost/benefit analysis

          b. Non-instrumentalist:

