Negligence
Need to show (usually based on circumstantial evidence):
1. Duty (policy question)

2. Breach (judge or jury question)

3. Cause

4. Damages

Historical Development
· Traditionally, strict liability was the norm since most harms were intentional.  Negligence emerged as society became more complex and there were more accidents.  Alternatively, negligence emerged as a device to protect capitalism and emerging industry.

· Negligence principles evolved from writs of trespass on the case which were a remedy for wrongful conduct that were not forcible, direct and immediate invasions.  

· Writ of trespass only offered remedies to forcible, direct and immediate invasions of P’s person or property; there was no need to show fault of blameworthiness.
· Unclear when fault requirement entered into law of writs.  Breach or fault as a basis of liability because it is based on “personal culpability.”  

Duty
Plaintiff must show that a specific duty governs the context in which the case arose.

Usually duty is based on:

1. Special Relationship (for duty to warn, RS 2nd Torts 314A.)
a. Common carriers

b. Land owners who hold it open to the public

c. Inn-keepers

d. Custody (or circumstances deprived person of normal opportunities to protect himself)

e. And whatever courts will justify
2. Creation of harm or risk
a. Cardozo in Palsgraf : Foreseeability of risk defines the duty to be obeyed.  Orbit of danger would be the orbit of duty.

3. Reliance on someone who has assumed the duty

a. Promises

b. Rescue: Once duty to rescue is assumed 1) voluntarily, some court have held that there is a duty to complete because 2) others (who may be more adept) have been prevented to rescue and 3) there is a causal link to the outcome.

Nonfeasance is when there is no action taken (failure to warn).  

Misfeasance is when an affirmative action is taken (creation of risk).  Both are fluid terms depending on what action/inaction you’re alleging is negligent.

Duty to Aid/ Rescue (based on reliance)
· Outside a special relationship P can establish a duty if he shows there is reliance and the following: (Harper v. Herman, where P dove off D’s boat into shallow water and failed to show the following, summarizing Prosser): 

1. particular vulnerability or lack of ability to protect oneself

2. D has considerable power over P’s welfare
3. D was receiving financial gain

4. P reasonable expectation of protection (which may be based on D receiving financial gain)
· If actor knows or has reason to know that by his conduct, whether tortious or innocent, he has cause such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm.  RS 2nd 322.  
· See Maldonado v. So. Pac. Transp. Co. (P sued for aggravation of injuries suffered when he was attempting to board a train.  P alleged that D’s employees knew about the situation but did nothing to help.  Ct. recognized a duty to help.)
· Creation of risk, non-negligently.  RS 2nd 321: One who has done an act and subsequently realizes or should realize it has created an unreasonable risk of causing physical harm to another, is under a duty to exercise due care to prevent the risk from occurring even though at the time the actor had no reason to believe his act would create such a risk.
· In Treseme v. Barke, Ct. held that there was cause for action due to doctor’s failure to warn about newly- discovered dangers of an interuterine device, even though this information was not available at the time.

· Reliance on an assumption of duty

· In Morgan v. County of Yuba, Ct. held that sheriff’s office would be liable if P could establish reliance on sheriff’s promise to warn P before the release of man whom she feared.  P alleged that failure to warn resulted in P’s death.

· In Mixon v. Dobbs, Ct. held that manager was obligated to exercise due care in performing his promise to his employee to pass along messaged from his expectant wife.
· Rescue: If D attempted to aid, there is duty imposed for D to act as a reasonable person.

· RS 2nd 324: One who, under no such duty, takes charge of another who is helpless is subject to liability caused by: (a) the failure of the actor to exercise reasonable care to secure the safety of the other while within the actor’s charge, OR (b) actor’s discontinuing his aid or protection, if by doing so he leaves the other in a wose position than when the actor took charge of him.

· Farwell v. Keaton: Ct. found that where rescue has begun, there is a duty of care.  Without regard to weather there is a general duty to aid a person in distress, there is a clearly recognized duty of every person to avoid any affirmative acts which may make a situation worse.  D’s friend was severely beaten, D obtained ice for his head and drove around.  After unsuccessfully trying to revive his friend, D left him in the car at his grandparents’ house where his friend died later.

· Ct. also imposed a special relationship since they were “companions on a social venture.”  However, this is secondary to the assumption of duty when D attempted rescue.

Duty to 3rd Parties
· In establishing whether there is a duty ct looks at (Tarasoff v. Regents of UC):

1. foreseeability

2. prevention of future harm

3. consequences to community

4. burden on D to warn
5. injury

6. causal link

7. moral blame of conduct

8. availability, cost and prevalence for risk involved

· Patient-Doctor relationship may support affirmative duties for the benefit of a 3rd party.
· Tarasoff: Once a therapist determines under applicable professional standards that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger.

· Reisner v. Regents of UC: Doctor had duty to warn 3rd party P that P’s partner was HIV positive.

· Pate v. Threlkel: Doctor’s duty runs to 3rd parties, but it is satisfied by warning the patient.

· Safer v. Pack: Ct. recognized a duty to warn those at known to be at risk of preventable harm from genetically transmissible condition.  P was known and foreseeable and there were less drastic treatment was available.
· Hawkins v. Pizarro: 3rd party existence must be known at the time of negligence for there to be a duty imposed. Physician incorrectly informed patient she was negative for hepatitis C.  Later patient married and husband tested positive and brought suit.

· No duty to 3rd parties: Clarke v. Hoek (no duty when Dr. who was observing an operation failed to intervene) and Nasser v. Parker (no duty (because doctor had not taken charge of patient) taken to warn potential victim of danger of person who had voluntarily committed himself and then checked out).

· No liability to warn or failure to warn: Cal. Health & Safety Code provides that physicians do not have a duty to warn others of patient’s AIDS status nor should they be liable if they do warn 3rd parties.

· Custodial duty to prevent child or ward from harming others.

· RS 316: Duty to prevent your ward from harming third parties.  One who takes charge of a third person whom he knows or should know to be likely to cause bodily harm to others if not controls is under a duty to exercise reasonable care to control the third person from doing such harm

· RS 316: Parent is under a duty to exercise reasonable care so to control his minor child from intentionally harming others or from conducting itself as to create an unreasonable risk of bodily harm to them, if the parent: knows or has reason to know that he has the ability to control his child, AND knows or should know of the necessity and opportunity for exercising such control.
· Social host do not have a duty to 3rd persons for injuries caused by an intoxicated minors, whereas commercial vendors do (based on differences in expertise, resources, profit motive, spread of risk).  Reynolds v. Hicks.
Duty based on Special Relationship of Landowners and Occupiers
Duty and breach issues are intertwined since the scope of duty is related to the standard owed.

· Most jurisdictions define scope of duties based on status of entrant: Invitee, Licensee, and Trespasser.  An increasing number have abolished some or all of the categories (which provide predictability of liability for occupiers).

· Trespassers: no duty of reasonable care; refrain from intentional, willful, wanton conduct.  Exceptions to this are: discovered, frequent and child trespassers.

· Licensee expected to accept premises as possessor maintains and may be entitled to be warned of known conditions. 

· Carter v. McKinney (P slipped on ice on D’s driveway while attending Bible-study) Landowner has a duty to make safe known dangers.  Absent the sort of invitation from possessor that lifts a licensee to invitee status, the visitor remains a licensee as a matter of law.
· Social guests are classified as licensees because there is an expectation that they take the premises as the possessor himself uses them.  RS 330 cmt h(3).

· RS 341: If licensee is not expected to discover or realize the danger AND the licensee does not know or have reason to know of the activities and the risks involved, the owner/possessor has duty to carry on activities with due care.

· Invitee owed duty to exercise reasonable care to protect them against both known and those that would be revealed by inspection.
· Some jurisdictions have eliminated traditional categories and impose a duty of reasonable standard of care for all non-trespassers.
· Heins v. Webster County: Ct. found the distinctions led to arbitrary and inequitable recovery for P when the same treatment would be given to licensee and invitee, among other reasons.  Rather reasonable care for protection of lawful visitors would be based on:

1) foreseeability or possibility of harm

2) purpose for which the entrant entered the premises

3) time, manner, and circumstances under which entrant entered the premises

4) the use of the premises

5) reasonableness of the inspection, repair or warning

6) the opportunity and ease of repair or correction or warning

7) burden (cost or inconvenience) to the occupier & community in providing protection

· Some courts have found a duty for landlords to protect against criminal activity.  Kline v. 1500 Mass. Ave. Apt. Corp. (Ct. imposed duty of care on landlord toward a tenant who had been assaulted in a common hallway because the landlord is in the best position to take protective measures and can pass on the cost of increased protective measures).
Duty based on Special Relationship: Intrafamilial Duties & Immunities
· Spousal immunity was in place for most of the 20th century, during which husband & wives could not sue each other since they were seen as one.  However, with the “Married Women’s Acts” in the 19th century, this immunity began to erode.
· Parental immunity in its traditional form barred suits against parents.  Even though there is a duty to owed to minor children, breach was not a cause for action recognized in most courts.  Intentional harmful acts not immune.

· Some jurisdictions retain total immunity, hence would be the most consistent application, determined by the judge.

· Some jurisdictions retain immunity for parental supervision.  The judge would decide whether activity falls under supervision and if there’s a breach it would go to the jury.
· Others have eliminated parental immunity and apply a reasonable parent standard, so that it’s consistent with a parent’s duty to others and their own children yet allowing parental discretion. 

· Broadbent v. Broadbent (The issue of liability should revolve around whether the parents have breached this duty and whether the breach resulted in injury.  A parent is not liable for an act or omission that injured his child if the parent acted as a reasonable and prudent parent would in the situation.  Father sued mother for negligent supervision of toddler who drowned and left with brain damage.)  
Governmental Immunities
· Governmental immunity extends to discretionary functions or policy-making.

· Cannot sue government at municipal or federal level unless they allow you to.

· Can sue if engaged in implementing policies they have not set or not following policies they have set (incorrect implementation of policy).

· Today the more pragmatic reasons of not being able to:

1. Expertise of agencies and bureaucrats

2. Separation of powers (judiciary doesn’t want to second guess the executive branch)

3. Insulate public policy decisions from lawsuit concerns

4. Limited resources and competing interests do not make defending all possible lawsuits feasible

· Federal Torts Claim Act allows individuals to sue the government for most torts committed by persons acting on behalf of the government.

Duty to Avoid Emotional Harm (Non-Derivative Claims)
· Usually characterized as a duty to P or 3rd party to prevent severe emotion distress.  Causation and damages are also a factor here.  Normally, recover for emotional harm is awarded when related to a physical injury.  [Some courts have survival actions which allow for recovery for decedent’s pain and suffering before death.]
· Usually an “appreciable length of time [of suffering] is needed.”  Ghotra v. Bandila Shipping Co.  See also RS 436. 

· Direct Victim: Jurisdictions allow recovery when there is no physical harm to P.

· Where negligence causes a reasonable fear of immediate personal injury, which is demonstrated through physical symptoms, the injured person may recover.  
· Falzone v. Busch overrules requirement of physical impact.  P was in the “zone-of-danger” after D’s care veered towards P.  Ct. limits liability by foreseeability and proximate cause and time to file action was an additional consideration.
· Liability is limited by requiring 1) foreseeability of harm, which is very apparent within the 2) “zone-of-danger.”
· Physical manifestation of severe emotional distress is not required for recovery for negligently inflicted severe emotional distress.  Gammon v. Osteopathic Hospital of Maine.

· In Gammon (minority view) court relies on foreseeability as a limit to D’s liability and as P being a victim.  Court limits D’s liability by requiring:
1) severe mental distress
2) foreseeability to a reasonable/ordinary person:

a. highly probable under the circumstances
b. vulnerability of P

c. special relationship to P

· There is no recovery for the egg-shell plaintiff.  Gammon.

· Indirect Victim: There is a duty to 3rd parties to avoid inflicting mental and emotional harm.  

· Some courts require the bystander to be within the “zone-of-danger” to allow recovery.
· Negligent infliction of emotional distress to a 3rd party requires proof of (Portee v. Jaffee):

1) death or serious injury of another as a result of D’s negligence

2) observation of death or injury 
3) at the scene of the accident (proximity)
4) foreseeable likelihood that P will suffer emotional distress from witnessing

5) intimate familial relationship between P and injured party

6) resulting severe emotional distress

Breach
· In Brown v. Kendall, the judge moves away from a fault requirement and focuses on ordinary care, defined as care which prudent and caution men would use in the circumstance.  Also establishes that the burden of proof is on P prove there was lack of due care.
Assessing Reasonableness: Standard of Care

· Standard of care: Adams factors by Cardozo (boy swinging wire over a bridge comes into contact with trolley line below the bridge)
1. Danger (magnitude)

2. Foreseeability (determined by reasonable, prudent foresight); probability of harm
3. Value of activity (social benefit/cost to continue activity)

4. Custom or industry practice

5. Lawful actions

· Standard of care: Learned Hand Formula, in US v. Carroll Towing Co. (barge owner suing for damages, though barge’s employee should have been present):

· Negligence if B (burden) < PL (probability X cost of damages)

· Probability factors: foreseeability of harm
· Damage/Liability factors: danger and extent of harm posed
· Burden factors: feasibility and cost of prevention; value of activity 

· For P’s case, it is more advantageous to present and emphasize broader harm, making it appear more foreseeable.

· The more foreseeable the harm and feasible the preventive measures, the more likely D is negligent.  In Braun, the Ct. determined it was a question for the jury whether it was foreseeable that a vacant lot, through which D’s wires were strung, would be developed.

Concept of Reasonable Person and Standard of Care
· The legal standard of care based on an external objective evaluation of a reasonable person standard, against which D’s conduct is compared.
· The objective, reasonable person standard takes into account the circumstances with which the actor was confronted including the reasonably perceived risk and gravity of harm to others and any special relationship of dependency between the victim and the actor.  As the risks of the activity increase, so does the standard of care.  Bethel v. NY City Transit Auth.
· In Bethel: Ct. overturned historic rule that common carriers should be held to the utmost care so far as human skill and foresight can go. P sued on the basis of constructive notice that D should have known about a seat defect, which a proper inspection would have revealed.
· Constructive notice theory that D should have known: 1) defect is visible AND 2) there was sufficient time for corrective measures.

· RS 2nd 283 cmt c: The reasonable person standard provides sufficient flexibility and leeway, to permit due allowance to be made… for all of the particular circumstances of the case which may reasonably affect conduct required.

Role of Judge and Jury in Assessing Negligence and Standard of Care
· Holmes in Baltimore & Ohio RR Co. v. Goodman (P hit by a train while driving his car across the tracks and despite his view being blocked, P did not stop and look.  Ct. reversed P’s award due to contributory negligence), standard of conduct is a question for the 

· Judge when: 

· public policy issue (allows for predictability)

· similar repeated facts

· experienced court or judge

· Jury when:
· standard of conduct case that is simple

· court not sufficiently experienced

· not a policy issue

· customary or past conduct is not helpful
· There should be caution in announcing a standard of conduct as a rule of law.  Cardozo in Pokora v. Wabash Railway Co. (P was crossing 4 sets of tracks and stopping, getting out to check and returning to car would have been useless, however the lower courts followed Goodman), standards of prudent conduct are declared at time by courts, but are taken from facts of life.  Questions of standard of care should not be taken from the jury too quickly.
· Questions involving common experiences are suited for juries to decide.  Andrews v. United Airlines (Jurors, many of whom will have been airline passengers, will be well equipped to decide whether United had a duty to do more than warn passengers about the possibility of falling baggage).
Role of Custom in Establishing Standard of Care
· Industry custom reflects the judgment and experience and conduct of many.  It is evidence to support the reliability and feasibility of a practice.  Trimarco v. Klein (P was injured when he fell through un-tempered glass.  Ct. reversed dismissal for a new trial for jury to determine).
· However, a custom is still not conclusive or even a compelling test of negligence.  The standard of care still revolves around what a reasonable person would do under the same circumstances.
· There are situations when the whole industry may be not be acting reasonably in adopting new technologies and acting unreasonably.  TJ Hooper (Barges lacking a radio, which would have warned about the storm).
Role of Statute in Establishing Negligence
· Violations of statues can provide some evidence of negligent behavior.  But it’s not determinative.
· In determining the effect of violating a statute in establishing negligence, courts will look at:

1. legislative intent or purpose of the statute, protecting against what kind of harm?
2. the group to be protected

3. whether P is in this group
	Types of Statutes & Legislative Intent

	Standard of Care for Safety

· never safer to violate; rigid rule

· public safety

· violation is negligence per se (excuse?)

· Martin v. Herzog: The unexcused omission of the statutory signals is more than some evidence of negligence.  It is negligence in itself.  A violation of statute designed for guidance and safety is negligence and is not a jury question. P traveling without lights and D crossed the center line.
	General Conduct (Rules of the Road)

· may be circumstance when it’s safer to violate

· individual safety

· violation is rebuttable presumption (justification?) or some evidence of negligence
· Tedla v. Ellman: Justification or good cause allowed for violation of general rule of conduct.  If treated as negligence per se, then statute did not apply to circumstances.  Junk collectors hit while walking on wrong side prescribed for pedestrians.

	An additional factor to distinguishing each is the frequency of violations and exceptions.

When it may be okay/excused to violate (allowances for and arguments against assuming negligence per se), not exclusive under RS 2nd 288:

· Safer to violate than follow statute

· Unavoidable or no other options

· Emergency situations

· Incapacity or minor status

· Lack of knowledge


· If there is a rebuttable presumption to the prima facie negligence, then it can go to the: 

a) Judge if it is within the prescribed excuses.  [Judges may favor a rebuttable presumption construction of statutes so that their hands are not tied by the legislative body.]

· Martin: Cardozo: Jurors are not at discretion to treat the omission of lights either as innocent or culpable because it is an error.
b) Jury if there is greater leeway to determine if the excuse is justified; disadvantage is that juries may overrule the legislature.

· Licensing does not set a standard of care.  Lack of license does not translate into negligence per se because 1) it doesn’t speak to the conduct of the incident and 2) doesn’t establish a causal connection to the negligent conduct.
· Compliance with agency regulations does not necessarily translate into meeting the standard of care imposed by common law.

Proving Negligence via Circumstantial Evidence
· In cases where there is no direct evidence of negligence, P can present circumstantial evidence, which should provide support an inference that:

1) D’s conduct was the cause,

2) D’s conduct was a breach of the standard of care. 
· Negri v. Stop & Shop: P sued on constructive notice theory of spilled baby food that was dirty and there had been no breaking sound, nor inspection or cleaning in the last 50 min.

· Gordon v. Am. Museum of Natural History: P slipped on a piece of paper and sued on theory of constructive notice.  However, there was no evidence that anyone, including P, had seen the paper prior to accident.  Hence there was not enough time to remedy the situation.
· How P characterizes the facts will imply what should have been done (and what was foreseeable).
· Res Ipsa Loquitur may be used when P can’t show exactly what happened and when specific facts are consistent with inference of negligence.
1. Type of accident would not ordinarily occur without negligence

· type of occurrence that makes negligence more likely than not
· usually when accident is freakish or improbable

· P does not have to eliminate all possible alternatives

2. Instrumentality was in D’s exclusive control (or right of control, if not actual) at the time of imputed negligence
· supports notion that D is the source of the negligence (supports causal link)

3. (only some jurisdictions) P was not contributorily negligent

· support the notion that D is the source of negligence and not P’s actions or at least created the initial danger

4. (additional persuasive consideration in some jurisdictions) that explanation of accident must be more accessible to D than to P

· P should not be out of luck if P does not have access to information

· Incentive for D to produce evidence.

5. Burden of Persuasion with P

a. Judge determines whether P has made a prima facie case with respect to each element (whether reasonable jurors could find each element present) and then it goes to the jury to infer more likely than not D was negligent.
b. Jury is not required to find D negligent.

c. Evidence is treated as permissible inference (majority view) since negligence is not the only conclusion that could be reached.  D is not required to provide proof.

i. Minority view in Cal. treats RIL as rebuttable presumption and D must provide prove to rebut, otherwise jury is required to find for P if all 3 elements are met.

d. If D eliminates one of the 3 criteria above, he destroys the reasonable inference of negligence and makes it a non-RIL case.  Alternatively D can prove that he generally exercised due care to influence probabilities
e. Generally, P can plead or prove evidence of specific negligence and still rely on RIL.  Some courts would not allow RIL if specific acts can explain the harm.

· Bryne v. Boadle: Barrels of flour do not normally roll out of windows.
· McDougald v. Perry: P is not requires to eliminate with certainty all other possible causes or inferences.  The inference of negligence comes from proof of the circumstances of the accident.
· Ybarra v. Spangard: D is treated as group whose negligence resulted in patient undergoing surgery to suffer unrelated injuries.  Ct. also held the doctors alternatively liable.  Burden of proof on D to rebut presumption, which is an incentive for Ds to give an account of what happened.  Rare case of extending RIL.  Following this logic, a whole apartment bldg may be held liable for a falling flower pot.

Standard of Care in Medical Malpractice
1. Traditional locality and specialty rules don’t apply no longer apply since medical training and certification in now nationalized.  Sheely v. Memorial Hosp.
2. Industry practice or custom determines the standard of care.  Violation of this is negligence and dispositive.

a. Expert testimony will usually set the standard

b. Obvious cases of malpractice (instruments left in patient) would not require expert testimony

3. Informed consent requires (under Matthies v. Mastromonaco) :

a. Explanation of medically reasonable invasive and non-invasive alternatives

b. Risks and likely outcomes of those alternatives

c. Materiality of the risk measures by a reasonable patient in the patient’s position.  

· P still needs to prove causation in that having this information would have changed P’s decisions.
Causation
Cause in Fact: But For or Substantial Factor Test
1. Cause in fact usually determined by “but-for” test, asking whether P would have been injured without D’s acts.
a. Standard for proving but-for cause is more likely than not.  Some courts would require particularistic proof, not just general probability.
b. No requirement that D’s act be the sole “but for” cause nor do the other causes have to be ruled out.

· Stubbs v. City of Rochester: D as exclusive cause is not necessary.  Only that D’s conduct was a more likely than not a cause of typhoid.  P presented probabilistic evidence.
· Alberts v. Schultz: P can be compensated if it can be demonstrated, to a reasonable degree of medical probability, a causal link between the doctor’s negligence and the loss of that chance.
2. Alternative means to determine cause in fact using the “substantial factor test”

a. Whether D’s act was a substantial element in producing the damage.  Applied to problems of two but for causes.

b. Less clear-cut and allows jury more leeway in assigning causal responsibility for the harm.

· Summers v. Tice: Concurrent act of shooting results in harm that is not subject to “but-for” cause analysis.  Both Ds responsible since both were negligent and a substantial factor (50-50 probability of being the cause) of P’s injury.

· Hymowitz v. Eli Lilly Co.: Strong medical evidence links prenatal exposure of drug to later development of serious medical problems.  But exact D Mfr. cannot be identified.  D’s held severally liable based on national market share; reasoning based on general risk posed to the public.
· If two but-for causes and one is negligent and the other not, some courts would hold the non-negligent D also liable since he is a substantial factor, using joint and several liability.
· If P can establish all Ds were negligent, then burden of proof can be shifted to Ds.

3. Under both tests, D will not be liable if the harm would have occurred even if D had not been negligent.

4. When causation is hard to establish and there are more than one possible D, joint and several liability compensation schemes come into play.
Proximate Cause “Legal Cause”
Policy issue of limiting liability when D can be considered a “but-for” cause.
1. Unexpected Harm:  Foreseeable P will be able to recover for injuries even if there was a pre-existing condition because the injury is the proximate cause of P’s harm.  Under Benn v. Thomas, D is responsible for all injuries of P, not just those that are foreseeable.
2. In re Polemis (minority view):
a. Foreseeability establishes duty (and whether act is negligent or not; if negligent, D will be liable)
b. Type of harm does not matter

c. D will be liable for all direct consequences.

3. In Wagonmound, foreseeable type of harm & direct or natural result, then there is proximate cause.

a. D is responsible for the only the type of harm that is foreseeable.

b. Foreseeable intervening causes do not matter is general harm is foreseeable.
4. Palgraf dissent lists “common sense” factors in determining proximate cause (goes to jury):

a. Foreseeability (of type of harm or risk and consequences; general nature of harm that actually took place)
b. Directness
c. Time and space between D’s conduct and harm

d. Substantial contributing factor

e. Not too many intervening causes

f. Policy: fairness, blameworthiness, deterrence (can’t deter unforeseeable consequences), ability of D to bear loss.
5. Under RS 2nd 435 (McLauglin dissent): D will be a proximate cause when:

a. D’s conduct is a substantial factor

b. Type of harm or risk is foreseeable (RS 2nd 281, cmt c.) 

c. Extent and manner are NOT considerations

d. Exception when harm is highly extraordinary.

e. Intervening causes not a consideration, unless highly improbable and extraordinary
f. Compare risks that were foreseeable and the injury that actually occurred

6. Under McLaughlin majority (not the majority view) suggests that:

a. Unforeseeable intervening cause can limit liability.

b. Egregious intervening cause can limit liability.

7. Under McLauglin dissent: foreseeable intervening causes and negligence of 3rd parties (including criminal acts) do not preventing finding proximate cause.  RS 2nd 449.
8. Only a minority of jurisdictions will consider the extent of harm.

9. D will want to argue unforeseeable type of harm and plaintiff and there were intervening causes.

10. Glannon: Use duty analysis to determine recovery within realm of foreseeable.  Use proximate cause analysis in cases involving unforeseeable harm.

Defenses to Negligence
1. Comparative/Contributory Negligence

a. Contributory N traditionally barred P from recovery.

i. Criticism is that it’s too harsh.

b. Comparative N will allow P to recover reduced damages based on fault, regardless of P’s degree of fault.

c. Criticism is that it’s unfair to allow recovery when P is overwhelming cause of own misfortune.

d. Modified Comparative N will allow P to recover only when P’s fault is < or ≤ D’s

i. P at a disadvantage when both parties are similar in N.

2. Assumption of Risk (Analysis under Davenport)
a. Subjective test of whether P:
1. has knowledge of the danger

2. has knowledge of conditions

3. can appreciate the nature and extent of risk

4. it is voluntary

b. Express Assumption of Risk

i. Whether contract is enforceable, according to Tunkl, consider:

1. Suitability for regulation

2. Public service provided; necessity or importance

3. Holds itself out for service to public

4. Bargaining power of the parties

5. Adhesion contract or option to purchase protection (free-market negotiations)

6. Purchaser subject to seller’s actions and control?

c. Primary implied assumption of risk

i. Obvious risks that are inherent in the activity and D is not negligent.  See Murphy v. Steeplechase and sports cases.

d. Secondary implied assumption of risk

i. P is aware of risk, created by D’s negligence, & encounters it.

ii. P injured by D’s negligence, but P freely encountered it.

1. If P reasonably encountered the risk (i.e. rescue), rationale of assumption of the risk defense still may bar recovery since P chose to encounter it.  Other jurisdictions may apply comparative negligence analysis.
2. If P unreasonably encountered the risk, it might be viewed as negligence under comparative negligence.
DAMAGES
1. Compensatory Damages
a. Claims for past and future (“reasonably probable”) damages must be sought in a single trial.  P’s collateral sources for does not affect ability to recover from D.
b. Economic Losses

i. Medical expenses (past & future)

1. if ongoing, expert medical & actuarial testimony will be required

ii. Lost earnings (past & future)

1. Expected duration of injury/disability

2. Type of work P would have done (career path)

3. Length of time working (life expectancy, level of interest)

4. Fringe benefits

5. Reduced by earning capacity post-injury

iii. Property Damage

c. Non-Economic Losses

i. Pain & Suffering (usually have to be conscious)

1. physical pain from injury, recovery or disability

2. emotional distress

3. loss of enjoyment of life (measured against pre-accident life expectancy)

ii. Risk of future disease: can usually recover if reasonably probable (>50%)

1. Difficulty of proof (may have to wait years to sue for latter disease, if jurisdiction does not bar under single recovery rule)

2. P could be rewarded even if disease doesn’t develop, depleting D’s money

2. Wrongful Death & Survival Actions (governed by statute; type of compensatory damage)

a. Wrongful Death behalf of survivors for: loss of economic contributions from decedent, loss of consortium & emotional distress.

b. Survival Actions: actions for injuries that decedent could have brought: medical expenses, loss of earnings, property damage and pain & suffering prior to death.

c. Contributory negligence of decedent would reduce damages.

d. Based on traditional tort claims of N, SL, & Intentional Tort.

3. Punitive Damages

a. Intended to punish D for wrongdoing; damages above compensatory damages

b. More common for intentional tort, since N is generally not enough.

c. Con: undue desserts for P and instead should be paid to the state; may be out of proportion; and imposed without safeguards of criminal procedure.

d. Pro: compensate for expenses of litigation; provide incentives to litigate cases of outrage and oppression that might escape notice of prosecutors.

e. Nominal

f. Applied when P has not suffered compensable harm through D’s intentional wrongdoing.

g. Purpose is to recognize D’s wrongdoing; usually applies to some intentional torts.

h. Rare
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