Torts Final Outline
What is a Tort?

The Role of Torts

· Torts play an important role in the compensation of those who suffer losses as a result of injury due to another person’s actions.

Unintended Injury and Liability

· Fundamental issue of torts is when losses should be shifted from one that was injured to one that caused the injury.

· Tort law is the middle ground between complete social insurance and no-fault types of environments. Courts struggle to achieve balance between the two of these philosophies.

Contrasting with Other Areas of Law

· Not contract, which is a voluntary relationship. In torts, there is no predetermined legal relationship. We consider how a party should have acted ex-post facto.

· Torts and contracts are typically between private parties.

· Criminal law is a crime against society, while torts are crimes against an individual.

· Property law is always focused on property, but torts may concern other areas. 

Concerns of Tort Law

· Primary concern is compensation, not guilt or innocence. Someone always bears the cost of an accident. Tort law is the method by which we assign the cost from an accident. The goal is to return a party to the place they were prior to the event. 

Definitions of Tort Law

· Intentional Torts – assault, battery, false imprisonment.

· Negligence – car accidents are the classic case.

· Harm of intangible interests.

Other Issues

· Changing dynamics

· Regional differences are sometimes pronounced. 

Hammontree v. Jenner (20 Cal.App.3d 528, 1971) – P sued D for personal and property damages arising out of an auto accident that occurred when D had an epileptic attack. The court found that an absolute liability (liable for damages no matter what) standard was improper because product manufacturers specifically marketed to others, and are integral parts of the marketplace. The court found that principles of negligence, that is, due care under the circumstances, applied to the liability of a driver for injuries resulting from an accident that occurred during the time in which the driver was suddenly stricken by an illness rendering him unconscious (that could either be expected or unexpected). In this case, D had been cleared to drive by DMV and medical staff and had shown no negligence in actions. 

Typical damages include medical bills, emotional distress, lost wages, more. This case concerned a legal issue, not a question of fact. 

Two Types of Liability

Negligence: Lack of care + causation = liability

Strict Liability: applying liability without regards to care.

Distinction Between Absolute and Strict

· absolute = act of causing something leads to liability.

· strict = applying liability without regards to fault.

Important Considerations in Torts Cases

· Causation – proximate and actual. 


· Foreseeability – 

· Level of Care/Fault – 

· Nature of Activity – 

· Relative Level of Fault – 

· Creation/Prevention of Risk – 

· Compensation – 

· Ability to Bear the Loss – 

· Ability to Spread the Loss –

We will see that economic considerations will be considered a great deal in torts.

Policy Considerations Deciding Who Is to Pay

In policy, we want to achieve maximum utility in resolving liability and compensation interests. Some issues:

· Value of Activities

· Cost of Loss

· Cost of Deterrence

· Administrative Costs



- Attorney costs



- Strict Liability easier to assign.



-  Total # of Lawsuits

· Fairness & Moral Culpability

· Ability to Spread Loss

· Deterrence

· Compensation

· Punishment (not always a factor)

· Resolve Disputes Peacefully

· Reduce Accidents – Promote better behavior

	The Spectrum of Liability: Moving down, it is easier to find liability and there is a lower threshold for liability. Moving down again, the top is no compensation and the bottom results in compensation.

No Liability

 ↓

Intent (Tort)

 ↓

Negligence (Tort)

 ↓

Strict Liability (Tort)

 ↓

Universal Compensation


The Parties and Vicarious Liability

· Plaintiffs: There are various ways in which a plaintiff can have suit brought through another. 

· Infants can have an adult guardian sue for them. 

· Children born can bring suit for pre-birth injuries. 

· Death of a plaintiff: (a) dependent’s interest (b) deceased plaintiffs interest in her own bodily security. An administrator or executor handles cases involving the dead.

· Defendants: are often held liable for acts of another person through agency. This is known as respondeat superior.

· To find liability under respondeat superior the act must have been within scope of employment, there was negligence, and there was causation.

Two Types of Vicarious Liability

· Respondeat superior – employer/employee relationships.

· Ostensible agency – independent contractors.

Christensen v. Swenson (874 P.2d 125, 1994) – Concerning a security guard who worked for a firm called Burns who went to get lunch and had an accident with plaintiff on the way. The main issue was agency, whether Burns was liable for their employee’s actions. Court held that there are three tests for agency, based on their decision in Birckner: 

(1) Employees conduct must be of the general kind that she was hired to perform.

(2) Conduct must occur substantially within hours and boundaries of employment.

(3) Employee must be partly motivated by purpose of serving the employer.

Trial court ruled for summary judgment for Burns who found that Swenson was not acting under their guise, finding that the actions failed under the second element of Birckner test. The court found that reasonable minds could see where Swenson had not so easily been outside of the scope. Regarding the first test, court found that she was being seen on her way, which served the “see and be seen” aspect of her job. Second, getting lunch within the short time frame allowed was within the scope of the employment. Third, breaks were favorable to the employer, because the worker was better prepared to work. Remanded based on that information.

The three elements above were covered in class. Summary judgments are rarely found in torts cases. 

We hold employers liable without fault as a matter of policy because:

1. a link to the employer

2. actions in favor of the employer’s interest

3. deep pockets

4. deter – encourage responsible supervision and hiring

5. Incentive to use fewer employees (questionable).

However, we don’t want to have the employer be liable outside of the scope of employment because employer can’t control that person’s actions outside of the workplace, also issues of unfairness. 

For an employer to tell an employee not to act negligently is “too easy.” Employers need to practice what they preach.

Negligent supervision can also be an issue. If an employer does not do a good job of watching employee actions she will be more likely to be found vicariously liable.

Baptist Memorial Hospital System v. Sampson (969 S.W.2d 945, 1998) – P bitten on arm by a spider, and held that doctor at D hospital was negligent in care. Determined that doctor was not an employee or agent of hospital, the court charged P with proving that she should collect under ostensible agency. The court defined the difference between an employee, who acts under the power of the employer, and an independent contractor, who is responsible for their own actions. If a plaintiff can prove that the contractor was acting as an agent for the hospital (for whatever reason) then liability may be reasonable. Court found that P had not proven that the doctor who treated her was an agent of the hospital, and the hospital had not been lax in identifying that the doctors present were not agents of the hospital. Court reversed judgment of lower court, and held that P should take nothing.

Independent Contractor v. Employee/Employer

	· control

· payment

· taxes
	· duration

· nature of the business

· means and ways


Ostensible Agency (based on Restatements)

· Representation by principal

· Causation

· Justifiable Reliance

· Reasonable Reliance

Reasonable Belief – did the plaintiff reasonably believe that the doctor was an agent of the hospital?

Negligence
A. Duty

- As a general matter, duty is not a major issue, but breach is the real question. 

- Where duty is an issue, policy is a major consideration.

Thinking About Duty:

· Did defendant act affirmatively (misfeasance), or fail to act?

· Promises that create problem.

· Coming to the assistance to another. Duty to do so for certain persons.

· Third party cases

· Tarasoff

· Reynolds

· Duty owed in landowner cases. 

· Parental Immunity (Broadbent)

· Emotional Distress (Direct & Indirect victim) (Gammon, Portee, Falzone).

i. Duty to Aid/Rescue

Duty ►Breach ► Causation ► Damages

Harper v. Herman (499 N.W.2d 472, 1993) – P had gone on a boat trip with D (the owner of the boat), although he was invited by a mutual friend of both parties. D brought the group to a shallow area. P asked D if he “was going in.” D said yes, and P dove in. His spinal cord was severed. P alleges that D had the duty to inform him of the area, due to the nature of the relationship, and the fact that D was familiar with the area. The legal issue is whether the relationship between D and P was enough to suggest that D had a duty to warn P about the water. The court considers the various types of relationships that may occur. Court finds that the casual relationship that existed was not such that it would impose upon D a duty to warn a person who was of age and should have had the ability to see the inherent dangers. Furthermore, P should have had no major expectation of protection from D.

A great deal of time was spent on this case.

- What if the P announces that he is going to dive in? Sonia says that it doesn’t change the duty, but the breach component would be the same.

- What if the P asks if it is safe, and D says yes? There is some reliance, and this is a greater breach, but is the duty different?

The court finds that there is an important distinction between actions and non-actions.

· Misfeasance – the act of doing something negligently.

· Nonfeasance – a non-act that is negligent.

► Generally, when beginning analysis, you want to establish the relationship and then explain how plaintiff believes that D did not meet his duty. In nonfeasance, the relationship is a little more tenuous. You have to prove the relationship, as opposed to contracts, where the relationship already is clear.
Some Bases for Duty

- Special relationship.

- Custodial relationship

· Responsibility

· Reliance

· Causal Link

· Increases in Moral Obligation 

- Creation of harm/risk will lead to duty.

- Reliance on a promise affects a plaintiff’s ability to protect themselves.

Farwell v. Keaton (396 Mich. 281, 1976) – Two boys (Farwell and Keaton) were drinking and followed girls down the street. The girl’s friends got in a fight with the boys, and Farwell was injured. Keaton drove him around town for awhile, and when Farwell fell asleep in the back seat of the car, Keaton left him alone overnight. Farwell dies soon thereafter, and Farwell’s farther brings suit. Court finds that social relationships create a reasonable duty of care that D did not meet, and the court found for plaintiff. Bad law, very liberal.
Special Relationships: Sonia says that the holding in this case is unusually liberal in construing the legal duty of care. Even the dissent is liberal. This case

expands the duty more than you will ever find in most jurisdictions. Traditional special relationships are those where one has control over another in some way shape or form. 

Voluntary Assistance: Filter out those people who are not very good at rescuing, and protect those who would choose to rescue. There are two approaches:

1. Start: once you start to help, you owe the person a duty of care.

2. Leave worse off: you owe a duty of care when you start to help someone, and leave them worse off than they once were.
No Duty to Rescue: there is not a duty to rescue those in need. Ex. A drowning GULC student in front of GWU students. No duty, even if reasonable morality exists.

No Duty to Rescue Rationale

- Liberty/Freedom/Autonomy

- Causal link

- No duty to take action (like in Herman) 

- Want to protect victims (if someone wouldn’t be a good rescuer, we don’t want to impose the risk upon this person.)

Is duty a question of law or a question of fact? Whether there is a duty is a question of law, the scope of the duty may be a question of law or a question of duty. Duty can be a way for courts to cut off liability. 

ii. Duty to Third Parties/Control Conduct to Others

Tarasoff v. Regents of University of California (17 Cal.3d 425, 1976) – Poddar was a patient of Dr. Moore. He expressed to Moore that he was going to kill Tatiana Tarasoff. Moore called campus police, who detained Poddar for some time, but he was released after being found to be sane. Poddar killed Tarasoff, and plaintiff parents brought suit. Court found that psychiatrist had the duty to do what a typical psychiatrist would do in the same case. Court dismissed the claims of the psychiatry association that noted that psychiatrists are poor at predicting violence. Court found that a special relationship existed between doctor and patient. Dissent lamented loss of doctor/client relationship. Court does not find that there is a voluntary relationship here. 

· Restatement of Torts §319 says that “One who takes charge of a third person whom he knows or should know to be likely to cause bodily harm to others if not controlled is under a duty to exercise reasonable to control the third person and prevent such harm from occurring.” Illustrations suggest releasing a contagious patient would fall under this category. Does Tarasoff qualify under this? It seems to depend on whether Poddar was under the “control” of Moore. If he was than §319 may apply, if not §319 has a harder case.

· Different courts have treated duty in physician/patient relationships in different ways. Courts have (a) imposed duty beyond the physician/patient relationship, such as where a doctor fails to warn a patient about a contagious disease, and that disease injures a third party, (b) found no duty such as in the case of a doctor who observes an operation that appears to be going awry, but does not interfere. Sonia spends some time on the differences that the courts have found.

· Statutes have been passed in California that state that a physician does not have a duty to inform partners of an HIV/AIDS infected patient. The doctor must first discuss with the patient the situation, and must obtain consent to inform the patient’s intimate partners.

· Basis for Duty – there was no special relationship, and the best that the therapist could have done (or been obligated to do) is warn about the danger.

· Policy Concerns

· Confidentiality/Privacy

· Deter Treatment – doctor can’t truly treat a patient when they can’t be honest.

· Difficulty of Prediction – psychiatrist’s generally unreliable in prediction. 

· Harm to Patient – can’t be effectively treated.

· “Crying Wolf” Problem

· Conflicting Interests – confidentiality v. public safety.

· Factors in Scope of Duty to Third Party – On p.159 the Tarasoff court gives us some factors to consider in determining duty to the third party.

· ► Foreseeability of harm

· Closeness of link between D’s conduct and the injury

· Burden to D

· ► Consequences to Community

· Insurance

· ► Preventing Harm
- This case involved a very clear and identifiable victim. Most courts will follow this when a victim is easily identified and is foreseeable. (What if the victim is not foreseeable?)

Reynolds v. Hicks (134 Wash.2d 491, 1998) – The Hicks’ wedding saw an underage nephew drinking alcohol. He later injured third party Reynolds in a car wreck. Reynolds sues Hicks for wrongdoing for providing alcohol to a minor (alleging misfeasance). Court finds that the Hicks’ as social hosts did not need to be held to the same duty as commercial vendors. 

- The plaintiff wants to allege misfeasance, because it is easier to prove negligence. Defendants want to prove nonfeasance, because it is harder to prove negligence.

- Statute that prevents minors from drinking, only parents can provide. What is the purpose? Presumably, parents will be careful about how much the children are served.

Social v. Commercial Hosts – court finds that commercial vendors have a higher standard of care, because they have more control over service, and they may be motivated by profit. Social hosts have a lower standard, because the burden to the defendant is very high, the link to the concern is more remote, and community consequences are a major concern.

Who is better equipped to handle social policy? Courts or Legislatures?

	Courts
	Legislature

	· Can better handle the nuances of policy. Looks at case by case issues that may come up.
	· More representative of population.

· More influenced by population (but this could lead to bad decisions.)

· Broader record.

· Predictability


iii. Duty of Landowners to Occupiers

Carter v. Kinney (896 S.W.2d 926, 1995) – P was a visitor to the home of D for a weekly bible study group session for members of their church. D did not receive any tangible benefit for hosting the event, and it was open to all members of the church. Carter slipped and fell on ice outside of D’s home, and sues for damages. The court determined that there were three types of plaintiffs in premises liability cases: trespassers, licensees, and invitees. Trespassers were to be afforded no duty of care. Licensees were owed a duty by the landowner to make safe from any known dangers. Invitees were owed reasonable care to protect them from any danger. P argued that he was an invitee, and D argued that P was a licensee. Court found that Carter did not enter the home as a “business visitor” and thus is a licensee. Lower standard of duty applies, and find for defendant. 

· A social guest, according to Restatement §330 is not an invitee because there should be a common understanding that the guest is to take the premises as the possessor himself uses them, and there is no expectation of a higher standard of care.

· If the Kinney’s were to receive some type of small material benefit, would the result have changed? Likely, according to the court’s ruling.

· Subsequent courts have found that improvements and additional expense and effort must be directly tied to business interests. In short, the prospect of pecuniary gain is the quid pro quo [identify what each party to an agreement expects from the other, sometimes called mutual consideration] for the higher duty of care imposed on businesses. 

- Categories of those that are on property:

· Trespasser: on property without permission.

· Licensee: permission without being an invitee. Almost all social guests are nothing more than licensees.

· Invitee: where one is assured of reasonable care. Typically the entity being visited is expecting some type of material benefit or the property is generally open to the public.

- Most jurisdictions have designed their law to give the benefit to the defendant. A minority have decided that the plaintiff is the one who should receive the benefit of the doubt in determining the cases. 

- The higher standard of care is only applicable when the “host” of the property expects to receive some benefit. The visitor can’t impose an additional duty by herself. E.g. PCH rolls up with $1 million. They aren’t an invitee because there was no material benefit invited by the host.

Heins v. Webster County (250 Neb. 750, 1996) – P was visiting his daughter, a nurse, in the hospital, discussing his intention to play Santa for the upcoming holidays. When he left the hospital through the main entrance, P slipped and fell. P sued, and trial court found that Heins was a licensee since he had gone to the hospital for a social visit. On appeal, the court found that the invitee/licensee distinction was unreasonable, and rejected it. In its place the court found that landowners have a duty to exercise reasonable care in maintaining their property for all lawful guests. The court notes the silly differences between why a social visitor could not earn damages, while a regular visitor could. The court did keep the same classification for trespassers, and provided seven factors that a court could consider in determining whether a landowner had met the duty of reasonable care

1. Foreseeability of harm.

2. Purpose of entrant’s visit.

3. Time, manner, and circumstances of the visit.

4. How the property is to be put to use.

5. Reasonableness of the inspection, repair, or warning.

6. Opportunity and ease of inspection and warning.

7. Burden on landowner, and/or community in providing protection.

Sonia names all the categories above.

· Heins loses under the traditional categories because he is not a “business visitor.” However, he could have explored his role as Santa Claus as being a business issue.

· Trespassers were excluded from the new category because there was a higher chance of contributory negligence.

· Certain cases would have to be construed different ways due to this ruling. “Licensee” would have to be more narrowly construed to avoid having quasi-trespassers collect damages when they were clearly not to be on the property.

Rationales for previous categories:

· Predictability

· Protect Landowners

· Stable Standards (easier to define)

· Common Law was right.

Reasoning for Overturning Previous Categories:

· Moral Status (all visitors treated the same, and fairly)

· Urban Setting (easier to make land safe, more localized than in the past)

· Arbitrariness
Private v. Public Space – there is a higher standard in a public place than private.

Procedural Effects – In eliminating the categories there is less of a legal question for the judge, and these cases will be more likely to head to the jury early.

Prospective – the court applied their ruling “prospectively” which means that the ruling is relevant for the present case and all subsequent decisions. 

Posecai v. Wal-Mart Stores (752 So.2d 762, 1999) – P was shopping at a Sam’s Club when she was mugged in the parking lot. There were no security guards watching the lot although a guard was present inside the store watching the cash drawer. Testimony suggested that the store property itself was not a high crime area, but the general area around the area was. There were three previous predatory defenses in the past at the Sam’s Club, and 83 offenses in the immediate surrounding area. The court found that a landowner owed a duty to protect an invitee from the criminal acts of third persons. However, this duty only arises under circumstances when the criminal act was foreseeable to the landowner. The court, applying the balancing test, found that the foreseeability of an event taking place was not sufficient to support a duty on Sam’s Club.

Four Approaches to Determining Foreseeability/Liability

1. Specific Harm Rule: a landowner owes a duty to protect only when he is aware of the specific and imminent harm about to occur.

2. Similar Incidents Test: a plaintiff establishes foreseeability by presenting evidence of similar crimes on or near the property.

3. Totality of Circumstances Test: this test takes many factors into account to determine foreseeability, including nature, condition, and location of the land, level of crime in the surrounding area, and any other relevant factual circumstances that may bear on foreseeability.

4. Balancing Test: courts weigh foreseeability and gravity of harm against the burden imposed on a business to protect it’s customers from that harm. 

· The balancing test is basically an extension of the totality of circumstances test. Totality looks at foreseeability, but balancing takes into consideration the gravity of harm. So, a crime that was foreseeable but not serious will likely not lead to liability under the balancing test, but may be more likely to under the Totality of Circumstances test.

· Just because an event has not happened before does not mean that it is not foreseeable. A low lit parking garage that has never had a crime or assault may still be a location where a crime may be foreseeable.

iv. Duty Among Family Members

Broadbent v. Broadbent (184 Ariz. 74, 1995) – D Mother was watching her 2 year old son play in the pool when the phone rang and she went inside to answer. Son was at the bottom of the pool, and suffered brain damage. P Father sued mother on behalf of his son. Case was dismissed based on parental immunity, and appeal by father. Court finds that the doctrine of parental immunity is outdated and logically questionable. The court rejected the main reasons for maintaining the doctrine, such as maintaining domestic tranquility, higher risk of fraud and collusion, maintaining parental control, and more. The court found that the new test shall be that of “reasonable parent” doctrine, where a parent’s actions will be compared to what another prudent parent would have done. Therefore, there is no longer a parental immunity doctrine. Concurrence held for a “palpably” unreasonable standard. 

· The elimination of the parental immunity doctrine is now almost universal, although some jurisdictions still have it.

· The concurrence would have had a lower standard: a parent is not liable for injury to a child when engaging in normal parental conduct. However, the mother still would have been liable in the present case under this standard. 

v. Duty to Avoid Emotional Harms



(1). Direct Victims

Emotional Harms

· Parasitic Cases – these are those cases that attach emotional harm to a physical injury. These are the cases that the courts originally decided to recognize emotional harm, because it was easier to prove, and it reduced the possibility of fraud.

· Tougher Areas Include:

· Emotional Distress (ED) with no or trivial distress.

· Physical Harm leading to Emotional Distress.

· ED from seeing a third party injury.

How would we characterize emotional distress? 

1. Duty or

2. Causation or

3. Damages

Falzone v. Busch (214 A.2d 12, 1965) – P was sitting in a car when another car struck her husband and came dangerously close to hitting her. Woman sued for emotional distress. The court abolished the previous standards of determining emotional distress, which held that emotional distress claims could only be made in conjunction with physical claims. They found that a plaintiff may recover damages for bodily injury or sickness that are the result of immediate personal injury instilled by the defendant’s personal act. The court also held that precedent is not as important in tort law as in other facets of law. The court found that emotional distress can and should be recognized by courts, as the role of courts is to meet the needs of those who are in need, and the courts should not arbitrarily reduce their opportunity to be heard. 

· The previous requirement of impact has been overruled in most every jurisdiction, only a few still require such contact.

· Airplane passengers have been successful in recovering based upon these standards. Emotional distresses for turbulence or freefall are claims that have been successful.

As a point of policy, Tort law is designed to promote and dissuade certain types of behavior. So, there is a role in trying to make tort law as predictable as possible, in contrast to what the Falzone court finds. 

· The old rule requires physical contact, so she would not have been able to sue for her claims before. 

· Rationales to Eliminate “The add-on Rule”

· Role of Impact: arbitrary, and it’s role is eroding.

· Difference between mind and body more pronounced.

· Need to weed out fraud (court believes that this is unnecessary.)

· Have not seen a flood of litigation.

· Elements

· Reasonable Immediate Fear is actionable

· Limit Liability

· Avoid Deterrence

· Reduces the floodgates of litigation.

· Why do courts tend to limit actions to Immediate Fear
· Limits to Litigation, most anything would be actionable if one could not have some type of limit.

There is division among courts as to whether immediate fear is the standard. Some have gone further to expand the scope to include reasonable and viable fears.

Gammon v. Osteopathic Hospital of Maine (534 A.2d 1282, 1987) – P’s father dies in D hospital, and upon receiving a bag of his father’s “personal effects” there was a dismembered leg that was not his father’s. P began having nightmares, and his relationship with his wife and child suffered. The court found that one may be liable for inflicting foreseeable emotional harms that he negligently causes. The court found that this case had a strong suggestion of foreseeability since the family was especially vulnerable. The court finds that the same standards applied to physical injury can also be applied to emotional distress, since emotional harm is not more difficult to determine than physical harm. 

· Elements

· Reasonable Distress

· Foreseeability because of vulnerability.

· This is being treated much like physical injury.

· There must be severe emotional distress. 

· Rationales

· Limited 3rd Parties

· Cohabitants

(2). Indirect Victims

Portee v. Jaffee (84 N.J. 88, 1980) – This is the bystander/indirect victim case. P is a mother who had to watch an unsuccessful rescue of her small child caught in an elevator shaft. After witnessing his death, the woman faced severe emotional distress and she attempted suicide. The court found that her claim was colorable, finding that a plaintiff may file a claim when P witnesses the death or severe injury of a close relative. The court found that the plaintiff would need to (1) have been close to the scene of the accident, (2) whether the shock was received as a direct result of witnessing the event, (3) whether the plaintiff and victim were closely related. Finally, the court pointed out that the injury must be severe.

· The plaintiff would have to directly witness the event. Assuming that a loved one is in danger based on circumstances is not sufficient. For example, a woman watching her husband’s hotel on fire on TV, without actually seeing her husband in danger would likely not meet the standard.

· Some states have not moved as far as the court does in Portee. Others have tried to expand the rule to include witnessing the state of the victim a short time after an accident. 

· Unmarried couples and Emotional Distress: Courts have found that the Portee rule will not typically extend to unmarried couples, because states have an interest in granting certain rights only to those who are married, determining that the couple was serious is a difficult burden, and the need to be able to define a bright line.

· Elements

· Proximity to Accident

· Witness to event

· Because there is more certainty of harm.

· Proximity

· Foreseeability of P

· Notice to D

· Close relationship (familial)

· Usually same household

· Close relative

· Cohabitants (sometimes)

· Death or severe physical injury to one injured (not the bystander)

· P has to suffer severe emotional distress

· Interests at Stake

· Protecting D

· Notice to D

· Deter

· Burdensome Liability

· Protecting P

· Protecting emotional peace.

· Other Approaches

· The New York “Zone of Danger:” the plaintiff must be at risk of harm (this was not the case in Portee, but was in Falzone). This serves to put the D on notice. 

· In determining zone of danger vs. proximity, we can picture a Venn diagram. The two entities will be mostly overlapping, but there are cases where one is in the zone of danger, but not proximate.

· No Duty: there may be some damages here, but rules are problematic and too difficult to apply uniformly. No duty allows for more foreseebility.

- Note that there are two cases here. The first is the child’s damages, and the second is the potential for the relative’s recovery.

vi. Economic Damages

Economic Harm

Economic harm is when the defendant has exposed the plaintiff to a risk of economic harm. 

· Attorneys and Accountants are the most likely to be involved in economic harm cases (malpractice suits). Attorney’s have a duty of due care to their clients that includes:

· Meeting Filing Deadlines: failing to do so on a reasonable claim will lead to liability.

· Making Strategic Choices: choices have to be grounded in reason, but courts will not hold an attorney to a situation where the decision did not turn out properly.

· Recommending Settlements: if an attorney tries to settle for an amount that is unreasonable (too little, or too much) malpractice suits may arise.

· Criminal Cases: an attorney is typically not liable unless the criminal client can prove that he was innocent. 

· Emotional Distress: if an attorney acts in a way that would lead to a client’s highly foreseeable shock from that event, an attorney may be liable. Otherwise, this is a tougher sell. May be more likely in higher stakes litigation (family, murder, etc.)

Breach

i. Historical Development of Fault
Historical Development of Tort Liability

· Negligence is relatively new. Most scholars believe that it arrived at about the time of the industrial revolution.

· In Historical England, tort law was handled via the “trespass” standard, where conduct was “harm-causing” or what today would be know as criminal. Certain cases began to come along and slowly there was something that looked like negligence. The past was not as strict liability as some scholars may have suspected. Brown v. Kendall was the first “landmark” case in the United States. 

Slide Show Presentation: Available on the GW portal.

Brown v. Kendall (6 Cush. (60 Mass.) 292, 1850) – Concerning an injury sustained while D was trying to break up fighting dogs owned by D and P. Trial court held for P, and D appealed. On appeal, court found in favor of D, finding that D’s actions were not negligent, and that the plaintiff must come prepared with evidence to show either that the intention was unlawful, or that the defendant was in fault. If the injury was unavoidable, and the conduct of the defendant was free from blame, D will not be liable. The court also found that what constitutes ordinary care will vary with the circumstances of cases. In general, it means “that kind and degree of care, which prudent and cautious men would use, such as is required by the exigency of the case, and such as is necessary to guard against probable danger.”

· There is a school of thought that believes that Shaw decided Brown the way that he did in order to reduce the risk of enterprise. This was his small way of promoting investment and industry, ruthless as it may seem.

· This is a case that concerns a writ of trespass. 

· One issue: In cases where there is tortuous conduct the court needed to decide extraordinary care or “standard” care. The court found that the standard was reasonable/ordinary care (they mean the same thing) under the circumstances.
· Burden of Proof falls on the plaintiff, because the plaintiff needs to show that there is lack of care. A plaintiff should only be granted relief when there is a 51% point of 

ii. Factors and Equations to Assess Reasonableness

The Standard of Care - How do we define negligence?

Necessary for a Negligence Action

· Duty

· Breach

· Causation

· Damages

All four elements must be show for a negligence action. The next case takes a look at duty and breach. We have a duty of reasonable care, and when we breach that care, we are negligent. Does defendant in next case breach duty?

Adams v. Bullock (227 N.Y. 208, 1919) - The minor was burned when he swung a long wire over the edge of a bridge striking the wires of a trolley that ran below the bridge and above the train tracks. No one could reach the wires by bending over the bridge or the parapet. In a personal injury action, defendant railroad appealed from a judgment of the Appellate Division of the Supreme Court (New York), affirming a judgment for plaintiff minor. The railroad contended that it was not negligent. The court concluded that only an extraordinary casualty could make the wires dangerous. The court reversed the judgment and held that the railroad did not have the power or duty to avert the possibility of the accident because there was no special danger that was foreseeable at the bridge that warned the railroad of the necessity of special precaution, and the wires could not be insulated.

In this case some of the issues that the court considered were:

· cost of prevention

· foreseeability

· feasibility of concern

· effectiveness

· social value of activity (good transportation v. hurting small children)

· P’s Role.

· No custom has been disregarded.

· Degree of risk/danger

What is the concern involving foreseeability and feasibility? Foreseeability has to be limited by reasonableness. There is a chance that a plan could fall and land on the law school, but that is not a reasonable event for the school to have to occur. However, what would have happened if the railroad knew that children played on the bridge routinely.  

Important to think about for exams: what can the plaintiff assert based on the above issues?

· In Braun, a court found that a company that had strung bare wires above a vacant lot in a crowded area of the city was liable, because they should have foreseen that the space would eventually become productive and have a higher level of chance for contact. 

· In Greene, the court found that temporary obstruction, like a mechanic bending down for a brief second, is not generally negligent because there was little he could have seen to expect that such an act would be tortious.

United States v. Carroll Towing (159 F.2d 169, 1947) – Concerning a sunken barge (the Anna C.) with cargo belonging to the United States that was sunken due to an accident in the “drilling out” of another barge. Evidence showed that had a bargee been present, the accident could have been avoided or reduced. No bargee was present at the time. Court held that in determining the owner's duty, a court must look at three variables: (1) The probability of damage; (2) the gravity of the resulting injury, if action occurs; (3) and the burden of adequate precautions. In algebraic terms: If the probability be called P; the injury, L; and the burden, B; liability depends upon whether B is less than L multiplied by P: i.e., whether B less than PL. Applying these principles, the court found that the risk was great enough that the bargee that was not present should have arranged to have someone take his place during the daytime hours.

Iff B < PL then N: where B is equal to feasibility and social value, P equal to Foreseeability, L to degree of risk, and N to negligence. There is no real application for this formula but it is a way to think about the way that we should analyze cases such as this.

Costs that Hand identified: (a) hiring another bargee (b) original bargee being cooped up.

(B) Feasibility & Social Value something could go wrong: short days, war, crowded, lot of activity, winter. 

· Some scholars believe that this analysis has an unusually economic basis. That Hand believes that the cost of hiring a second bargee is less than the potential damage, so that makes it reasonable to have hired one.

· Technology is generally good, and so we can live with the occasional injures that may be caused by technology. However, we have to exert due care with such technology, even when it is unlikely to cause harm. (I.e. locking a railroad turntable.

· Ordinary care is a careful balance between risk and precaution. People must take into account not only how likely something is to occur, but how devastating the consequences may be. The cricket ball that went over the fence was the prompting case. His formula would be PL = N. Or, ↑B > PL and  ↓B < PL

One example is an ambulance, we don’t want to reduce a fast moving ambulance which may lead to lost lives. 

iii. Reasonable Person Concept

Bethel v. New York Transit Authority (92 N.Y.2d 348, 1998) – P was injured when chair he was using on public transportation broke. The court had previously ruled that a common carrier has to have an above the ordinary standard of care. This case led to a ruling that found that the previous ruling was no longer viable and was improperly applied. The court ruled that a common carrier was subject to the same duty of care as any other potential tortfeasor - reasonable care under all of the circumstances of the particular case. The court stated that because the jury was specifically charged that defendant carrier was required to have exercised the highest degree of care that human prudence and foresight that could have been suggested in connection with the issue of its constructive notice of the defective seat, the error could not have been deemed merely harmless, and the case was remanded.

P holds that they may or may not have known, but they should have known. This is known as constructive notice. D argues that the standard that the court has defined is simply too high. 

A main idea is: The higher the risk, the higher the need for care in the eyes of courts. 

Reasonable Person Lecture: Online.
· The Reasonable Person – Courts have often used the fictional “reasonable person” to determine how to rule in tort cases. Courts have tried to make this person have the same sense of reason as the community’s moral judgment.

· Defining the Reasonable Person: What role does gender, mental firmity, intelligence, and other factors take in determining the reasonable person?

· Children: Generally, parents are not responsible for their children unless they are negligent in allowing their children to be tortious. 

· Emergency Doctrine: In general, courts require less care than usual when there is a situation that requires quick thinking or reaction, because the inflictor may not have had the opportunity to carefully consider the consequences of their actions or the alternatives present. 

iv. Role of Judge and Jury in Assessing N

Baltimore & Ohio Railroad Co. v. Goodman (275 U.S. 66, 1927) – Decided by Justice Holmes. Goodman was driving a truck and was hit by a train at a crossing. Trial court found judgment for plaintiff (via jury), and appeals court affirmed. Supreme Court found that P was negligent in that he did not stop for the train that he knew would not stop for him. Court further found that when there is a question of standard of conduct, the judge ought to make a determination, which contributes to consistency and efficiency.

When the plaintiff is negligent, which is called contributory negligence, it doesn’t matter if the defendant was liable. Court found that the plaintiff did not meet the standard of reasonable care.

Applying the Hand equation, it looks like the negligence on the plaintiff’s end was pretty high.

· Holmes’s view is that a judge who has had the opportunity to see similar sets of facts in his experience is best served making a ruling, as opposed to constantly relying upon a (potentially erroneous) jury who has not made such determinations before. This leads to greater efficiency, consistency, and foreseeability (policy concerns). When the standard of conduct is clear, the court should make the determination. Where ordinary precautions and facts are not present, the case would still need to go to the jury.

Pokora v. Wabash Railway Co. (292 U.S. 98, 1934) – The facts were similar to Goodman. P was in vehicle, and was struck by a train trying to cross the tracks. Major difference was that his view was obstructed. The court found that the standards for care in Goodman were unrealistic and improperly applied. Court also found that the jury should be the entity that makes decisions on what the various actions constituted (i.e. negligent, lack of negligence), rejecting Holmes’s argument that the judge should apply a blanket standard based on his experience, for policy reasons, and more. 

· Subsequent decisions have limited Pokora. In Akins, the court found that “what constitutes reasonable care under the circumstances is ordinarily a question for the jury” but not every case is for the jury, as the court has the right to determine matters of law. 

Rule from the above cases: When a judge makes a determination, there is a clear and consistent reason for the ruling. Juries are to be the determining body when there are facts that are not so cut and dry, or facts that are not normal.

Why might we want the different entities to make decisions?

· Judges: consistency, efficiency, predictability, fairness, less emotional influence

· Juries: facts so important, emotions might be relevant, flexibility/evolution of case, politics don’t play a role

How about having judges handle legal issues and juries handle questions of fact? Remember that questions of fact and law are not always mutually exclusive. Certain courts handle it in certain ways. 

Andrews v. United Airlines, Inc. (24 F.3d 39, 1994) – Action by P regarding a fallen briefcase that injured P at the conclusion of a flight. D moved for summary judgment, which the court denied. The court found that a reasonable jury could find that United was negligent or not negligent based on the facts. He says that United, being a common carrier, had a “heightened standard of care.” Since reasonable minds could see the case falling either way, the court ruled that summary judgment was not appropriate.
Some jurisdictions have applied a higher standard of care, but really all that matters is that it is easier for the plaintiff to win. That is, no one plugs in the equation.

iv. Role of Custom

Trimarco v. Klein (56 N.Y.2d 98, 1982) – P was injured when he fell through a shower door that was built with thin glass, as opposed to safety glass, which was defined as the industry standard. Court found that custom and usage may be used to prove that one charged with negligence has fallen below the required standard of due care.

· In Carroll Towing, Justice Hand had spoken about custom and it’s role: specifically, that an industry custom should play a role, but courts have consistently found that a custom does not define the necessary standard of care.

- Custom is a contributory consideration when it comes to determining negligence. We need to consider it in context of all the other reasonable evidence. The custom may not always be reasonable. 

- We need to look at whether the custom’s purpose is related to the injury in question. What if the glass was simply glossed. No matter, no relation to injury.

- Both plaintiffs and defendants can use customs to their advantage. Plaintiffs will suggest that not following a custom may be negligent, while a defendant may show that a custom exists because it has uniformly been decided that the custom is the most reasonable thing to do. 

Cost/Benefit Argument in Torts: There is always a consideration as to whether or not the safety features are important to establish uniformity. Maybe someone doesn’t want shatterproof glass, but as a custom, they must absorb the additional costs anyway.

v. Role of Statutes

Martin v. Herzog (228 N.Y. 164, 1920) – P was driving a buggy without lights, and D was driving a car that was on the wrong side of the road. Driving without lights and driving on the wrong side of the road were both actions forbidden by statutory law. In trial, jury was instructed to define negligence. Jury found that P was blameless, and held for D. Present court found that juries have no right to ignore statutory laws, and found that not acting in accordance with a statute is clearly negligent in and of itself.

· Courts have held that statutory negligence plays a role in determining negligence, but statutory negligence is not necessary to prove civil liability. (Think OJ Simpson)

· Courts have also found that statutory law does not need to be the standard. Courts have discretion to make determinations based on the conduct, in spite of a law that the court may feel is improper.

D: says the violation was prima facie (enough to get a case to the jury OR it rebuts evidence of negligence). 

What if P had been driving without a license plate? No, not negligence per se, because there is a question of causation.

Negligence Per Se Issues:

- safety statutes

- willfully/heedlessly

- avoidable

- excused (lights went out due to mechanical failure).

What if P had first seizure of their life? Excusable? Cardozo says that the judge will make determinations on the issue. 

Tedla v. Ellman (280 N.Y. 124, 1939) – Ps were brother and sister junk collectors who were walking against statute on the road. They were walking against statute because the baby carriages that contained their stuff would have been stuck in the grassy median, and there was a much greater volume of traffic on the proper side of the road. The court held that the conduct of P was not automatically negligent because it violated statute. It was the safest place to walk, given the circumstances. Therefore, violation of a statute is not automatically considered negligent where there is good reason to depart from the statute.

· Courts may make discretionary decisions in cases where certain safeguards required by law may not have caused the actual injury. Ex: missing guards on a worksite catwalk that do not prevent a worker from being injured from above.

D claims contributory negligence. Court finds that this is a question for the jury. 

Rules of the road statutes are not always the best indicator of standard of care. Therefore, there will not be negligence, per se, 

	Rules of the Road
	Standard of Care

	- general rule

- no negligence per se

- rebuttable presumption

- safety to public and self

- is it safer to violate (jaywalking, speed limits)
	- rigid rule

- negligence per se


In Martin, the court holds that the rule about the lights being on is a rigid standard, and needs to be construed in that way. There is likely never a time where you would want your lights to be off. The standard of care says that there are certain times when standard of care exceeds the rules of the road (like walking on the less crowded side of the road.)

· A legitimate excuse is reason for a judge to throw out a case for reason of exception. 

· Justification for actions is a question for the jury.

What does Trainor have to say? The judge can make his own rule. Legislative intent issues?

Approaches:

1. No Examination of Legislative intent (Traynor)

2. Examine Intent for (majority)

a. Look at the purpose of the statute. Safety?

b. What type of harm is it attempting to avoid?

Note Restatement 286 on this. Include it, but look at it generally, because that is what Sonia is doing.

Compliance: Ds often try to use as a defense to negligence claims that they followed the statute. Courts treat compliance like custom. It is some consideration, but it determinative. 

vii. Proving N


(1). Circumstantial Evidence

Negri v. Stop and Shop (65 N.Y.2d 625, 1985) – P had slipped on broken cans of baby food in a store aisle. Appeals court had dismissed the complaint on appeal from a judgment for plaintiff. Present court ruled that appeals court had erred when dismissing the case, because P had made out a prima facie (at first sight) case that could have reasonably shown D to be liable, it was error to have dismissed the complaint. An appellate court’s power is limited to ordering a new trial when it does not agree with the outcome given the weight of the evidence.

Gordon v. American Museum of Natural History (67 N.Y.2d 836, 1986) – P had been injured due to a fall due to a piece of paper on the steps of the museum. The court found that a defect must be noticeable, apparent, and have existed for some period of time before a defendant can be charged with constructive notice. Contrast to Negri, where store was proven to have had sufficient notice.

In distinguishing these cases we need to look at how the movants aimed to prove that the D was liable: prove that they knew, and failed to take action, which is negligent. P wants to prove that the D had constructive notice, and D will want to prove that they had no knowledge, constructive or otherwise.

Byrne v. Boadle (2 H. & C. 722, 1863) – P was injured when a barrel of flour from a warehouse hit him as he was walking along the road. Court found that the plaintiff should not have to prove negligence when the mere facts of the case suggest that negligence has occurred. If there are facts that would rebuff this assumption, the defendant has the burden of proof. This case is the definition of res ipsa loquitor: a term used in tort to refer to situations where negligence is presumed on the defendant since the object causing injury was in his or her control.

· When the defendant must prove their non-negligence proof may rest on the level of notice and foreseeability that the defendant may have had.

Constructive (Direct) Evidence v. Circumstantial Evidence: constructive evidence is the fact that a D had enough time to notice the issue. Circumstantial is a store owner walking by a point of concern.
(2). Res Ipsa Loquitor
Res Ipsa Loquitor (RIL): a presumption of inference, based on the facts, that is rebuttable by the defendant. This standard assumes that instrument causing injury was in defendant’s control, and that the accident is one that is not normally one that occurs without negligence. This is a part of circumstantial evidence. As a good rule of thumb, the more bizarre the case, the better the case for RIL. This is not strict liability, but it is a way for the jury to assign negligence, where other evidence may not exist. 

Notes Case: Hotel knew of objects being thrown, and turned the other cheek. P was injured. Res ipsa case? 

Difference between res ipsa and negligence: Res ipsa pertains to cases that do not necessarily have negligent evidence. Having evidence or “other theories” (constructive notice, etc.) will usually be more fruitful than alleging a res ipsa case. 

McDougald v. Perry (716 So.2d 783, 1998) – P was injured when a spare tire bounced up from a truck in front of him. This case was primarily a centuries removed affirmation of Byrne. Res ipsa loquitor is still applicable today.

This case uses the permissible inference rule.

RIL does not have to say that there is absolutely evidence, but to the point where it is more likely than not.

► Elements Required for RIL:

· Article causing injury must be under D’s exclusive control.

· More likely than not due to evidence.

· P didn’t contribute (in some jurisdictions).

In this case, we can see that there may have been negligent actions: D in not checking old chain, for example.

What if D had just driven off the lot with a brand new car? Res Ipsa? Unlikely, may be more of a negligence case against dealer or manufacturer, because driver didn’t really have exclusive control.

Ybarra v. Spangard (25 Cal.2d 486, 1944) – P underwent surgery for appendicitis, while being cared for in the hospital by several members of the staff, he developed pain in his arm that led to paralysis. The trial court determined that the doctrine of res ipsa loquitor could not be invoked against multiple defendants, and P appealed. The appeals court held that where there are several defendants, and division of responsibility existed, the plaintiff should not be limited to guessing or naming one negligent person. Instead, the plaintiff shall have the opportunity to name all of those who may have been negligent, and each will have the opportunity for rebuttal.

· On remand, the trial court found that all of the defendants were liable, since none had testified to have seen anything that may have caused the injury. The court found that testimony is to be considered along with circumstantial evidence. Testimony is not the end all of fact in a case.

· Subsequent decisions have limited or rejected Ybarra, saying that if one was hit by a flower pot from a multi-story apartment building, all of the tenants could be named and found guilty, unless the tenants were able to identify the guilty one. How much is too much?

· Courts have also limited this standard, in that they have held that the standard can only be invoked when the plaintiff can reasonably prove which defendant may be liable. The expansion of discovery may also play a role in being able to further identify the problems.

- Special Case: Group of independent defendants.

- Wigmore v. Prosser: Decision quotes both of the two differing views, and the court seems to take the Wigmore (fairness) approach versus the Prosser (evidence) approach.

- “Fairness” means better access to information according to Sonia.

- Problems re: group of defendants. Treating the entire group of defendants as one whole makes this a RIL case. If we treat them independently we have a tough time proving exclusive control (element #1). However, this likely leads to our applying strict liability to one or more of the defendants, even though they would likely be 100% innocent. 

The court finds that the burden of production should be on the defendant. This may be due to the fact that the plaintiff had no other way to name the proper defendant, and Ds were not forthcoming with information about each other. 

How should RIL be applied in hospitals v. other venues? Different?

Don’t take this case seriously. Just recognize the differences.

Viii. Medical Malpractice

(1.) Standard of Care

Now looking at Malpractice with following cases:

- Still looking at custom, judge and jury, negligence, and more.

Sheeley v. Memorial Hospital (710 A.2d 161, 1998) – When P gave birth, a Dr. Ryder, who was a family practice doctor, had performed surgery from which the P developed complications. P sued Dr. Ryder and the hospital. P introduced an OB/GYN, Dr. Leslie, as an expert witness. D objected, citing the fact that Leslie was not a family practice doctor, and was not in the same local field and “community” as the defendant. Trial court did not admit witness, and P appealed. Appeals court held that the determination of whether an expert witness shall be allowed to appear is up to the discretion of the trial judge. Any witness that could speak to the required duty and skill in the case is a reasonable witness. Appeals court held that Leslie would likely meet this standard. Reversed and remanded.

· Other courts have all but rejected the local community standard, suggesting that the dissemination of information nationally through professional organizations and journals means that there is no real local standard. Most jurisdictions now allow for a national standard, and even those that do not will likely allow for a certification to stand as the reasonable minimum to adhere to. Even if all of these standards are met, it is STILL up to the judge to make the determination on the witness.

· Medical experts can be hazardous because members of a certain professional community may be hesitant to testify against each other for fear of disdain from colleagues or ramifications from insurance companies, etc. Perhaps this is part of the reason that an OB/GN was brought in, as opposed to a more senior Family Practice area witness. 

Things to think about:

- Standard of Care

- Role of Custom

- Function of Jury: determine what the custom actually is.

- Proof,

- Role of Expert Witness: The expert witness is to describe what the practice of the industry.  She or he is to define custom. 


(2). Informed Consent

Matthies v. Mastromonaco (160 N.J. 26, 1999) – P had fallen and broken her hip. Defendant doctor, after considering all of the other options, most of which were more risky, prescribed bed rest. P never fully recovered and sued. The court found that a physician must present all of the adequate facts to a patient such that the patient can make the most informed decision on her care, whether the procedure is invasive or non-invasive. The patient must be given an opportunity for informed consent. In addition, the physician must discuss all viable treatment options (Medically reasonable alternatives), even if the physician does not recommend them. 

- Sonia is a big fan of this area.

- The standard discussed is about proper levels of disclosure, not performance.

► When the doctor has a duty to disclose, and he does not tell the client, we have established duty and breach. In order to show cause, the P must show that the information that was relied upon caused the ultimate decision. Most jurisdictions use the objective/reasonable standard to determine breach. A few use the subjective test. If there are no alternatives, it is near impossible to prove causation. If the choice is death and a little scaring, for example, there is no real causation. For damages, you have to prove physical harm.

· Courts use different standards for determining how much the defendant did or should have told a patient. Some states require the plaintiff to present an expert, while others feel that the “reasonable patient” standard, which is all the information that a reasonable patient would want, is the proper test. The advantages to reasonable patient are that it may be truer to what patients want, it would not contain the doctor’s bias, may be more humane (respect for the patient’s view), and better range of concerns.
· Several courts have determined that such conduct by physicians is not battery.

· Actively conscious patients may reject life saving treatment. Only if a patient is unconscious may a physician assume that a reasonable patient would want life-saving procedures performed.

· There are limits to the standard of informed consent. If an operation could result in a very unlikely injury that is not serious, such as numbness after a removal of a wisdom tooth, the plaintiff has limited redress. 

· The subjective standard suggests that the patient should be the final decision maker, but this may lead to suits where the plaintiff will claim that she was not informed enough. No jurisdictions use this. It doesn’t really exist. The objective standard is the same problem with Matthies, the doctor makes a decision without input from the patient. This is good because it has notice/predictability, the most knowledgeable people are making the proper decisions, doctor knows best, more uniformity leads to less litigation. Also may be time standards, decrease in unnecessary standard. 
Breach/Reasonableness

· Foreseeability of the harm.

· Feasibility of the harm.

· Custom: not conclusive . . . one way or the other. 

· Statutes: safety statutes (keys left in cars) courts can read the 

· Standard of care and rules of the road. Can violate law in case of better safety?

· Circumstantial evidence. Res ipsa loquitor.

· Medical malpractice.

· Informed consent. (need to show damages)

	Negligence

Duty/ Breach
	Intentional Torts
	Strict Liability 

Products/Ultrahazard

	
	Causation 
	

	
	Damages
	


Causation
Two types:

· Cause in Fact: Usually determined by jury. This asks if the defendant really caused the harm. Substantial factor and the “but for” rule. 

· Proximate Cause: Usually resolved by judges. Tends to be more of an inquiry into negligence. This tends to be a way to limit liability. 

i)
Cause in Fact (actual (factual) cause)
Causation in Fact

· This is more difficult to prove. 

· Proof 

· Who

· What damages.

· What happened.

· Plaintiff’s Burden of Proof

· “But for” rule: But for the defendant’s negligence, the harm would not have occurred. That is, an action must have played some role in the eventual outcome. Example: If you drive 100 miles per hour, and arrive in Philly exactly at the point you are hot by a lightning bolt. But for the speed driven, you would not have been hit by that exact lightning bolt.

(1)
Examine the Basic Doctrine
Stubbs v. City of Richmond (226 N.Y. 516, 1919) – D city supplied the drinking water to the town of Hemlock. P, a resident of the town, contracted typhoid fever and suggested that the water was the cause. Was it the water? The lower court found a non-suit for P. On appeal, the court found that when a P can prove that their injury was more than likely caused (“reasonably likely”) (proximate cause) by one factor (in this case, the drinking water), then the P may recover from the owner or authority of that source. 

· Test:  100 Ps with Typhoid

	Traditional
	Policy
	75 due to N
	25 due to N

	
	Comp
	75 correct, 25 are overcompensated
	25 undercompensated, 75 correct 

	
	Deterrence
	D is overdeterred
	D is underdeterred

	Alternative
	Comp
	75% Damages: 25 are overcompensated, 75 are undercompensated
	25% Damages Awarded: 75 are overcompensated, and 25 are undercompensated

	
	Deter
	Deterrence is more accurate (Optimal)
	Deterrence is more accurate (Optimal)


Alberts v. Schultz (126 N.M. 807, 1999) – P patient went to D with complaint about leg pain without exercise or activity. D chose not to run certain tests. In addition, the P’s requested referral to a specialist did not occur for several weeks. Upon referral, the specialist chose to attempt a bypass a day later. It was unsuccessful, and P’s leg needed to be amputated. Experts testified that immediate treatment would have saved P’s leg or given him a much better chance. P sued for lack of chance (to get the necessary care needed to save the leg). The court found that where the P is denied the opportunity to address a concern, and causation can be proven, the one that restrained the plaintiff’s opportunity may be found negligent. Alberts could not prove causation and he was not eligible for damages.

	
	Harm
	Damages

	Loss of Chance 
	Lost chance of avoiding amputation
	40% Chance of Saving Leg

$400 Damages

	Medical Malpractice
	Amputation
	Lost Leg (worth eg $1000)

	Limits
	· The court doesn’t need loss of complete opportunity. In this case, there was a 40% chance, down to 0%. If the loss was from 50% to 10%, the plaintiff could still recover. 

· Limits to amount of loss (50% ► 48% is no good)

· Reasonable degree of certainty that chance existed. (What if 40% chance that he lost his chance. Could sue? Likely not, but over 50% chance, more likely).


· Alberts wouldn’t have sued for medical malpractice, because the doctors work on his leg was fine. The problem was the opportunity to receive care. 

· However, most of the time, you would want to pursue medical malpractice because you have the opportunity to achieve more. 

Policy Concerns (Relates to “Causation Policy” Handout)

For Loss of Chance

· Innocence: allows those who were injured to recover.

· Fault: holds negligent action liable.

· Compensation: reasonable compensation can be granted.

· Deterrence: negligent actions are negligible.

Against Loss of Chance

· Deter good care

· Overtest

Loss of Chance to the Extreme: If 50% ► 10% chance, should one still be entitled to damages? No, but the rule suggests that it should be allowed, for deterrence reasons. 

(2)
Problems of Multiple Defendants (Joint and Several Liability)

Summers v. Tice (33 Cal. 2d 80, 1948) – D Tice and Simonson were hunting with P, and both Ds shot at Summers at the same time. Summers was struck, but both Ds shot at the same time, used the same gun, and used the same type of ammo. P sued for damages, and the circumstances showed that neither D could be held liable over the other. With no way to determine fault, the court found that each individual should be 50% liable. 

Issues

· Rationale for the Case’s Holding

· Assign fault (Provide deterrence)

· Innocence (Provide compensation)

· Burden of Proof – when both of the above are in effect (assign fault and innocence proven) burden of proof is shifted to the defendant.

· Res Ipsa: defendant has burden of proof that not negligent. See supra.

· RIL v. Tice:

· Theory Comparison 
· Alternative Liability: proving causation. 
· RIL: Proving Duty and Breach
Glannon Readings: Presentation

Causation in Fact Problems

· Goals:

· Compensate

· Deter

· Varying Standard of Proof

· More fault, the more lenient courts will be in allowing cx in fact.

· Stubbs

· Alberts

· Joint Several Liability (full compensation)

· Concert in action

· Single, indivisible injury

· Alternative Liability (JSL)

· Shifts Burden of Proof

· Hymowitz

Hymowitz v. Eli Lilly & Co. (73 N.Y.2d 487, 1989) – A group of plaintiffs were injured by drug DES, which was provided by a variety of corporations. The drugs were provided independently and without concern for actions of the other companies (compare Tice). The court finds that in order to assign liability, it would have to employ the market share technique to determine the proper amount of damages to be paid compared to the harm caused.  

· We cannot allow concert in action because these were all different circumstances that were acted on independently. There was no collusion or other issues.

· Court is trying to balance compensation, fairness, and deterrence. 

· Role of the Statue of Limitations: some jurisdictions start the statute of limitations at the time of discovery of the actionable issue.

For this analysis, we are assuming national market share, strict liability, and several liability.

	
	Majority
	Dissent

	Exculpated
	No (Overall Causation)
	Yes

	Inculpation
	Yes
	Yes


Term: MS = marketshare

Majority

If we have $100,000 in damages, and there are 5 Ds, and each D is liable for a percentage (say $15,000) then the plaintiff would be granted $75,000 total. This is under the amount, and so the P is undercompensated. The Ds all pay their fair market share amount. This assumes that there is 15% market share for each individual defendant. This result in optimal deterrence, that is, the defendants pay exactly what they should. Plaintiff is the one that bears the burden.

Dissent

$100,000 damages again, with 5 Ds. Each D will have to pay $20,000 in order to fully compensate the D. That is, the D’s will have to pay over market share, and this leads to over deterrence, even though the plaintiff was optimally compensated. 

Market Share: Smaller or Larger?

There is administrative ease in determining national market share. New York wants national market share to be adopted by all jurisdictions, because if it does not happen, no state can determine market share. Some jurisdictions have chosen to look at local market share. 

Other Jurisdiction Issues

· Local Marketshare

· Joint Several Liability

· Lack of claim

Beyond DES (drug in case)

· Fungibility: DES was easy to apply proportional damage to market share. Compare Asbestos, where different compounds and damage levels are different. Some courts require fungibility, while others may look to “work with it.”

· Delayed Injury: 

ii)
Proximate Cause (legal cause)

(1)
Unexpected Harm
Proximate Causation

· Limits liability

· Legal Causation

· More concerns about policy (should D be liable)

· This is very related to duty types of questions.

· Factors that Court should consider:

· Foreseeability

· Harm

· Type of Harm

· Extent of Harm

· Manner of Harm

· Plaintiff

· Directness

· Time/space: how proximate was the action to the P’s space, time that passed

· Intervening Causations

· Foreseeable intervention

· Independence of causation and intervention

· Judge v. Jury

· Fact v. Law: the usual battle.

· Consider the purpose rule.

Benn v. Thomas (512 N.W.2d 537, 1994) – Benn was rear ended by the defendant and suffered some injury. He suffered a heart attack six days later. The issue is whether the accident was the proximate or actual cause of his death. The court finds that the accident was the actual proximate cause of the heart attack a few days later. 

· Eggshell plaintiff rule: requires a plaintiff to take the defendant as he found him, even if that means that the defendant must compensate the plaintiff for unforeseeable harm. This is a very uniform rule throughout tort law.

· The reason for this is that once one creates a negligent action, he can foresee that there will be harm, and the extent of that damage is less of a concern.

· Policy

· Wrongdoing concern: want to deter. 

· Compensation

· Secondary Harm. 

· Creation of Risk: For example, Injured in accident, and shuttled to hospital where P gets a disease. What is the argument for the:

· Plaintiff: will say that he would not have been in the hospital without accident.

· Defendant: will say that this is unforeseen, and the hospital is responsible for the care when there.

· But for causation is usually not a good case for proximate cause. E.g.  ambulance after accident gets struck by lightning.

· Intervening Causation

· Foreseeability

· Dependent/Independent: dependent causes are those that follow logically. Hospital germs scenario is more dependent than a lightning bolt randomly hitting an ambulance on the way.

· Time is always a consideration. How long was one action to the next?

In re Polemis – Shiphand is moving boards around a ship which had a reasonable amount of flammable benzyne. Shiphand dropped a board, and it created a spark, which led to a fire on the ship. The court found that it was not foreseeable that a fire would be set, but the defendant was still held liable for the negligent act that led to damage that was not necessarily foreseeable consequence when there is a direct. 

· Issues: unforeseeability.

· Rule: Proximate Causation if

· Direct consequence. Which is determined uniquely by courts:

· Closeness in space and time

· Is there a cutoff as to when an action is direct to harm?

· Rationale: Negligence of an action leads directly to the cause of a harm. 

Overseas Tankship (U.K.) Ltd. v. Mort’s Dock & Engineering Co., Ltd. (The Wagon Mound) (1961) – Plaintiff’s, the Dock company, were harmed by a fire. The fire arose due to an oil spill, and the oil was set by plaintiff’s after a few days off from their welding work. P sued for damages. Issue: how foreseeable is the damage? The court finds that the defendant could not have foreseen the fire. Therefore, the rule was that proximate causation was only when the defendant reasonably could have foreseen the issue. 

· Problem: unforeseeable harm?

· Rule: proximate causation if it is reasonably foreseeable.

· Rationale: limit liability at some point. The court looks to tie liability to the wrongdoing. That is, the liability should be directly related to the act that was negligent. If the oil had weakened the dock, and caused it to fall, that may be proximate causation because that was the primary reason for the harm. 

Foreseeability of what?

· Benn – foreseeability of harm and breach.

· Polemis – foreseeability of harm and breach.

· Wagon Mound – Foreseeability types 

(2)
Unexpected Manner
McLaughlin v. Mine Safety Appliances Co. (11 N.Y.2d 62, 1962) – P was a victim who had nearly drowned in a lake. Nurse applied heating blocks that were designed to help the victim. On the box was a warning that said that the blocks were not to be used without insulation wraps. No warning was on the blocks themselves. A firefighter that was familiar with the blocks handed them to a nurse and apparently did not inform her about the cautions and watched him apply them. The court found that the gross negligence of the individual superseded any negligence of the D manufacturer (majority). If no gross negligence, company may be liable (dissent). 

· This case is under the title “unexpected manner,” that is, that a product is used in a way that is not foreseeable.

· Majority

· Rule: unforeseeable gross negligence cuts off liability

· But is foreseeability that important? Maybe gross negligence is the most important factor. 

· Rationale: fairness relative to wrongdoing, and this was terribly unforeseeable that a rescuer would act in this way. 

· Dissent

· Rule: foreseeability of third parties makes no difference when there is negligence by another. 

· Rationale

· Restatement of Torts § 449 and § 447.

Three Approaches to Intervening Causes

1. Egregious

a. Reasonably Likely

b. Egregious Actions ► Liability

c. Foreseeability of Negligence ► Liability

2. Second Restatement of Torts §435: 

a. If an actor’s conduct a substantial factor in bringing out the harm ► liability. 

b. Highly extraordinary behavior (extremely unforeseeable) does not lead to liability.

Suter: “it is almost impossible to think about this section without thinking about policy.” Think about it!

The characteristics are not set in stone, you have to carefully think through certain issues. How describing approaches will help you through the analysis. 

(3)
Unexpected Victims
Palsgraf v. Long Island Railroad Co. (248 N.Y. 339, 1928) – Plaintiff was standing on a platform. A man ran to catch a train, and a RR employee pulled him on the moving train. An unmarked package fell, and containing fireworks, exploded, causing an explosion and scales fell on the P. Issue: Whether D had a duty to P, that is, was the plaintiff foreseeable.  (May need to refer to High Court).

· This case concerns the unforeseeable plaintiff.

· Majority Issue:

· Is there a duty that the defendant breached? 

· Is there foreseeable harm to that particular plaintiff? 

· Dissent: 

· Did not believe that duty was the issue, but he believed that proximate cause was the primary issue. 

· However, he did not believe that there were fixed rules. Common sense is the rule here, but he also believes that we need to consider remoteness in time and space, whether is the action was a substantial factor, fairness, the number of intervening causes, the naturalness of sequence of events, and prudent foreseeability. Bottom line is that the jury will make the final determination. 

· Sonia says that the dissent is “real life” tort law. There are many determining factors (which we have seen throughout), but a decision maker needs to make the final determination. 

· A lot of tort law is the “gut feeling” and then using the various inputs to help scope the argument.

· Note the paragraph on page 426 with the list of factors.
· Notes note 418, note 8. 

· Sonia says that the more detailed a summary is designed, the harder it appears to be to prove foreseeability. Defendants will likely follow this. 

· Sonia notes page 430 Note 11b. This is an example of a long way in time and space. However, as in Hymowitz, there is not cut-off for tortuous activity. The longer the time, the more difficult it is to prove the case. 

d)
Defenses
i)
Plaintiff’s Fault – contributory and Comparative N
Need Help Here

ii)
Assumption of Risk
· Assumption of Risk (subjective): making voluntary choices to take on a risk with the full knowledge that it could lead to injury. Two Types:

· Express: such as signing a release (Dalury).

· Implied: two types. More complicated.

· Contributory Negligence (objective): fault that occurs without express knowledge of the risk (Murphy?)

(1)
Express Agreements

Dalury v. S-K-I, Ltd. (670 A.2d 795, 1995) – Skier signed release at Killington, and he was injured when he ran into a pole. Issue: does assumption of risk by a P lead to a reduced duty for D? Applying Tunkl, the court finds that the D still has a duty to reasonably protect, and a release can not be the end all in assigning negligence. 

· Test: no formula, but a test of circumstances.

· Tunkl Case factors that the court applied (p. 462): 

· Suitable for the public reign.

· Importance/essentiality to the public.

· Held open to public.

· Bargaining power differences.

· Standard adhesion.

· Extent factors are under the control of D.

· The court finds that the defendant is in the best position to protect the plaintiffs, and the defendant being open to the public, has incentives to create a safe environment. 

· Sonia notes that this is the minority view. These types of items are typically upheld. 

· These types of clauses are limited to negligence. If there was intentional tortuous activity, that is a different story. 

 (2)
Implied Assumptions of Risk
Murphy v. Steeplechase Amusement Co. (250 N.Y. 479, 1929) – Plaintiff voluntarily got on “The Flopper” which is an amusement ride which throws people about. He was injured, and sued D for negligence. It was clear that the ride was dangerous, since he had checked it out prior to getting on. The court found that he saw the ride, and he assumed the risk by getting on. There was an implied assumption of risk.

· Basis: Assumption of Risk

· Consent to waive.

· Requirements: 

· Limits:  

Sports – Participation

· Majority Basis: (Implied) Assumption of Risk

· Duty: Not to be act over the level of the generally assumed negligent.

· Policy concerns: 

· Hard to tell what is negligent.

· Avoid flood of litigation.

· Don’t want to restrain vigorous participation.

· Minority Basis: DI

Sports – Spectators 

· Basis: (Implied) Assumption of Risk, due to the fact that there is the possibility of being struck by something.

· Foreign Tourist: 

· Policy. Do we want to increase prices to cover litigation?

· Breach: The cost of protecting against most people getting hit would have a high cost in terms of value lost and cost to protect vs. the breach. (Hand analysis formula from above.)

Davenport v. Cotton Hope Plantation (333 S.C. 71, 1998) – P fell down the stairs because the lighting was bad. He had notified the landlord, and he continued to use the stairs. Issue: did P assume the risk by continuing to use the stairs? The court finds that the risk of the defendant was the secondary type of assumption. The court finds that the P’s assumption of risk was not more than the D’s, and for this reason, D is liable. 

· Elements of Assumption of Risk

· Types

· Explicit Assumption of Risk (Dalury)

· Implied (Steeplechase)

· Primary: Sports, etc. No duty, except in extreme cases. 

· Secondary: P accepts negligence of D. This is a true defense.

Do we need assumption of risk?

· Eliminate: in many cases, we simply analyze whether risk was reasonable and understood through duty or comparative negligence. The assumption of risk is only one real piece of the puzzle.

· So, assumption of risk is ignored, but analysis continues.

· Distinction: Like Davenport court, try to show a difference between the two.

· This approach discusses the assumption of breach, but still goes through the same analysis of breach and comparative negligence. 

3)
Strict Liability
(i) Doctrinal Development

Historical Context: wild animals and trespass on a land. Strict liability is always an issue when it comes to product liability.

Fletcher v. Rylands (L.R. 1. Ex. 265, 1866) – P Fletcher was a miner on land, and D Rylands was a nearby mill owner. D had constructed a pond, and the water began to run out and on to P’s land. No fault was shown for either party. The court found that the P would bear the loss, unless he could show that there was a default on the part of the D. Court found that the water in an unnatural place was due to the D’s conduct, and D has a duty to keep it in its place, or accept liability for failing to do so, even where negligence is not present.

· Strict Liability v. Negligence:  the major differences are the reasonableness and the fault.

· Rationale: D is benefiting, although P accepts detriment. The P is innocent. The D also has knowledge of the potential risks. The value of the loss or gain is also an interesting issue.

· Absolute Liability v. Strict Liability: 

· Acts

· Mischievous

· Things that do not naturally occur on land.

· Neighbors v. Travelers

· Neighbors will be more likely to earn damages, because they do not actively put themselves in the way. Travelers may tend to be partially liable, especially if they are trespassing.

Rylands v. Fletcher (L.R. 3 H.L. 330, 1868) – The difference here was the non-natural use issue. Natural use leads us to find no liability. Where there is non-natural use, there is a duty and potential breach of that duty can result in liability.

· Test: non-natural use. 

· American Courts SL: certain situations can be less concerning to American courts. For example, storing water in western Texas will not lead to strict liability, because land is not seen in the same way. Also, it is viewed as an impediment to the industrial age and production. 

a)
Ultrahazardous Activities 
Sullivan v. Dunham (161 N.Y. 290, 1900) – P Sullivan was walking along a public road and D Dunham had hired workers to blow up a tree with dynamite. P was struck with debris quite a distance away. The court found that the D was strictly liable, because the use of such a dangerous substance led them to a very high standard of liability. P had a right to the road, and there is a limit to personal use of land when it infringes on the rights of other individuals. 

· Theory of Strict Liability

· Losee v. Sullivan (from notes) – intentional v. accidental act. 

· First Restatement - 

· Second Restatement – says that you can’t really define the circumstances in which strict liability applies. 

· Negligence v. Strict Liability

· Class not too helpful on this.

Indiana Harbor Belt R.R. Co. v. American Cyanamid Co. (916 F.2d 1174, 1990) – D American Cyanamid loaded a railway car with the toxic and highly flammable chemical Acrylonitire to ship to New Jersey. When stopping off at P’s railyard, the railcar leaked out 4,000 of its 20,000 gallons. The railyard was potentially contaminated, and the railyard had to pay close to $1 million to clean it up. P sues D for this amount, alleging that production of the chemical is inherently dangerous. The court found that Illinois law governed the diversity case, and the court relied on Second Restatement §520. It stated that an abnormally dangerous material would meet the following criteria when:

1. The risk of harm is great (or probable).

2. The severity of harm that would occur if the risk materialized is great.

3. Such accidents could not be prevented by the exercise of due care.

4. The activity is not a matter of common usage. 

5. The activity is inappropriate to the time that it occurs.

6. The value to the community of the activity is not greater than the risk.

The court found that shipping chemicals was valuable, and the issue was one of negligence, since there appeared to be a due care issue present. Found for defendant.

· Some courts (Yukon Equipment) have found in opposition to the Restatement. They feel that some materials are too dangerous, no matter how valuable to the community. This is a closer Strict Liability type of analysis, while the Second Restatement (and this case) is closer to negligence analysis.
· Defenses to Strict Liability: There are few available. Contributory negligence is not a defense unless the plaintiff’s conduct is unreasonable given the full knowledge of the risks. 

· Posner concentrates on the due care issue, and spends little time on the rest of the issues. He believed that with greater care, the event could have been avoided. He finds that the value is high, and that value outweighs the hazard. Sonia takes some time to talk about the cost/benefit analysis, and considering those that are affected. For example, there are some people who only can live near these tracks for whatever reason. Look outside the box for concerns about costs and benefits.

· Sonia notes that there is a real value judgment in the 6th issue. How is something valued? There is a lot of room for personal viewpoints to come into play. Posner went the conservative route.

· The issue here is the use, as opposed to the actual substance. Think Rylands. 

· Is this the right defendant? Perhaps the carrier may have been a better choice.

· Due care is not the right answer in many cases. In order for due care to be the deciding factor, we must be sure that the tort is not very likely to exist. For example, carrying some hot coffee across a crowded room. In this case, due care will usually assure that a tort will not occur. Carrying a pail of acid may not usually result in a tort, but it is much more likely.
b)
Theoretical Perspectives
Economic/Moral Theory

Evolution

· Older cases (Rylands, Fletcher) have a more “rights based” view. That is, it looks at who violated who’s rights to be. The analysis looks at the rights of the various parties and who needed to be protected. This is known as “corrective justice.”
· Modern Cases (Chavez from p.518, Indiana) – look to the party to spread the loss. This is collective justice, because the defendant will share the risk. As in Chavez, the price to be paid for hauling dangerous materials. This is the social utility argument, which has led to the ideals of agency (promotes prevention and creates incentives to make life safer.) 
Economic Goals

· Blah

1. General Formula: Strict Liability Occurs When:

2. Abnormal Damages OR Defective Products ► Causation of Injury ► Damages
1. Joseph H. King Article, Goals-Oriented Approach to Strict Liability for Abnormally Dangerous Activities - We want to reduce the number of accidents and reduce the costs of accidents. 
2. Loss Spread

a. Sharing of risk is efficient. Avoid taking the bottom dollar of someone else. It’s easier for everyone to pay one dollar than for one person to pay $100.

b. Avoid collateral harm. I.e. bankrupt person doesn’t have to default on bills.

c. Other Mechanisms

i. Welfare

ii. Insurance

3. Loss Avoidance/Risk Return

a. We want to reduce the number of accidents. This is the first degree of separation.

b. The goal is deterrence. Torts are the means to that end. 

c. Quality concerns to the activity level, or change to the activity.

d. Other Mechanisms

i. General Deterrence

1. Insurance: incentive to avoid high premiums.

2. Regulations: time and cost deterrence (can also be under specific performance).

3. Taxes (tobacco, gasoline)

ii. Specific Deterrence

1. Criminal Laws

4. Loss Allocation: generally the way in which we divide costs about the parties. Who bears the cost?

a. Internalization: we want the party that will bear the cost to worry about it or make changes in their behavior to avoid have to bear their fair part of the cost. Not to be confused with externalization, where they see a risk and then charge others more to mitigate it. 

b. Cheapest Cost Avoider: who can avoid accidents, how well, and for what cost? This is usually the business, but there are times where the consumer may be better suited. Ex: skier or ski resort better equipped to handle injuries?

5. Administrative Efficiency

a. Costs of accidents.

i. Where Strict Liability has lower costs = less to prove

ii. Where Strict Liability has higher costs = there will be more cases.

Posner Article, Economic Analysis of Law

1. All that matters is the numbers. It doesn’t matter whether we use negligence theory or strict liability.

Reminder: 

· B is equal to feasibility and social value.

· P equal to foreseeability.

· L to degree of risk. 

· N to negligence. 

	
	Type?
	Prevention (Liability?)
	Rationale: D pays B
	Who Pays?

	B ($2k) > PL ($1k)
	N
	No Liability
	No
	P

	
	SL
	Liability
	No
	D $1k

	B ($500) > PL ($1k)
	N
	Liability
	Yes
	D

	
	SL
	Liability
	Yes
	D


This is impossible, because there is always a value judgment that will need to be taken into consideration. 

Posner example:

Railroad Operations = $500 without accident costs, but $2000 with accident risks (B > PL).

Canals = $1000 without accident costs, and $1000 with (B > PL).

Which choice for N? Railroad, because $500 v. $1000

Which choice for SL?

Why not always use SL? Moral Theory
1. Reciprocity Rationale: comparing degree and order of risk. Where one person creates a risk over and above what the injured person has created, there is a notion of fairness. The degree of risk posed by the negligent one is the party that should be held liable.

2. Causation Rationale: where one person is responsible for “causing the risk,” that person should be liable. This is the most efficient way, as far as judicial resources. There is also a personal autonomy element to this. 

· Sonia spends a lot less time on these theories. She says that they are “out there.” 
c)
Products Liability
i)
Emergence of Doctrine
Questions to consider:

· Liability for those who supply.

· Relation from P to D?

· Product is defective how?

· What point in the chain distribution?

MacPherson v. Buick Motor Company (217 N.Y. 382, 1916) – P bought a car from D. The car’s wheel was defective, and its failure injured P. D dealer had not manufactured the wheel, but had purchased it from another manufacturer. Evidence showed that D had not properly inspected the wheel at the dealership (the apparent negligence). The court found that a manufacturer owes a duty to the user of a product, even when there is no privity of contract. If the nature of a thing is such that it is reasonably certain to place life and limb in peril when negligently made, then irrespective of contract, the manufacturer is liable. D knew the danger, and that persons other than the direct buyer (the dealer) would be using the vehicle. Judgment for P. 

· Warranty laws have also changed in this regard. Nothing is sold “as is.” Everything is sold with an implication that it is fit for the purpose that it was designed for.

· Chain of events: Manufacturer ► Dealer ► Customer (Plaintiff). In the old days, no privity of contract on this type of arrangement. So, no liability could occur from P to D.

· Rule: 

· Foreseeability of the plaintiff (likely the consumer would use the car.)

· Proximity

· Knowledge of potential danger.

· Negligence v. Strict Liability: although this case dealt only with the negligence issue, it was the case that “opened it up” to strict liability. 
ii)
Manufacturing Defects
Escola v. Coca Cola Bottling Co. of Fresno (24 Cal.2d 453, 1944) – P Escola, a waitress, was injured while carefully handling a coke bottle that was bottled by the D bottling company. P sued the non-manufacturer bottling company, but not the manufacturer. The majority found that the bottler was negligent under an RIL theory, despite not being clear on why the bottle exploded. Since the bottler had exclusive care, due process was lacking, and D was liable. The concurrence by Justice Traynor found that a manufacturer should be held to standards of absolute/strict liability when an article that the manufacturer has placed on the market has a defect that causes harm to human beings. Traynor finds that MacPherson paved the way for this holding. Traynor finds that manufacturers are liable for their products under tort law as opposed to warranties under contracts.
· The difference between warranties and torts has gone back and forth, but the standard today is Traynor’s current analysis.

· Majority looked at it via a res ipsa loquitor approach, along with negligence. 

· Traynor’s Dissent. His concurrence was the beginning of strict liability analysis in product cases. He thinks that the majority is essentially applying strict liability. SL should be applied in any defective product case. It isn’t enough that the product caused some type of harm.

· Strict Liability

· Articles on market.

· Used without inspection.

· Defect is the cause of harm.

· Policy

· Administrative Efficiency

· He believes that the manufacturer is the cheapest and best cost avoider. 

· Traynor is looking to argue for “loss avoidance” (above).

· Traynor believes that the manufacturer is best able to spread the loss.

· Collateral Harm

· Role of Implied Warranty (IW) Analysis

· Consumer expectations – fitness for use (warranties).

· Fault is irrelevant in warranty analysis.

· Reliance on reputation.

· Sonia notes that implied warranty and strict liability are often considered under the same sort of analysis.

· Limits

· Proper use of the product. If a plaintiff uses a product terribly improperly, it will limit negligence.

The following refers to note cases after Escola.

· Potential Defendants in Strict Liability

· E.g.: Supplier ► Manufacturer ► Retailer ► Buyer ► Passenger ► Bystander

· Manufacturer

· Retailers (Vandermark/Restatement)

· Suppliers – Majority allow suit against supplier.

· Sonia says that, basically, all of the above are fair game.

· Potential Plaintiffs in Strict Liability

· User/Consumer – Restatement

· Passenger (Vandermark)

· Bystander (Elmore)

· For both bystanders and passengers, they can be foreseen as injured parties, and they do not have the opportunity to inspect. This means that they are almost always granted judgment.

iii)
Design Defects
Restatement (Second) §402(a): one who sells an unreasonably dangerous product is subject to liability for harm and damages caused.

· Third Restatement: Creates three types

· Manufacturing

· Design

· Warning

Design Defect

· Most jurisdictions use the “unreasonably dangerous” standard.

· Cronin/Barker Cases (CA)

· Reject “unreasonably.” (minority approach)

· Shift burden of proof to defendant (minority approach)

· Create Limits

· Gravity of harm.

· Feasibility of alternatives.

· Likelihood

· Cost

· Adverse consequences

· Create a two-prong test.

· Consumer Expectations (“Implied Warranty”)

· Risk/Utility Test (“Negligence”)

Soule v. General Motors Corporation (8 Cal.4th 548, 1994) – P Soule’s ankles were badly injured in a car accident due to the steering wheel column falling on her ankles during a car crash. She sued under strict liability. At trial, court ruled that the jury should use a “consumer expectations test.” Issue: Is consumer expectations test the proper test when issues outside the consumer’s knowledge are present? The court found that the consumer expectations test is not the proper test when the issues in the case exceed everyday usage of a product. The jury may not rely on their everyday knowledge to make a decision. Since this case included technical and mechanical detail, the test to be applied is the risk benefits test, which says: a product may be found defective when its design embodies excessive preventable danger. That is, unless the benefits of the design outweigh the risk of danger inherent in such design. The court found that the lower courts had in effect used a risk utility test, and although they called it by a different name, the court had come to the proper conclusion given the evidence presented. 

· Crashworthiness: that liability may be imposed upon a manufacturer where a manufacturing or design defect, though not a cause of the accident, caused or enhanced the injuries.

· Argument for Consumer Expectations (CE) Test

· Expectations

· Obviousness

· Argument against (CE) Test (and in favor of Risk Benefit): 

· Technical complexity

· Subjectivity of the consumer (user).

· Isolation component. Hard to tell what exact point is in effect.

· Risk Utility is inherent in design. You have to think about it just as designers do when they create the product. (think of Dan’s Engineer thing he posted on his door).

· Rule

· Where there is technical complexity the proper test is the risk/utility test. Where there are more apparent defects, consumer expectations shall be applied. 
Camacho v. Honda Motor Co. Ltd. (741 P.2d 1240, 1987) (The Patent Defect) – Camacho sued Honda and others for failing to make crash bars available on their products after he was involved in a motorcycle accident that would not have caused him injuries had these bars been in place. The court first found that the crashworthiness doctrine was appropriate. This doctrine says that liability may be imposed upon a manufacturer where a manufacturing or design defect, though not a cause of the accident, caused or enhanced the injuries. The court found that the proper test was the danger-utility (risk/utility) test, as opposed to the consumer expectations test. Danger-utility is appropriate when the danger of the product is open and obvious to the consumer. 

· Crashworthiness: Honda says that motorcycles can never be crashworthy, but what else would they say?

· “Unreasonably Dangerous:” 

· In this case, the defect was patent and obvious to the consumer, compared to Soule, where the defect was hidden and latent. Note that where the defect is obvious consumer expectation test benefits the defendant (manufacturer), when the defect is hidden, consumer expectations benefit the plaintiff (consumer). 

· Argument for CE

· Consumers are on notice.

· Want to give consumers choice to determine the right risk for them. (Maybe a buyer agrees to a risk.) 

· Keeps price in line, as well.

· Argument against CE

· Incentive for safety. (Not only for consumers, but bystanders as well.)

· Restatement 3rd: on page 556. Most courts have a whole body of law on the second restatement, and there are very few cases related to the 3rd Restatement. This is something of a problem when it comes to precedent and more.

· Rule

· The court rejects the consumer expectation doctrine in this case, and generally disses it. 

· “Ortho” test.

· 1. Utility

· 2. Likelihood of harm

· 3. Availability of Alternatives/Substitutes

· 4. Ability to eliminate unsafe characteristics without losing utility or an increase in cost.

· 5. User’s ability to avoid harm.

· 6. User’s anticipated awareness.

· 7. Feasibility of spreading loss.

· 3rd Restatement v. Ortho: quite similar. This is the most modern and accepted view. Sonia spends a lot of time on this.

· Irreducibly Unsafe – the Restatement suggests that the most important considerations are utility, risk, and obviousness. Overall, courts generally find that irreducibly unsafe products are allowable only when there is substantial utility.

· Consumer Expectations v. Open and Obvious Test: not sure what is going on here.

Consumer Sovereignty (Choice) – factors to consider in analysis. These are all considered when it comes to consumer choice and safety.

· Utility

· Risk

· Level of harm. (magnitude).

· Probability

· Burden to D in preventing

· Burden to P/Society

· Cost 

· Choice

Causation

- Note 13, p. 372

- Note 9, p. 555

Sonia says: Causation matters in every tort case. Never analyze a case without thinking about causation.

Sonia passes out the “Overview of Damages” Handout
iv)
Warning Defects
Failure to Warn

· Defects

· No warnings.

· Inadequate warnings.

· Two Types

· Explain how to use a product safely

· Notify of inherent risks.
Hood v. Ryobi America Corporation (181 F.3d 608, 1999) – Hood removed a saw guard that had been in place on D’s saw, causing the blade to come up and injure him. There were warnings on the machine that warned against removing the saw blades. Hood maintains that despite reading the warnings, he was unaware that the blade would jump off, and that the warnings were about getting clothing caught. He claims that the warnings were insufficient. Issue: must a manufacturer warn the user of every injury or source of injury that could possibly arise out of the use of a product. No. Court finds that a manufacturer may be liable for not properly warning the user about dangers, but no specific warnings are necessary as long as reasonable warnings are in place give the circumstances. Hood assumed the risk by removing the blade guard.

· Warning Necessary? – most courts find that when there is a very obvious risk, it is not necessary to warn. 

· Warning Adequate? – If a warning is sufficient to notify the user that a product is inherently dangerous, it encompasses all of the reasonable risks. That is, a warning should be reasonable under the circumstances. Courts should consider:

· The type of risk.

· Probability/Magnitude of risk.

· Physical Aspects.

· Consequences of improper use.

· Means to convey warning.

· Comprehensibility of warning (pictures, etc.).

· Characteristics of users (children, elderly, etc.)

· Precautions.

· Competing Issues – is there utility in being able to get the saw all the way through a piece of wood? Is it reasonable that the user would easily identify this method and employ it. 

· Judge/Jury: adequacy is usually an issue for the jury, as opposed to the judge. 

Adequacy

· 3rd Restatement (p. 556)

· Factors

d)
Defenses
General Motors Corporation v. Sanchez (997 S.W.2d 584, 1999) – Sanchez was injured when his pick up truck rolled into him and caused his death. The evidence showed that the gear shift was somewhere between “Park” and “Reverse,” and the family sued for design defects relating to the transmission. The issue was whether a consumer had a duty to discover or guard against a design defect. The court found that a consumer did not have a duty to discover or guard against a design defect, but the consumer could still be held liable for comparative negligence. That is, a consumer is not relieved of the duty to act responsibly and take reasonable precautions. The court found that Sanchez had not acted prudently in securing the position of his truck, and thus the award was reduced proportionally to his negligence.

Causation

· “Heeding Presumption:” courts will assume that a plaintiff has read and understood the warning that is available.

· Rationale: People will pay attention to warnings because they have an interest in protecting themselves. It’s common sense. In addition, it prevents the plaintiff from using ignorance as an excuse if the warning is good. If the warning is bad, it helps the plaintiff, because the warning was not reasonable enough.

· Old Rule: Restatement 2nd says that when a person assumes the risk if they voluntarily and unreasonably encounter the risk.

· New Rule: Restatement 3rd says that N can reduce damages includes failure to discover if unreasonable.

Comparing Negligence with Strict Liability

· Pros:

· Incentives for plaintiff

· Fairness

· N v. N (what does this mean)

· Con

· Incommensurable: it’s hard to compare things that are so different. 

4)
Intentional Torts

a)
Exploring the Intent Principle
Garratt v. Dailey (46 W.2d 197, 1955) – P Garratt was about to sit down in a lawn chair when 5-year-old Dailey allegedly removed the chair from its location, causing P injury. Dailey maintained that he saw P attempting to sit, and was moving the chair towards her. Trial court found for D, finding that there was no intent to harm when he moved the chair. On appeal, the court relied on the Restatement of Torts to find that an act that is the legal cause of a harmful contact, and the actor knows that the act will cause harm with substantial certainty, the actor is liable for battery. D’s age is only relevant to the point that he is capable of understanding the ramifications of his actions. 

· Notes not useful.

· Elements of Battery

· Intent

· The actor knowing with substantial certainty that the action would lead to harmful or offensive contact. This is subjective.

· Harmful (and/or offensive)

· Physical Contact

· Interests Protected (Intentional Invasion)

· Sanctity of body/person

· Right to be left alone

· Bodily integrity

b)
Assault/Battery
Picard v. Barry Pontiac-Buick, Inc. (654 A.2d 690, 1995) – P was unhappy with D’s brake inspection, and photographed a technician reinspecting her brakes. P alleges that the technician, upon discovering this lunged at her and spun her around, while the D alleges that he placed his finger on the camera that she was holding. The court found that assault is a threatening physical act that puts a person in reasonable fear of imminent bodily harm. The harm of assault is the person’s apprehension of injury. The court found that battery is an act which intended to cause, or did cause an offensive contact that was unconsented to. The court found that the camera was reasonably attached to the body of the P, and thus the charge of battery was reasonable, even though P’s person was not actually touched.

· Conditional threats (e.g, “if you do X, I will threaten to do Y to you.”) are typically not considered assaults. Sonia points this out. In addition it helps to limit litigation (although where is the proper line between limiting cases and addressing needs of a plaintiff?)
· The intent of the actor is not the standard that the courts will look to. Rather, the courts look to how a reasonable person may have reacted to the actions of the defendant. 

· Battery

· Harmful or offensive conduct.

· Assault

· Intent by Actor

· Fear of Imminent Harm by P

· To protect against fraud.

· Reasonable Apprehension by P (in majority of jurisdictions). Why so? To protect:

· Defendants: 

· Don’t want to overdeter behavior of day-to-day actions.

· No notice to D.

· Overburdened with too many “silly” concerns. Even if P tells D about silly concerns, no higher standard.

· Plaintiff’s:

· Interest has been jeopardized (can’t collect).

· Knowledge of D’s Concerns to P (in a minority of jurisdictions.)

· Some JDs say that Ds, once on notice, and commit tort, are liable. 

· Interests Protected

· Peace of Mind

· Special Cases

· Conditional Threats (see above)

· Mere Words

· This limits litigation, but we have to beware of the balance again.

· Transferability

· Intent Battery, Assault Occurs = Assault

· Intent Assault, Battery Occurs = Battery

- Punitive Damages: in order to collect punitive damages, there has to be an extreme amount of malice. It is a very high standard. Best chance is intentional torts to collect, but the cases we have seen are probably not a high enough standard.

c)
False Imprisonment
Lopez v. Winchell’s Donut House (466 N.E.2d 1309, 1984) – P was a cashier for D. D suspected P of “shorting” the cash register, and D’s agents called her into the shop into a back room and questioned her. The agents never made any threat to fire her or harm her, and she was never prevented from leaving. P could have left at any time, but chose to stay in order to defend her honor and reputation, until she became ill and chose to leave. The court found that false imprisonment does not occur when one stays or feels compelled to protect her reputation. False imprisonment only occurs when there are confinements on a person that are clearly against that person’s will. P’s attempts to protect her character had nothing to do with D’s holding her falsely. D was acting in good faith, and therefore was not liable. 

· False Imprisonment is a tort that occurs when a person intentionally confines another person for or restricts his freedom of locomotion against his will and without a lawful privilege or authority. 

· If the agents had threatened to fire P if she left over made attempts to stop her when she left, P’s case would have been stronger, and may have been able to withstand summary judgment. 

· If more than one employee had been called into the room, P’s case likely would have been weakened, because there was less focus on restricting or coercing one person.

· Restraining someone to a country may be beyond the scope of an area in which one can be falsely imprisoned.

Elements

· Intent

· Awareness of the imprisonment may be important. If you didn’t know, but suffered some harm. 

· Involuntary Restraint

· Actual/Apparent Barrier

· Physical Force

· Threat of Physical Harm

· Duress

· Assorted Legal Authority

· Imminence: you can’t be threatened in the future. 

d) Offensive Conduct

Wishnatsky v. Huey (584 N.W.2d. 859, 1998) – D AAG Huey was having a private meeting with attorney Crary when Crary’s paralegal P Wishnatsky attempted to enter the room without knocking or announcing his presence. Huey pushed the door closed, and Wishnatsky claims that he was very fearful and suffered physical effects. The court found that in order for a battery claim to be considered the offense that the victim takes needs to be reasonable according to the act. While Huey may have acted rudely, his conduct did not specifically lead to battery, especially when it was on an individual who was intruding on a private conversation.

· Battery

· Offensive

· What P thinks is offensive needs to be reasonable. (Courts are divided on this. Some will allow sensitivity to be considered, especially if the defendant knew that P was especially sensitive. 

· Unconsented: if an action is not consented to, the standard will be higher. Courts are divided on this, but if one has not given consent for touching, and touching is not socially foreseeable (like in a crowded hallway.)

· Implied Consent: if there is implied consent, there is less of a standard.

Transferred Intent

Intend A ► B = B

Intend B ► A = B

Intend Offensive Conduct ► harm = B

Intend harm ►Offensive conduct = B

What must be intended? 

· Contact

· Harmful or Offensive Conduct

d)
Intentional Infliction of Emotional Distress

Womack v. Elridge (215 Va. 338, 1974) – An attorney had hired Eldridge to obtain a picture of plaintiff in a child molestation case. D went to the home of plaintiff and requested to take a picture of Womack, suggesting that she was writing an article about Skateland, where P lived. This picture was submitted to the attorney, who showed it to the two boys, who said that the pictured person had not molested them. However, the court wanted to hear more about the person pictured, and P was summoned to court several times. P claims that the concern, stress, and fear that he felt due to his completely unrelated involvement in the case led to ED. The court found that one may be liable to another when the actor’s actions are extreme and outrageous. 

· Need notes.

Elements

· Intent

· Purpose

· Knowing or should have known (Koshk).

· Extremely Outrageous Conduct

· Causation

· The Eggshell Plaintiff’s Effect

· This often depends on the authority or the capacity of the person conducting the conduct. Compare: law professor criticizing a student in class versus a student criticizing a law professor in class. 

e)
Defenses
Hart v. Geysel (159 Wash. 632, 1930) – The administrator of the estate of Hamilton Cartright brought this action. Cartright had been killed via a blow received in an illegal prize fight. The court decided to go with the minority view that states that a defendant is not liable when the acts of both actors are unlawful, so long as there is no excessive force or malicious intent. When one gives consent to touching, even touching that is violent, the one giving consent cannot collect civil damages as a result of the consented action. 

· Need notes.

· Approaches/Policy

· Anger Fights

· Plaintiff will say that consent is not a defense, because as a policy matter, we want to deter fighting.

· Defense will say that consent = defense (as long as there is no excessive force), which will deter P from fighting. 

· Prize Fights

· More calculation leads to a higher level of consent. There is no fear of emotional concerns.

f)
Privileges
Self Defense

Courvoisier v. Raymond (23 Colo. 113, 1896) – D was a store owner who had removed a rowdy group of men from his home/store. The men were out of the building, but did not leave the local area. D fired several warning shots in the air, and the men became rowdy. Raymond, a police officer, had arrived at the scene to intervene, and he began to move towards D. D, fearing that P Raymond was one of the rowdies, closed his eyes and shot Raymond.

· Need Notes

· Elements

· Reasonable Belief

· “Reasonable:” is the objective test.

· “Belief:” is subjective. The court will need to determine whether the D actually had knowledge of the situation. Eg, if D knew it was a police officer, and shot him anyway because he doesn’t like police officers, he will not be held to the reasonable person standard, but to the standard of his belief. 

· Notice: D must recognize that he is about to be harmed. 

· Captures Circumstances: there are many circumstances under which fear can occur. A slap in jest in a public place may have limits as to the self defense. However, a slap in a dark alley while being mugged may suggest more force is necessary. This is a subjective call that courts must determine.

· Imminence: the harm must be imminent before one can act in self defense. A threat to occur a week later will not grant the right to act in violent self defense. 

· Proportionality: the self defense cannot exceed the imminent threat. D can’t shoot P if P shoves him. 

· Limits

· Imminence: the harm must be imminent or immediate. 

· Additional Knowledge: if you have more knowledge about the situation than the reasonable person, like “belief” above.

· Self Defense on Behalf of another: 

· Extension of Self-Defense

· On behalf of third parties: one may act on behalf of a third party where that defense is “necessary.” Any broader standard would likely allow for vigilantism. 

Katko v. Briney (183 N.W.2d 657, 1971) – D had set up an automatic shotgun in a deserted home that was constantly being vandalized and robbed. There was no notice to miscreants about the shotgun. P knew from previous experience that there were “antique” jars in the house. When P entered the house, the shotgun went off as planned, and P was injured. The court ruled that one could use reasonable force to protect property, but the shotgun set up went above and beyond a reasonable amount of force.

Elements

· Reasonable Force is allowable when protecting property.

· Warning: can be deterrence, but can also suggest the intent to injure. Warning will usually be sufficient to reduce or eliminate violent intent. 

Damages

· Compensatory:

· Punitive: damages received for malice, wanton disregard.

· Nominal: can get limited damages just for being wronged. Small amount, just to say that you recovered damages.

5)
Damages

a)
Refer to the Handout for Outline
Loss of Consortium

· In the past, men would only collect, because this was for loss of servant. It has changed today. Women are now able to collect, and loss of consortium is now more of an emotional measure.

· Parents can collect for loss of consortium for children.

· Courts are divided on cohabitants collecting.

· Children can collect for loss of parents.
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