TORTS OUTLINE


I. Tort: Imposition of risks or costs on another individual without either legal consent or proper cause in violation of a socially defined standard of conduct. (This is the sentence that claims to make the class make sense)
II. Law and Economics

A. Law and Economics vs. Economic Analysis of the Law

1. Law and Economics – Compares how people with different economic, political, and legal philosophies are going to have differing views and beliefs regarding alternative social arrangements; 
2. Economic Analysis of Law – Uses economic methods and theories to analyze the rules and laws adopted by a society; allows us to draw conclusions about the consequences and alleged social value of particular legal arrangements. 

(Judge Posner) 
a. Why Use an Economic Analysis of Law? –Wealth maximization is an objective standard, whereas morality is subjective.

B.    LAW AND ECONOMICS.
1. Neoclassical Economics – The mainstay of modern economic education, cost-benefit analysis to determine efficient choice. 

a.   Under much criticism, generally due to the values incorporated in the model.
4. Hegalism:  Soft values. 

5. Critical Legal Studies (“CRITS”) – Multiple viewpoints, though crits tend to be Marxist, and maintain that existing law and institutional structure is socially chosen to preserve wealth.  The object of the Crits is to deconstruct law to try to determine a more equitable distribution of wealth. 
a. Feminist Theory – Similar to CRITS, except that instead of class biases, it’s gender biases.

2. Formalism
a. A strict application of rule/canons of construction; 
b. An attempt to be apolitical
3. Legal Realism – 
a. Challenge to Formalism, by Llewelyn

b. Applying reason to determining conflicts; no one rule can be applied to a situation, because determining the rule to be applied is a choice, subject to biases. 
c. Law is a living body that needs to change to reflect society 
4. Utilitarianism – Giving the greatest good to the greatest number of people (Benthem). Create law to advance the majority.
5. Normative: Law based on morality.  Depends on what you think is “right” and “wrong”
6.  Lockean Theory (Normative School of Thought)
a. People have divine, inherent right to property

b. This school of thought is in conflict with Utilitarianism and with the redistribution of wealth.

7. Feminist Theory: Create law to eliminate the effects of a patriarchic society and to make gender neutral law. Feminist theorists looked to the law and found false neutrality on gender issues. Juris pathic:  Most trials are done like combat. Attorneys are like champions in combat. Feminists questioned why disputes have to come down to a winner and a loser, a zero-sum game. Juris generative:  The court does justice by giving both parties their just results. Justice is more tailored to the interests of both parties. Feminists said there could be the same rules but the court could craft a remedy that could reach a more equitable result. 

C. Economic Analysis of the Law

8. Efficiency:
1. Pareto Superiority – When at least one party involved is better off and no parties are worse off.  Attempt to create only winners
2. Pareto Optimality – When any movement from the current allocation of resources would make at least one person worse off. 

3. Public Policy Implications of Pareto Standards –everyone would have to agree with the policy. This would make progress and growth difficult. 

4. Tragedy of the Commons – When individuals lack private property rights, everyone is hurt from “overuse” i.e. inefficient allocation, because rational actors maximize use.
4-a. Pareto and the Tragedy of the Commons – By assigning individuals private property rights, all are benefited, thus it is “Pareto superior.”

9. Kaldor-Hicks Efficiency

1. Defined –Goal is to have more winners than losers, net benefit. Winners theoretically can compensate losers. NOTE: The compensation is potential, not actual.

2. Wealth-Maximization – Kaldor-Hicks efficiency is concerned with wealth maximization, not social utility. 

a. Response to Pareto – By focusing on wealth-maximization, Kaldor-Hicks overcomes the inflexibility of Pareto efficiency.

(1)  Consequences of Kaldor-Hicks
i. No guarantee that maximizing wealth maximizes any other measure of well-being.

ii. The protection of individual autonomy inherent in Pareto efficiency (whereby there are no involuntary exchanges) is lost. 
3. Lessons from Efficiency:

1. Definition of “efficiency.”  Solutions depend on meaning of efficient.  Does it mean minimizing harm, as with Pareto efficiency? Or does it mean maximizing wealth, as with Kaldor-Hicks efficiency?

2. Hegelian Values – “Soft values,” that do not have market value, but personal, soft value; are not taken into account by the law, or by Pareto/Kaldor-Hicks. 
10. Cheapest Cost Avoider –Person best equipped to avoid an accident at the lowest cost; generally the one with most access to information, and ability to use the information. The cheapest cost avoider tends to be liable in accidents 
a. Expanding the Universe – By articulating a manner in which the cost assumed by one party is in fact assumed by multiple parties, this “expands the universe” of cost and forces a reevaluation of which party is in fact the cheapest-cost avoider.
11. Coase 1: The market, in the end, will determine who has rights, regardless of the manner in which they are originally allocated. Assumes no transaction costs.
a. Coase 2: For the Coase Theorem to function properly, there would have to be no transaction/negotiating costs and perfect information. Doesn’t happen. Virtually all exchanges have costs. If the costs sustained by either party exceed the gain from the exchange itself, the exchange will not take place. 
b.  More people more costs: Time, Inconvenience, cost of negotiations.
c. ii. Where there are significant transaction costs, the market may not overcome an initial, possible inefficient, assignment of rights. 

d. Sometimes, the market may be efficient, but the efficient outcome takes too long for the general welfare.
e. Pigou said that the government should become involved to “hurry up” the market when the process of efficient allocation is proceeding too slowly.
5. EXTERNALITIES
f.  Negative Externality - Results when the activity of one person or business imposes a cost on someone else.

(1)  Tragedy of the Commons 

(2)  To avoid Negative Externalities, government assign rights. 

g.  Positive Externality 

i. Free Rider Problem – The possibility of positive externalities gives rise to the concept of “free riding.” When individuals take advantage of the benefits of the activities of others without paying for the benefits. 

ii. Public Goods – Positive externalities and free-rider problems may cause inefficient allocation. 

iii. Market is a poor indicator of value – For public goods, the private market inefficiently allocates goods, like negative externalities, because people may choose not to get goods themselves, but instead choose to “free-ride.”

Remember in Civil Cases, standard is preponderance of evidence.

III. Intentional Torts
A. Intentional Torts:  
1. Act by defendant

2. Intent

3. Causation

B. Intent:  
1. Specific Intent: Actor intends the consequences and tries to bring about those consequences.

2. General Intent:  knows with substantial certainty these consequences will result. (Garret v. Daily, boy who pulls chair out – Majority Rule)
3. Substitute intent - Unlawfulness: intended to violate a rule or law (i.e. Vosburg v. Putney, did not intend to harm child but intended to violate the rules of the classroom – Minority Rule)
4. Need not intend injury: Liable for resulting injury when actor intended to act.

5. Transferred intent: Intent can transfer from person to person or tort to tort.

Minors and Incompetants:  Under majority view, both can be held liable for intentional torts, i.e. they can possess requisite intent.
C. Battery: Intentional Infliction of harmful or offensive bodily contact with the plaintiff’s person, w/o consent; invading space is offensive.
1. Elements

a. Harmful OR offensive contact
i. Must be offensive to a reasonable person

ii. Past conduct may indicate acceptance of such conduct. (i.e. horseplaying at work indicates acceptance of such physical touching)
b. With plaintiffs’ person: do not actually have to touch the plaintiff’s body but anything that is connected to the person, this is liberally construed, like a man’s cane.
c. Intent:
1. Purposefully causing the tortious act

2. Substantial certainty that the harmful result will occur.

d. Causation
Defendant is liable for direct or indirect contact; it is sufficient that he sets in motion a force that brings about such harmful or offensive contact.

D. Assault: Reasonable apprehension of an immediate battery
Reasonable apprehension

a. Apprehension: The expectation that battery will happen, not be confused with fear or intimidation
b. Knowledge required: To be apprehensive, you must be aware that the act will happen

c. Needn’t know Defendant’s identity

d. Conditional threat: If you weren’t an old man, I’d beat you.” This shows there is no intent.
Of an immediate battery

e. Throwing punches from the other side of the room is not an immediate battery

f. Words generally are not enough

g. Needs to be immediate
Intent

h. Purpose or substantial certainty that the apprehension will result
i. Transferred intent only applies when the other person fears that they will be assaulted.

E. False Imprisonment: Act or omission by D that confines or restrains P in bounded area, with intent to restrain.
Sufficient act of restraint

a. Time of restraint is not too important
b. Physical barriers or physical force or threats of force

(1) Directed at you or your family.

(2) Cannot be a future threat.

(3) No need to resist

In a bounded area

c. Can be physical or non-physical

d. If you are threatened if you leave = false imprisonment

e. Area is not bounded if there is a reasonable avenue of escape but you are not required to risk yourself.  

Intentional, not negligent.  
Must know you are being held

5.  Defenses:  Parental control, protection of property (reasonable basis to hold, time and place - like for shoplifting)
F. Intentional Infliction of Emotional Distress:

Extreme and outrageous behavior

a. Usually coupled with physical harm but words can be enough
Intent to cause distress

b. Substitute can be blind recklessness

Damages – Severe emotional distress.
c. Damages are the distress and courts are suspicious so the plaintiff needs a strong showing

d. Greatest hostility in courts when one claims they were a witness to some act causing emotional distress.  Usually must be a member of the immediate family or a person present at the time that resulted in bodily harm (some courts may require that the harmer know you were there)
G. Trespass to Land: Physical invasion of plaintiff’s property w/o permission. STRICT LIABILITY
1. Physical Invasion
a. D need not enter (e.g. trespass exists where D floods P’s land, throws rocks onto it, chases someone onto it)

b. Lawful Right of Entry expires

c. Land can be space, air, below ground, etc.

Intent
a. Mistake of lawfulness is not a defense – strict liability
3. Need not cause harm.
H. Trespass to Chattel : D interferes with P’s right of possession of chattel
1. Act by Defendant

a. Intermeddling

Conduct by D that in some way serves to directly damage P’s chattels

b. Dispossession

Conduct on D’s part serving to dispossess P of lawful right of possession

2. Intent
a. Mistake of lawfulness is Not a Defense – strict liability
b. Intent to do the act of interference is sufficient

3. Causation – Interference must have been caused by D’s act or set in motion thereby
4. Damages required
5. You want property back, not the value
6. Distinguishing Trespass to Chattels and Conversion
Conversion grants relief for interferences with a chattel so serious in nature as to warrant requiring D to pay full value in damages.  For less serious interferences, its trespass to chattels.

I. Conversion: Serious interference with chattel to warrant the D to pay full value of chattel. (Regarding money, its always conversion)
a. Acts of Conversion:
1. Wrongful acquisition

2. Wrongful transfer

3. Wrongful detention

4. Severely damaging or destroying

5. Misuse

b. Intent
1. Mere Intent to Perform Act is enough

2. Accidental conduct is Insufficient
3. STRICT LIABILITY
IV. Defenses to Intentional Torts
A. Consent

Majority Rule: Consent Vitiates Intent.

People cannot consent when:
(1) Minors

(2) Mentally incompetent (some states)

(3) Consenting to an illegal activity

(4) Consent by force (duress, fraud, etc)
Determine the type of consent:

b. Expressed: look for duress, fraud or mistake (consent by mistake is still valid)
c. Implied: look at the custom and usage or the plaintiff’s conduct

(1) Ex: Hackbart v. Cincinnati Bengals, playing football is implied consent for late hits if they are expected.
Must stay within the boundary of consent
a.  Mohr v. Williams, doctor operates on the wrong ear but need consent, even though surgery was successful and he had consent to the other ear. 

2. EXCEPTIONS for Consent:

Emergency

Substitute (someone else must make the decision)

Guardian ad Litem

5. Can’t consent to acts that are illegal
B. Self-Defense

Reasonable Belief/Reasonable force: If you act in reasonable belief that a tort is being committed you can respond with an equal level of force (including death).  (Courvoisier – reasonable person fear?)
Mistake of fact is allowed, as long as you had reasonable belief.
No Duty to Retreat. (even if retreating would end the issue)

Cannot retaliate (must self-defend at the time of the act)

Third party defense: you can defend third parties if you have a reasonable belief that they would have the right to defend themselves.
C. Defense of Property

Reasonable belief/Reasonable Force.
1. Moliter Manus Imposuit: to lay gentle hands.  Can’t use amount of force that would kill or cause serious injury, based on the idea that we value life more than property
2. Escalating force: If intruder resists, you can use escalating force on the theory that you are no longer defending property, but using self-defense.
3. Spring Gun/Mantrap: 
(1) Can’t use a spring gun because of morality, spring gun can’t differentiate between friend or foe 
(2) a lack of warning (having a warning is not a definite to rid of liability but helpful)
D. Recapture of Chattel (movable property)
b. Taking back property.  Law wanted people to use court system to regain chattel, not violence, particularly if the plaintiff knows who is taking the chattel
c. Force can only be used in “hot pursuit” to regain property.  If you willingly entrust something to someone, your only recourse is legal system.
d. You must demand return of chattel before force is used, unless that would be dangerous.
e. Kirby (guy tries to get money back.)
E. Necessity: A person may interfere with real or personal property of another where interference is reasonably necessary to avoid threatened injury from natural or other force where injury is more serious than invasion that is undertaken to avert it.
1. Private Necessity: acting on one’s own behalf but responsible for damage to other’s property (known as an “incomplete privilege” since must pay for damage)
a. Unjust enrichment – One who used something because of necessity is not allowed unjust enrichment. Must pay for damage done during use of other’s property.  Think about cheapest cost avoider.  Ploof v. Putnam
2. Public Necessity: Public officials (gov. employees) may use others property to protect the public good. No damages paid, even if mistaken as long as not negligent or unreasonable. 
F. Insanity
1.  Not a defense for intentional torts.

2. McGuire v. Almy – nurse injured when trying to control the insane patient she cares for.  MAJORITY RULE: insane people are liable for the damage they do. Gives those responsible incentive to avoid these injuries (i.e. cheapest cost avoider)

V. Negligence 
Law and Economics: Negligence law is a means of regulating social conduct to promote efficiency (wealth maximization).
Negligence Analysis:

1. Duty – Was there a duty?

2. Breach – Was P acting reasonably under the circumstances?

3. Cause in Fact – Was this action the “but for” cause of Injury?

4. Proximate Cause – Was this injury foreseeable from the action?

5. Defenses: are there defenses?  Contributory negligence, assumption of risk.
A. Elements 
1. Duty: Legal duty requiring D to conduct himself according to certain standard to avoid unreasonable risk to others.

2. Breach: Failure to conform to required standard

3. Causation: A reasonably close causal connection between conduct & resulting injury (actual and proximate cause)
4. Damage/Injury: P must show that damage resulted from breach.
B. Duty
1. Reasonable Person/ Standard of Care (objective standard) A person should act reasonably and in a way to prevent foreseeable risk.
2. What is considered as part of Reasonable Person:
a. Invent an average person with average characteristics; don’t look at individual traits or characteristics (IQ, Health).  
b. Physical Characteristics: Reasonable person with same physical characteristics (i.e. blind person to a reasonable blind person standard) 
3. What is NOT Considered

a. Insanity: Not taken in to account, unless it wasn’t foreseeable (never happened before) 
b. Mental handicaps are not considered.
Specific Situations:

c. Professionals: Reasonable professional.  If its a specialist, then reasonable specialist.  If you claim you are a professional you are held to professional standard regardless of whether you are actually licensed in that profession.

(1) Locality Rule:  Where you are held to the standard of a reasonable professional in your community.

(2) Duty To Disclose: Doctor must disclose information which will affect the decision

d. Common Carries/ Inn Keepers: liable for even slight negligence, much higher standard (Andrews v. United Airlines: Andrews was hit by a falling briefcase, finds Airline negligent)
e. Children: minor is held to the standard of the their age, experience and wisdom- a subjective standard.  EXCEPT when engaging in adult activities held to an adult’s reasonable person standard. Majority view in US:

(a) Under the age of 4: cannot be negligent

(b) Ages 7-14: presumption of unreasonableness, but can be rebutted

(c) Ages 14 and above: capable of being negligent
f. Emergency Situations: Rescuer is foreseeable as long as rescue is not wanton. D owes duty to anyone who attempts the rescue that D caused. Long Island R.R.
g. Statutory Standard of Care: trumps the reasonable person standard.  

(1) Statutory Purpose Doctrine:

(a) Plaintiff must fall in protected class

(b) Statute must have been developed to prevent this kind of harm.  

(c) Exceptions are when non-compliance can be less dangerous or compliance is impossible.

(2) Negligence per se: Negligence as established as a matter of law, so that breach of duty is not a matter for the jury – usually violation of statute.

h. B (Burden) < P (Probability) L (Gravity of Injury) HAND Formula
(1) If B > PL then ∆ not negligent
(2) If B < PL then ∆ is probably negligent

(3) The more serious the injury, the less probable it needs to be to make the person’s actions unreasonable

(a) Defense to Hand Formula is to “expand the universe”

(b) Calabressi reject Hand Formula b/c it is not factoring in the cheapest cost-avoider ( Argue for strict liability which is tweaking Hand Formula to its most efficient

4. Affirmative Duties

a. There is no duty to rescue
Nonfeasance: Failure to act – only responsible if it’s an exception.

Theories on duty to rescue:

a. Posner says that low cost rescues may be efficient.  You have the info, it would be efficient to use info to prevent harm.  Efficient because that info is worth less than potential harm.
b. Epstein takes a different view by making the slippery slope argument.  What is a low cost rescue, it is very subjective and to a jury it always looks low cost to save a life.

Exceptions to No duty to Rescue Doctrine:

c. Special Relationship: because of a relationship, there is an affirmative duty (employees, common carriers and innkeepers, owner and occupiers with invitees) Usually due to having control of the situation.
(1) Landlords have a duty, because they have power to control situation.
(2) One who takes charge of third person whom he knows is likely to cause bodily harm, is under duty to exercise reasonable care regarding warnings, etc.
(a) Doctor patient
(b) Attorney Client privilege – Not absolute, usually crime or fraud exceptions.
d. Misfeasance: If you put the person in danger or contributed to the harm
e. Assumption of Duty to Act by Acting (Gratuitous Undertakings)

One who undertakes to render services to another is subject to liability from failure to exercise reasonable care if his failure increases the risk of harm or the harm is suffered because of the other’s reliance upon the undertaking.

f. Duties of Owners and Occupiers

(1) A. Duty to warn of hidden dangers (not obvious ones):

Definition    Example             Duty to Warn
	Invitee (Greatest duty)


	.Enters for mutual benefit.
	Supermarket Shopper; carpenter in your home, usually business dealings.
	Must warn of ALL concealed conditions and duty to inspect to make SAFE

	Licensee
	Enters property with the permission of the owner for their own enrichment
Usually relates to private property
	Social Guest; Trick or Treaters; Policemen and Firemen (majority of jurisdictions)

(Common law says firefighters/cops can’t recover on duty)
	Warn of known conditions, no other duty.

Duty is lower than invitee.

	Known Trespasser
	Enters your property without your permission but can be expected or is 

	Child chasing after their ball; people commonly cutting through your yard as it is a good shortcut
	Warn of unforeseen dangers 

	Unknown Trespasser
	You could not have foreseen that this person would be on your land 
	 
	No duty


5. Attractive Nuisance - you can be liable to children in a way you can't be liable to adults - there must be something ARTIFICIAL that poses a significant risk to children, you can be liable if:
1) know there are children in the area
2) know that the condition may cause serious bodily harm the danger of which a child would not appreciate
3) The cost of eliminating the danger is low compared to the risk involved
4)  do not exercise reasonable care to prevent children 

C. Breach of Duty

1. Where D’s conduct falls short of that level required by applicable standard of care owed to P.

2. To show breach of duty, you must show :

a.  That it happened

b. Defendant acted unreasonably

3. Customs: May be introduced to establish standard of care, but it is not conclusive, courts don’t always pay attention to custom. (T.J. Hooper)
4. Res Ipsa Loquitur: (The thing speaks for itself). Deals with situations where the fact that a particular injury occurred may itself establish or tend to establish a breach of duty owed.
a. Probability Test: incident would not have happened unless someone was negligent

(1) Defendant must try to prove that he was “probably not” the cause, doesn’t have to exclude all other possibilities

b. It was instrumentally within the exclusive control of the defendant

(1) Must be a nondelegable duty.

c. Res Ipsa doesn’t work with multiple defendants if you don’t know who is responsible.  Think Conspiracy of Silence, operating room, Ybarra.

d. The plaintiff must be free of contributory negligence

e. Case goes to the jury with the inference of negligence even though there is no evidence
f. Acts of God:  Res ipsa Loquitor cannot be used when an event happened naturally or unexplicably.  Like a ship missing at sea, when it was in seaworthy condition when it left.

D. Causation
1. Actual Cause (Factual Causation)
After breach of duty consider actual cause.  Not only injury, but increased risk of harm.
Several tests exist:

g. But for test: but for the defendant’s conduct would the injury occur?  

 “But for” test applies where several acts combine to cause injury, but none alone would have been sufficient for injury.

h. Substantial Factor Alternative: Where several causes concur to bring about an injury-and any one alone would have been sufficient to cause the injury—it is sufficient if D’s conduct was a “substantial factor”.  A cause can be a substantial factor, w/o being “but for”
i. Alternative Cause Test: two defendants both acted negligently but can’t tell party is responsible and only one is responsible.  The burden of proof shifts to the defendant to prove who is responsible and therefore liable.  Summers v. Tice  
j.  Lost Chance Doctrine: A defendant can be held liable for a lost change of survival.  If doctor misdiagnosed and you now have a slimmer chance of survival, he is liable.

k.  Usually based on scientific evidence.  Becomes battle of experts.  Judges function as “gatekeepers” to ensure validity of evidence.  However, it gives them power to determine outcome by restricting which experts are allowed to testify. G.E. v. Joiner
3. Legal Causation or Proximate Causation

In addition to being a cause in fact, D’s conduct must also be a proximate cause of injury.  Not all injuries “actually” caused by D will be deemed to have been proximately caused by his acts. Thus proximate causation is a doctrine that limits liability and deals with liability for unforeseeable or unusual consequences of ones acts.

a. General Rule: Defendant is liable for all harmful results that are the normal incidents of and within the increased risk cause by the acts.  The test is based on foreseeability.

Foreseeable Harm

l. Snapshot theory:  If you take a snapshot right before accident occurs, who is in this snapshot, who is foreseeably in danger?  Is original danger over?
(1) Foreseeable: Liable (Majority)

(2) Unforeseeable: Not liable

(3) Wagon Mound: Wagon Mound pulls into port and a latch is left open which allowed oil to leak and a fire is started across the water.  If harm is not in the snapshot at time of act, liability can be cut off. Limits liability. Different view than Polemis - unfair because you are held liable for things that are unforeseeable. 

m. Direct Cause Case (Polemis): uninterrupted chain of events between negligent act and injury. 
(1) Polemis – Directness Test: Plank falls causing a fire which destroys the ship.  Where uninterrupted chain of events from the time of the defendant’s negligent act to time of P’s injury. No external intervening force. It doesn’t matter whether results are foreseeable or not. 
n. Indirect Cause Case: Liability can be cut off by intervening superceding force. Usually criminal act cuts off causation, not always (depends on jurisdiction and foreseeability of criminal act, like thieves after an accident). 
(1) Foreseeable intervening forces: Liability
(2) Unforeseeable Intervening forces: No liability
5. Foreseeable Plaintiff

a. Palsgraf – Zone of Danger:

(1) Fireworks go off when a package is dropped while getting onto a train. The explosion causes scales to fall on the plaintiff, although she was at some distance.  Plaintiff says the RR is liable. Look at Cardozo and Andrews view to determine the foreseeable plaintiffs

(2) Cardozo Test: Zone of danger. Majority; foreseeable zone of danger, outside that zone, no foreseeability and no liability.  Take a snap shot a second before the package drops and identify who is in the zone.  Plaintiff not in picture, thus RR is not liable. (Limits liability). 

(3) Andrews Test: Minority. Directness Test. The jury should decide who is foreseeable, not judge.  If plaintiff was injured by negligent act then it goes to the jury.

b. Danger Invites Rescue Doctrine: Rescue is always foreseeable, thus defendant that caused danger is liable for the rescue. (Also social policy doctrine, you don’t want to discourage rescue)
c. Take the victim as you find them: Liable for all injuries, no matter what the extent. Not unforeseeable results, just difference of extent. 
d.  Resumption of Normal Conditions:  D is liable where the primary risk is not over.
e. Policy on Foreseeability:  Defendants can only change their behavior to avoid foreseeable risks.  Liability for unforesseable injuries will have to effect on behavior. 

D. Negligent Infliction of Emotional Distress

Primary Plaintiff: You cover if :

a. You are actually physically injured; OR

b. You are in the zone of danger, but not physically injured

Third Party Plaintiff: (Outside the Zone of danger) can only recover if (MODERN TREND)

a. You are an immediate family member AND

b. You witnessed the injury (most jurisdictions allow slight time lag where you can arrive immediately after injury) 
c. 25 states allow Dillon Rule: bystanders allowed to recover
**Jurisdictions have different interpretations of immediate family. 
d. Worry about fraudulent claims and looking for way to limit it, zone of danger restricted, immediate family members restriced.
Socio-Biological School: believes that Dillon is a correct ruling but should go farther because there is no greater injury than the lose of a child.  

E. Defenses To Negligence
Plaintiff’s conduct only considered after negligence analysis.

1. Contributory Negligence: Conduct by plaintiff which falls below the requisite standard of care.  
a. Standard of Care: P did not live up to their duty of care.

Ex: P remaining in danger, P’s violation of statute, P’s reckless rescue.
b. Proximate Cause: P’s conduct is contributory negligence if it’s a proximate cause.  It is defendant’s burden to prove.

c. Partial Comparative Negligence:  Considers if P was 50% or more at fault. If yes, you cannot recover.

d. Pure Comparative Jurisdictions:  Defendant is guilty, then jury decides how much plaintiff contributed and subtracts that much from the damage award. (Majority)
e. Contributory States: If P contributed, it’s a complete bar to recovery. (only 5 states).
f.  Contributory Negligence doesn’t apply to strict liability. 

2. LAST CLEAR CHANCE DOCTRINE: Limits Contributory Negligence.  Contributory negligence bar is not applicable if P can show helpless peril or inattentive peril.  In these cases, the “Last Clear Chance” Doctrine applies in because D had last chance to avoid injury.  Usually Doesn’t Apply to Comparative Negligence
a. Helpless Peril:  I am passed out on the road and you hit me (P must prove that D saw him face down, D could have avoided him and didn’t)

b. Inattentive Peril:  P must establish that D actually knew I was inattentive; higher standard to prove inattentive then helpless (could include language barrier so that you could not know what was coming)
3. Implied Assumption of Risk: Has plaintiff deliberately and voluntarily encountered a known risk created by defendant’s negligence, and, if she has, it holds that she should not be allowed to recover
a. Contributory States: Complete Bar

b. Abolished in Most Comparative States.

4. Express Assumption of Risk (contract or written agreement)

a. Complete defense in all jurisdictions unless contract says otherwise.
F. Chapter Five - Multiple Defendants: Joint, Several, and Vicarious Liability

Vicarious Liability A commits tort against B, but C is liable to B for this act.  May be true even though C played no part in it, or has even done things to prevent it. Liability is established by special relationship.
Respondeat Superior: employers are liable for tort of employees committed within the scope of employment.  When outside the scope, the employer cannot be held liable but the employee can still be liable
Parents and Children: Never liable, except if statute imposes vicarious liability. Parents are still liable for their own actions involving children (i.e. if a parent gives a kid a gun, they may be liable)

Independent Contractor: Generally a principal will not be liable for acts of agents if it’s an independent contractor. Two exceptions:

a. Inherently dangerous activities: 

b. Non-delegable duty, because of policy consideration. 
4. Dramshop Statutes: Owner of bar responsible for selling alcohol to minors, or other injuries that happen because of alcohol consumption of customers.
Multiple Defendant Issues

Joint and Several Liability
a. When two or more tortious acts combine to proximately cause an indivisible injury to P, each tortfeasor is J&S liable for that injury.  That means that each is liable to P for ENTIRE damage incurred.  
2. At common law the following situations lead to Joint and several liability:

a. Where the defendants acted in concert to cause the harm even where injury is divisible.
b. Where the defendants acted independently but caused indivisible harm 

3. After held liable defendant can go to co-conspirators for help with damages (Contribution/Indemnification).
2. Market Share Liability: Sindell case: plaintiff developed cancer as a result of her mother’s ingestion during pregnancy of DES, a drug with identical formula manufactured by several different companies.  Court held identifying the manufacturer was not necessary, that those who manufactured the identical product were liable proportional to their market share at the time the plaintiff’s mother ingested the DES regardless of actual causation

a. Different states use different approaches (i.e. opt out, can’t opt out, national market, regional market.)
VI. Strict Liability

A. General

This is liability without fault on the defendant’s part

Elements
a. Absolute Duty to Make Safe

b. Breach

c. Actual and proximate cause

d. Damage
Gives an incentive to take proper precautions.
B. Areas of Strict Liability   

1. Conversion: Exception is body parts/cells (Moore v. Regents of U of CA.)
2. Trespass to Land:  This is close to strict liability but it is a class on its own – however, damages are usually low (i.e. damage to grass)
3. Trespass to Chattel (See intentional torts)
Animals 
a. Trespass: Strictly liable for damage done by trespass of animals (other than household pets) as long as it was reasonably foreseeable.
b. Personal Injuries: One is strictly liable for any animals in your possession if danger is foreseeable: 
1. dangerous by nature OR
Wild animal cannot be domesticated OR they lack habit of return.

2. Danger by previous history
3. Exception:  Zoos, national parks (given protection, so follows negligence)

c.  For domestic animals, its negligence standard unless you have knowledge that dog is vicious (by previous behavior) then its strict liability. Some dog breeds are considered vicious statutorily.  
One free bite rule allows a dog to bite once under negligence, then strict liability.
Ultra Hazardous Activity (Abnormally dangerous activities)

a. There is no clear list of which activities qualify as ultra hazardous.  Determine:

1. Could the risk be limited through reasonable care? If no, consider next question:

2. Is this part of the danger that makes this activity ultrahazardous? If yes, strict liability. Not SL for someone accidentally falling in the office.
3. It cannot be a commonly engaged in activity.

b. Extent of liability:

(1) Usually only foreseeable plaintiffs.

C. Defenses to Strict Liability
1. Contributory Fault: Applies when ∏ knew of a danger and the contribution was the cause of the injury (i.e. a product that is not defective injures a person). Often equals or overlaps assumption of risk.  Can reduce damages
2.  Abnormal sensitivity is a defense.
No strict liability when harm caused by abnormally dangerous activity if harm would not have resulted but for the abnormally sensitive character of Plaintiff’s activity.
3. Assumption of Risk: Complete bar to recovery. In products cases, D must show the P understood and assumed risks and that P acted unreasonably. (Overlaps w/ contributory fault)

4. Contributory negligence is NEVER a defense for strict liability
D. NUISANCE – Strict Liability/Negligence/Intentional –usually intentional, usually know you are being annoying
1. Private Nuisance: 

a. Unreasonable Interference with someone’s use or enjoyment of his or her property.    

i. Court will weigh gravity of harm and utility of actor’s conduct.

b. You can come to the nuisance and still have a cause of action (Majority) 
c. Live and Let Live Doctrine: The idea of reciprocal nuisances.  Neighbors annoy each other, so leave each other alone, cuz you annoy them too sometimes.
d.  Locality Rule:  Sometimes inconveniences are accepted in one locality, but not in another.
e. Aesthetics generally cannot be a nuisance. Sunlight and air are considered aesthetics.
f. Reasonable person standard: A nuisance is one in which a reasonable person would find a nuisance, not liable for extra-sensitive people or things.
g. Takings cases: The government cannot regulate rights of private property owners (like building restrictions, etc.) Limitations on takings cases were:

(1)  For municipalities to regulate individual property rights, you can if you can do it under nuisance.
2. Public Nuisance

a. An activity that harms the public at large or interferes with the use or enjoyment of public property. Majority Rule: For individual P to recover damages, must show that they lose more than everyone else. 
b. A lawful product sold according to the law cannot be held to be a nuisance (i.e. a gun sold according to regulation and law is not a public nuisance even though it is dangerous.  Liability is cut off) 
3. Remedies
a. Damages: For private nuisance or public nuisance where P has suffered some unique damage, usual remedy is damages.
b. Injuctive Relief: Where damages are unavailable or inadequate. Can be inadequate because it’s a continuing harm, injury is irreparable. Court must balance hardships injunction would cause.

VII. Products Liability

A. General

Can be brought as negligence theory, strict liability or even an intentional tort.

1. Elements of Strict Liability: (Adopted in Escola)
a. Strict Duty owed by commercial supplier

b. Breach

c. Actual and Proximate cause

d. Damages.

e. The argument for strict liability: Efficiency
(1) Manufacturers will continue to improve their products until the cost of paying for the injuries is less than the cost of preventing the injuries. Will cost externalize to the users of the product and price of dangerous goods will go up. Cheapest cost avoider.
2. Strict Liability followed by Rest 2d §402
One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer.

a. Must be product, not service
b. Must be defective
c. Must be a commercial supplier.
d.  It is expected to and does reach the user without substantial change (the part which caused the injury must not be altered)
e. Rule applies although:
(1) A seller has exercised all possible care
(2) The user has not entered into a contractual relationship

f. Misuse cuts off strict liability if misuse is unforeseeable.

g. Liable for foreseeable misuse.
3. The Restatements – Remember, Restatement 3d is very controversial, specifically relating to Products Liability. Usually tending to favor Defendants (Corporations) moves toward negligence standard.
B. Product Defects

1.  Manufacturing Defect (Strict liability in Rest. 2&3)
a. Defect must be substantial factor in causing injury. 
b. P is not required to prove the specific defect, but the plaintiff must prove that the product is dangerous beyond the expectation of ordinary consumer and exclude all other causes for injury. 

2.  Design Defects 
a. Rest. 2d follows Consumer Expectations Test and some Risk Utility.

b. Rest. 3d uses Feasible Alternative design.
c.  Crashworthiness Doctrine:  Cars must be able to withstand crashes, thus making them “reasonably safe”
d. Liable for foreseeable injury.
e.  Open and Obvious Doctrine:  Even if a defect is open and obvious it does not preclude a plaintiff from establishing that a reasonable alternative design should have been adopted.
f. To have design defects a P must establish:

1. Consumer Expectation Test (all Rest 2nd jurisdictions):  Is it dangerous beyond the expectation of the ordinary consumer (class of consumer that normally purchases it)
2. Risk Utility: (Negligence test) (some 2nd):  jury finds a product defective if there were other, safer options available.  Does the benefit of the design outweigh the cost?  To determine they evaluate: Two step inquiry: 

First, P can demonstrate that product failed to perform as would be reasonably foreseeable OR
Consider:

(1) Were there alternative designs that would have made the product safer?
(2) Cost/benefit 

(3) Hand formula
(4) whether injury could have been avoided with a warning or proper care by the consumer, 

(5) ordinary expectation of risk by consumer, 

(6) the utility of the product 
g. Reasonable Alternative Design (R3d)

If foreseeable risk could have been reduced or avoided by Alternative Design.

Shifts Burden to P – Plaintiff has to show Alternative Design.

g. Alternative Design Requirement receives Rocky Reception:

Most courts follow a modified approach.

1. Consumer Expectation test would establish products risks and utility, and the inquiry would then be whether a reasonable consumer would consider the product design unreasonably dangerous.  

2. Alternative Design:  A consumer may, but NOT must show an alternative design.

h. Dangerous Devices: Two Theories
1. Consumer Expectation test: Gun makers normally not held liable, except when their product malfunctions.  Injuring unintended victim, doesn’t count.

2. Risk Utility: Without regard to malfunction, manufacturers can be liable even as gun operates precisely, for failure to attach available safety feature.

3. Duty to Warn (Same in both restatements)
Idea is that its cheaper to design out dangerous conditions than it is to warn of the dangers.  You can’t eliminate all dangers, though.  Similar to negligence standard in that you consider what is reasonable and foreseeable.
i.  Must warn for inherently dangerous products, unless risk is obvious and foreseeable (like peanut warning on can of peanuts)  

j. Warning need only be reasonable under the circumstances.

k. Lay user: Warning “comprehensible to the average user. Up to a jury to decide, it’s a question of fact.
l. Learned Intermediary: If manufacturer warns learned intermediary, then duty to warn is satisfied, upon the expectation that the intermediary will warn the consumer. Only in some states. (Doctor, maybe pharmacists)
MacDonald v. Ortho Pharmaceutical: Birth control case where lady had stroke. 

m.  Meeting the minimum standard does not automatically relieve you of liability. (Standard like FDA, etc.)

d. Foreseeable Risks: Liable for failure to warn or provide instructions about risk that were foreseeable at time of sale or could have been discovered by way of reasonable testing.  Manufacturer held to the standard of knowledge of an expert in field.
n. Unavoidably dangerous products: Impractical to remove product from market or alter composition because to eliminate adverse side effects eliminates the effectiveness of treatment. A warning that allows informed consumer choice is the only workable alternative. Comment k -> Negligence Standard. Majority jurisdictions: Mini-trial is held to decide whether it’s a comment k product. Other jurisdictions: all pharmaceuticals are under comment k.
g. Restatement 3d pharmaceuticals: Cannot apply SL to any drug that any health care provider would prescribe to any class of patient. 
3. For defenses:
a. Assumption of Risk

b. Abnormal misuse

c. Failure to follow instructions

d. Comparative negligence/fault to mitigate damages

4. Federal Preemption

a. Federal Statutes often pre-empt state law.  Sometimes, they do not expressly state it.  Other times the statute expressly does NOT pre-empt state law.  You must look to the statute.
b. Faris Doctrine: Federal Tort Claims Act (FTCA). Government usually waives immunity, but in Faris doctrine, Government does not waive immunity for combat related injury. Most interpreted it to mean that military people could sue the armed services for negligence as long as its not “combat related”. New interpretation is that anything military does is combat related, so you can’t sue the military for torts.
VIII. TORTS AGAINST NONPHYSICAL INTERESTS

A. Defamation 
Elements: (1) defamatory language (2) of or concerning the P 

(3) Publication  (4) damage to reputation

If public figure or public concern then:

(1) Falsity AND (2) Fault

1. Defamatory Language: Language that tends to adversely affect one’s reputation: impeaching honesty, integrity, virtue, sanity, etc.
a. Statement of fact may always be actionable

b. Statement of opinion is only actionable if it appears to be based on facts.  Ex: I don’t think X can be trusted with the keys to the cash register.  
c. Statements of opinion are protected by absolute privilege.

d. Minitior sensus: When words have two meanings will be construed to mean the innocent one.

e.  A headline can be libelous even when the story fully explains it.
2. “Of or concerning” the P
a.  Group defamation:  Defamation can be made against a group depending on the size.  A P must prove the defamation is “of and concerning” himself.  Recovery is limited to cases in which the statement is made of all members of small group.

(1) Statements made against a race, or large group are not considered defamation.

b. Statement doesn’t need to directly state P’s name as long as P can prove it is about him.
3. Publication of defamatory language by D to third person
a. Only intent to Publish is required.  Communication intentionally or by a negligent act. 
(1) Publication must be to at least three people (D, P, and one other)
(2) Don’t need to prove that D intended to defame, only that defamatory statement was published.
b. Publication by default: One who fails to remove material when requested because he has control over the property is liable for continued publication.
c. Self Publication: When a P is compelled or forced to “republish” defamatory material, the D can be held liable.  D is held liable where he knows or should know the defamed person has no reasonable means of avoiding publication of statement.
(1) Works if the person is illiterate and must have defamatory letter/statement read to him.  Also blind persons

(2) Employment context: Sometimes employment recommendations are held to be forced self publication, because they have to relay it to future employers.

(3) Plaintiffs must mitigate damages: Must take all steps to explain nature of situation.

d. Single Publication Rule: In mass communication, one instance of defamation is considered published once, no matter how many copies of the article are sold.

(1) Prevents multiple litigations

(2) Prevents re-trigger of statute of limitations
(3) Single publication rule applies to internet as well

(4) Those who deliver or transmit defamatory material previously published by another will not be held responsible for republication, unless they know or had reason to know that the material was false and defamatory (protects libraries and vendors of books and magazines.)

e.  Internet service providers cannot be held liable for publication of information onto a website.

4. Damage to reputation of P
a. a. A plaintiff can prevail if she can point to any subgroup of population that would find statement defamatory.

b. Not possible to defame the dead.

c. General Damages: Presumed, need not be proven. Intended to compensate the P for the general injury to reputation. (Free speech limits general damages when defamation involves matters of public concern)

c. Special Damages: P must prove pecuniary loss. Loss of job, prospective gift or inheritance, or advantageous business relationship, or customers are pecuniary losses.

Libel: Defamatory statement recorded in writing or some other permanent form. (Includes television and radio)

d. Damage Rules for Libel:

(1) Most jurisdictions have presumed damages for libel. 

(2) Substantial Minority divides into two categories:

Per se:  Statements so harmful to reputation that damages are presumed. Per se statements are:

(a) Commission of a criminal offense

(b) Infection with STD

(c) Inability to perform or want of integrity in discharge of duties of public office

(d) Fornication or adultery

(e) Words that prejudice a party’s profession
Minitior Sensus still applies.
(3) per quod: Statements requiring extrinsic facts to show their defamatory meaning. Must show special damage.

 Slander: False spoken words.
1. Gestures are slander.
2. Special Damages usually required

3. Scripted radio and TV is libel.

Sometimes slander can be per se (no damages need be proven.) 4 Categories:

(a) Diseases if they are contagious and loathsome.

(b)  Criminal conduct: Now most jurisdictions require some “moral turpitude”

(c)  Imputation of Unchastity

(d) Slander of trade or profession
Pubic Figure and Public Official then 2 more elements:
5. Falsity: Must be proved by P if it’s a public figure, official, or a matter of public concern. Hepps
6. Fault – NY Times
a. Public Figures and Public Officials: Malice required.

(1) Public figure - pervasive fame or notoriety (celebrity of sports figure) OR 
(2) voluntarily assumes a central role in a public controversy, or thrust himself into public attention. Constitutional defense – freedom of speech.
b. Test for Malice: 

(1) Knowledge that statement is false OR

(2) Reckless disregard as to its truth or falsity.
(a) Recklessness is a subjective standard, where D in fact entertained serious doubts as to truthfulness of publication.

(3) Spite is not enough.

c. Private Citizens Malice not Required. Gertz.
d. Private Citizen, Public Concern, Negligence required (Constitutional Concerns)
(a) Damages are limited to “actual injury”, unless there is Malice or reckless disregard (then special or punitive)
(b) Not defined in Gertz, but probably mental anguish, personal humiliation, and impairment of reputation.

e. Matters purely of Private Concern: No Constitutional Limitations. (Presumed, Punitive or whatever damages are ok)
7. Defenses to Defamation

a. Consent

b. Truth 

c. Absolute Privilege

(1) Judicial Proceedings – reasonable relationship to proceedings requirement

(2) Legislative/Executive Proceedings

d. Qualified Privilege

(1) Reports of Public Proceedings – excuses accurate reports of statements that were false when made during proceeding, NOT excusing inaccuracies in reporting.

(2) Fair Comment and criticism.  Book reviews, restaurant reviews, etc. 

(3) Where defendant’s statements are made to defend her actions
(4) Balance interest of speaker, interest of audience, and common interest.
(5) Intra-company communication

(6) Can lose qualified privilege through abuse

(a) Statement not within scope of privilege

(b) Malice: if P can prove statement made with knowledge or reckless disregard of truth, qualified privilege is lost.

(7) Defendant bears burden of proof of privilege.

8.  Mitigating factors on issue of damages.

a. No malice. D can prove source of info and grounds for belief.

b. Retraction. Can be used as evidence of lack of malice under NYT standard.  Also sometimes can reduce general damages.
c. Anger.  If speaker provoked by plaintiff it can mitigate damages.

B. Privacy 

Intrusion Upon Seclusion 
1. Elements
a. Act of prying or intruding on affairs or seclusion.   

b. Intrusion must be objectionable to reasonable person.
c. Intrusion into a thing which is “private”

2. Privacy invaded only if info sought is confidential.

3. Often goes along with IIED.

4. Invasion of Privacy w/o Trespass: Live and Let Live test. Balance public interests. Only when extraordinary means are used in public forum that a claim becomes viable.

5. Defenses: Consent.

a. Truth not a defense.

Public Disclosure of Embarrassing Facts.

1. Elements:
a. Publication or public disclosure of Private info 
b. A reasonable person would object to having it made public
3. Defense: Consent, if you reveal it to third party its consent.

a. Truth is not a defense.

4. Must be highly offensive, and not newsworthy

5. Its not private if it’s in public records.
6. Usually intentional

7. Public figures can recover if facts not related to public participation.
a. some courts say that public figures and public officials can recover - unless you can show its truly newsworthy.

b. If public interest, no claim. 
FALSE LIGHT.
1. Elements.

a. Publication of facts about P placing P in false light in public eye.

1. Requires publicity. Higher standard than publication.
b. False light is objectionable to a reasonable person under the circumstances. 

c. 1. Views he does not hold or actions he did not take.
d. Malice on part of D where published matter is in the public interest.
1. For public figures: Falsity or reckless disregard of truth.

2. For public concern: Balance interests of public vs. privacy.

Appropriation of P’s Picture or Name
1. Element: Unauthorized use by D of P’s picture of name for D’s commercial advantage
2. Generally limited to advertisement or product/services promotion
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