TORTS OUTLINE


I. Schools of Thought

A. Normative School

1. Includes there being a “right and wrong” (example being having juries)

2. Elements form the black letter of the law

B. Formalism

1. System of rules, called cannons of construction.  Idea is the law should have consistency through which rules result.  

2. This is an attempt to be apolitical

3. Found to be “false neutrality”

C. Legal Realism

1. Developed by Karl Llewelyn, stated that even though Formalism seems unbiased on the surface, it is biased in which cannon was adopted.  

2. Law is a living body that changes to reflect society and we must look underneath the element to determine the reasons why there are particular elements.

D. Utilitarianism

1. Developed by Benthem, the purpose of law is to attain the greatest good for the greatest people.  

2. Create laws that advances the majority

E. Lockean Theory

1. Developed by John Locke.

2. Gave a reason based in religion for the disparity among people.  In the beginning everything was made in common and then the industrious people made what was common into private property.  Therefore, property is given by G-d and G-d gave the right to private property to industrious people

3. This school of thought is in conflict with Utilitarianism and with the redistribution of wealth.

F. Law and Economics

1. Similar to Utilitarianism because it wants to achieve efficiency.

2. Richard Posner is a strong believer in Law and Economics

3. Leaves morality out but focuses on efficiency
4. Try to maximize wealth through rules and law, avoid DWL

5. Assumes rational choice

6. Efficiency:

a) Pareto efficiency: pick the change that will benefit at least one person without making anyone else worse off.  

b) Kaldor-Hicks efficiency: don’t care if there is a loser, more important to make changes resulting in more winners than losers.  Don’t compensate the losers.  

7. Cost externalization:

a) Any cost or benefit imposed upon others by your activity (i.e. pollution)

b) Rational actor would want to shift as much negative externalities to others

8. Coase Theorem

a) Law is not about morality but a conflict of resources.  Doesn’t matter what the law says about outcome, the market decides the most valuable outcome

b) In a perfect market the most valuable resource prevails, regardless of entitlement

c) There can be “tastes”

d) Part II of the theorem says that there is no perfect market

(1) Transaction Costs: cost of negotiations or the cost to come to a conclusion.

(2) When the number of people in the market increase, transaction costs increase.

(3) Free Riders increase transaction costs.

e) Pigou: when market will not lead to efficient result, then legislation should step in to regulate

9. Public Choice School:

a) Mancur Olson says that small groups are more successful than larger groups, which are in conflict with Madison, who believes that majority, will prevail.  

b) Small groups will be successful because large groups have distributed interests (tend to be vague), only willing to do so much and there is a free rider problem.  

c) Solutions: 

(1) Easterbrook and Dealist Approach:

(a) Interpret statutes by strict letter of the law and should not supply gaps

(2) Jonathan Masey: where there is a conflict, should fill in the gap and hold Congress to their word.  There should be no hidden deals

G. Feminism

1. Challenges language of the law with an eye toward gender bias.  

2. Jurispathic: legal death.  Everything in law is planned to declare one party living and the other dead and the feminist ask why.  

3. Jurisgenerative: resolve dispute in a fair was, there is no declared winner.  Looks at the discrepancies between what is right and what is legally superior.  

H. Critical Legal Studies

1. Based on Marxist ideas, law has a strong class bias

2. Deconstruction: would take a doctrine and go back to its’ roots.  Found that many were based on opportunistic ideas

II. Intentional Torts

A. Always deal with the plaintiff as if they were the average person (do not take into account any super sensitives) unless the plaintiff knows about these super sensitives

B. Every body is liable for an intentional tort (includes children, incapacitated)

C. Egg Shell, Thin Skull Plaintiff: take the victim as you find him, regardless of pre-existing conditions

III. Battery

A. Elements

1. Harmful, offensive non-consented to contact

a) Need consent (Mohr v. Williams, doctor operates on the wrong ear but need consent, even though surgery was successful and he had consent to the other ear). 

b) Consent can be implied (substitute consent):

(1)  Ex: O’Brien holding her arm out for a shot but then says she did not consent, court holds that to a reasonable person, she is consenting).  Court says O’Brien is the cheapest cost avoider because she can express that she does not want the shot.  

(2) Ex: Hackbart, playing football is implied consent for late hits if they are expected.

c) Consent may not be needed in emergency situations: can’t usually be held for battery but negligence

d) Statutory Prohibitions on consent: There are protected classes of people that assent cannot become consent.   Must identify class being protected and what they are being protected from.  (Hudson v. Craft: boxing is illegal for minors so court ignores consent).  Protected classes include minors, incompetents, and physically disabled.

e) Can’t consent to acts that by law are illegal

f) Consent based upon fraud or misrepresentation is not consent

g) Assumption of risk can equal consent in battery

2. With plaintiffs’ person: do not actually have to touch the plaintiff’s body but anything that is connected to the person, this is liberally construed

3. Injury

4. Intent

a) Can be substitute intent: may not intend to cause harm but intended to violate a rule or law (i.e. Vosburg v. Putney, did not intend to harm child but intended to violate the rules of the classroom)

(1) This can be a slippery slope argument because there are elements of battery for a reason.  People tend not to obey when clarity is missing

b) Know with substantial certainty what would occur

c) Transferred intent: A shots an arrow at B but hits C.  A intended to harm B, which is transferred to C.  Theoretically chain can continue but the rule of thumb is the father away it is to B in a temporal sense, the less likely a court will enforce

d) Insane people can have intent

(1) Ex: McGuire v. Almy (insane woman hits nurse).  In close cases, the injurer bears the burden.  Could be a case where the nurse is cheapest cost avoider by having insurance and/or getting paid more

IV. Assault

A. Elements:

1. Reasonable apprehension

a) Not be confused with fear or intimidation

2. Of an immediate battery

a) Throwing punches from the other side of the room is not an immediate battery

b) Words alone are not enough

c) Tends to be contextual

d) Requires some knowledge on the part of the person being assaulted

e) Can have transferred intent

f) Damages are the assault (if there is a touch= battery)

3. Intent

a) Purpose or substantial certainty that the apprehension will result

V. False Imprisonment

A. Elements:

1. Sufficient act of restraint

a) Time of restraint is not too important

2. In a bounded area

a) Can by physical or non-physical

b) If you are threatened if you leave = false imprisonment

c) Area is not bounded if there is a reasonable avenue of escape but you are not required to risk yourself.  

d) Mere inconvenience is not enough

3. Intent to put someone in that area (transferred intent applies)

4. Must know you are being held

B. Most common cases are shoplifting cases

1. Look at reasonableness of being held, length of time and conditions of holding.

VI. Intentional Infliction of Emotional Distress

A. Elements:

1. Extreme and outrageous behavior

a) Usually coupled with physical harm but words can be enough

b) Usually a specific plaintiff (child, old person, pregnant woman, super sensitive adult where sensitivities are known)

c) Usually a specific defendant (common carriers, inn keepers works only where the plaintiff is a passenger or guest)

2. Intent to cause distress

a) Substitute can be blind recklessness

3. Damages

a) Damages are the distress and courts are suspicious so the plaintiff needs a strong showing

b) Greatest hostility in courts when one claims they were a witness to some act causing emotional distress.  Usually must be a member of the immediate family or a person present at the time that resulted in bodily harm (some courts may require that the harmer know you were there)

VII. Trespass to Land

A. Enter land without permission or stay after permission has expired

1. May not even know you are trespassing but can be held liable

a) Land includes the space going up and down from the surface for a reasonable distance (i.e. a baseball sailing over your property)

B. The injury is the trespass

VIII. Trespass to Chattel and Conversion

A. Chattel

1. Sue to get the property back

B. Conversion

1. Sue to get the value of property back, not the property

C. General

1. Don’t need true intent and actual damage may be small

2. Nuisance is not trespass but some activity that interferes with someone’s enjoyment or use of land (EX: smoke in air)

IX. Defenses

A. Consent

1. Determine that the plaintiff had capacity 

2. Determine the type of consent:

a) Expressed: look for duress, fraud or mistake

b) Implied: look at the custom and usage or the plaintiff’s conduct

3. Must stay within the boundary of consent (i.e. operate on the correct ear for which consent was given)

B. Self-Defense

1. If you are right or reasonably believe that a tort is being committed you can respond with an equal level of force (including death).  

2. The majority of court says there is no duty to retreat (even if retreating would end the issue)

3. Cannot retaliate (must self-defend at the time of the act)

4. Example: Courvoisier v. Raymond: store owner shot a police officer because he thought that it was someone else who was coming toward him.  Court finds that the surrounding circumstances were such as to cause a reasonable man to believe that his life was in danger and that is was necessary to shoot in self-defense, and that defendant did so believe at the time of firing the shot.

C. Defense of others

1. Reasonable belief is not enough, there must actually be a tort being committed, but there is the trend allowing a reasonable belief be enough

2. Must use reasonable amount of force

D. Defense of Property

1. Reasonable belief is enough, usually have to demand that one leave property first

2. Moliter Manus Imposuit: to lay gentle hands.  Can’t use amount of force that would kill or cause serious injury, based on the idea that we value life more than property
a) Example: M’Ilvoy v. Cockran: The plaintiff was tearing down a fence on the defendant’s land.  The defendant used force in repelling the plaintiff to cause severe wounds.  Found for the plaintiff because there was too much force used
3. Spring Gun/Mantrap: 
a) Example: Bird v. Holbrook: The defendant rented a garden.  Before the present incident, some tulips had been stolen.  In response, the defendant set up a spring gun.  The plaintiff lost a peacock and was shot when chasing after it.  Court holds it is inhuman to shot and they were concerned with the lack of warning.  
(1) Can’t use a spring gun because of morality, spring gun can’t differentiate between friend or foe and there is a lack of warning (having a warning is not a definite to rid of liability but helpful)
(2) Has both civil and criminal aspects (can’t shoot a criminal or take law into your own hands unless in a ‘make my day’ law state)
b) Courts view dogs as having ability to discriminate and to be trained and therefore not a mantrap.  Could still be liable for other torts.

c) Razor wire may not be considered a mantrap because it is visual and able to see its’ harm

4. Recapture of Chattel

a) Taking back property.  Law wanted people to use court system to regain chattel, not violence, particularly if the plaintiff knows who is taking the chattel
b) Example: Kirby v. Foster: Kirby takes $50 that he believes he is owed.  Foster tries to get it back through force but since Foster knew Kirby, should have used legal system.
E. Necessity: only used when tort involved is a property tort
1. Private Necessity: acting one’s own behalf but still responsible for damage to property (known as an “incomplete privilege” since must pay for damage)
a) Example: Ploof v. Putnam: The defendant owned an island with a dock.  The plaintiff and his family were in a sloop and a violent storm arose.  The plaintiff moored his sloop to the dock.   The defendant’s servant untied the sloop and it was destroyed.  The plaintiff and his family sustained injuries.  The plaintiff is suing for damages alleging that it was the duty of the defendant to permit the plaintiff to moor his sloop to the dock until the storm was over.  This court believes that there is a privilege of necessity and that the plaintiff can recover even though it normally would be trespassing.
b) Life is more important than property and can’t repel someone claiming private necessity
c) Even though cloaked in the privilege, still responsible for damages that occurs to property (Vincent v. Lake Erie Transportation Co.: this is a case where we must decide who is the cheapest cost avoider: dock owner who knows the area and has insurance or the boat owner who caused the damage)
2. Public Necessity: champion of public good.  Usually don’t have to pay for damages, even if mistaken as long as not negligent or unreasonable. (This is a complete privilege because do not pay for damages).  There is usually only select people that are able to “do” public necessities; usually government employees.
X. Strict Liability and Negligence History
A. Fletcher v. Rylands
1. English case in which the plaintiff leased his coalmines and the defendant had constructed a new reservoir to collect water for a mill.    The reservoir burst and the plaintiff’s property was damaged when it was flooded.  

2. The court decides on strict liability by analogy (i.e. cattle, outhouse or alkali works)

a) Occurred during Industrial Revolution with the emergence of a middle class.

3. While the US classifies the analogies as strict liability, US comparatively embrace a negligence standard in most cases.  

a) May be the reason that US surpasses England in the Industrial Revolution; allowing technology to flourish. 

b) US courts moving toward negligence standard in Brown v. Kendall where the standard was “what a prudent man would do”, which is very socially based.  The judge in the case was very business oriented and thought that people should be able to contract for risk (today, due to paternalism: making judgments for others, we do not let people contract for risk in the workplace with the development of OHSA)

B. More Modern Examples:

1. Stone v. Bolton: cricket game where a ball hits someone on the head.  The case goes far to protect the cricket game (and perhaps a particular class) and the court decides that negligence is the appropriate standard.  

a) Cheapest cost avoided is the club because they are more likely to have the information and can internalize the cost by passing liability off the players (they can build a fence or pay out liability)

2. REMEMBER: even if a strict liability standard is adopted, does not mean that you can’t cause injury.  It simply means that you must pay for injuries (business will decide to do so as long as profit is greater than the liability)

3. Hammontree v. Jenner: Defendant has an epileptic seizure and his car crashes into shop and Plaintiff sues.  The issue is whether the driver could be held to a strict liability standard?  

a) The court holds that defendant could not foresee the seizure happening and it was an act of G-d.

b) The case demonstrates US’s choice of negligence and Posner would negligence to be an efficient standard

XI. Negligence

A. Elements and Analysis (Turley’s):

1. Reasonable Person/ Standard of Care

a) Court sets standard of a reasonable man (objective standard) in Vaughan v. Menlove (P warned D that his haystack will catch fire, it did and it burnt D’s cottage down).  Invent an average person with average characteristics; don’t look at individual traits or characteristics (IQ, Health).  

b) Ask if the Defendant breached that standard.  If acted reasonable, the analysis ends.  If not, move on.

c) Facts are so important in deciding what is reasonable

d) Exceptions:

(1) Children: minor is held to the standard of the their age, experience and wisdom- a subjective standard.  However, when engaging in adult activities held to an adult’s reasonable person standard- objective standard (i.e. Daniels v. Evans: motorcycle driven by 19 year old crashes into car, held to reasonable person standard).  Majority view in US:

(a) Under the age of 4: cannot be negligent

(b) Ages 7-14: presumption of unreasonableness, can be rebutted

(c) Ages 14 and above: capable of being negligent

(2) Physical Characteristics: blind people are not held to a seeing person’s standard but a reasonable blind person’s standard (Fletcher v. City of Aberdeen)

(3) Insanity: if it is foreseeable that insanity will result in harm then there can be negligence.  If it is the first time, may not be liable. (Brouning v. American Family Insurance Co.: woman thinks she is Batman, it was foreseeable and therefore can be liable).  This area is in flux because courts are reluctant to be sympathetic to phobias and such.  THIS IS DIFFERENT THAN INTENTIONAL TORTS BECAUSE THERE YOU ARE LIABLE)

(4) Professionals: Reasonable professional in the same or similar communities.  If the professional is a specialist, then expertise is taken into account.  If you hold yourself out as a professional you are held to that professional standard regardless of whether you are actually licensed in that profession

(5) Common Carries/ Inn Keepers: liable for even slight negligence, much higher standard (Andrews v. United Airlines: Andrews was hit by a falling briefcase, finds Airline negligent)

(6) Owners or Occupiers of Land: Must make sure that the defendant is an owner or occupier. 

(a) Start out with there being no duty to trespassers (Undiscovered Trespassers).

(b)  Discovered Trespassers: in an artificial condition involving risk or injury that the owner/occupier knows about makes the owner responsible to warn but no duty to make safe.  Does not apply to natural conditions (only responsible for natural conditions if children and it is an attractive nuisance)

(c) Licensee: someone on the property for his or her own purpose, usually a social guest.  Responsible for all dangerous conditions that that the owner/occupier knows about.  Common law tends to treat police officers or fire fighters as licensees

(d) Invitee: invited to enter or remain on the land as a member of the public for a purpose for which the land is held open to the public (airport, grocery store) or someone on the land for the purpose of the owner/occupier.  Responsible for dangerous conditions that the owner/occupier should know about (must inspect).  Not responsible to warn about obvious dangers (barbed wire).  Usually have to make it safe.

(e) Anticipated Trespassers: those you know or should have known would be trespassing (i.e. those that cut through your building.  There is a duty to want but most jurisdictions say a warning sign is enough.  Once there is a warning then it is converted into the same as an undiscovered trespasser.  

(f) When trespasser is a child, the law affords them special protection.  There are certain things that attract children and you are liable for those attractions.  Jurisdictions impose duty to make it safe if it Many is foreseeable that children will be in the area and attracted (ex: construction zones, ladders on the side of the house, animals)

(7) Emergency Situations: reasonable within the circumstances,  if actions have a chance of success, then it is reasonable to attempt rescue. (EX: Eckert v. Long Island R.R.: wife is suing RR for wrongful death of her husband who died while trying to rescue a child from being hit, RR is negligent)

(8) Statutory Standard of Care: trumps the reasonable person standard.  

(a) Plaintiff must fall in protected class

(b) Statute must have been developed to prevent this kind of harm.  

(i) If no, look for another standard of care (usually reasonable person)

(ii) If yes, then we have negligence per se.  This takes you right to causation and looking at defenses.  Exceptions are when non-compliance can be less dangerous of compliance is impossible.

(c) Some states allow you to use criminal conviction in civil case

e) Learned Hand Formula: Liability depends upon whether B (Burden of taking precaution) is less than L (Damage or Loss due to injury) ( P (Probability of event happening).  

(1) When B is greater than PL, the defendant is not negligent (because it would require more money than the loss is worth)

(2) When B is smaller than PL, the defendant is negligent

(3) Developed in United States v. Carroll Towing Company applied in the decision to produce the Ford Pinto even though Ford was aware of the exploding gas tank.  Ford reasoned that it would cost more to fix than to pay out damages.  However, Ford did not factor in punitive damages and the paternalistic attitude that it is unreasonable to even make a car where people would have to assume the risk

(4) Plaintiff wants to prove a low B and P can be found through discovery

(5) There can be soft variables, which are those items that can’t be quantified.  They may have a low market value but high value to individuals.  Law and economics says that you can quantify everything (i.e. love can be quantified by the amount that they are spending to protect it)

(6) Calabresi is very critical of the Hand formula and an advocate of strict liability.  He says that there is no room for contributory negligence in the formula and that there are times that the injured can avoid the injury at a cheaper cost than the injurer.  

(a) Modified Hand Formula: applies only where the cost of the injurer avoidance exceeds the cost of victim avoidance.  

(b) Strict Liability is more efficient

f) Customs: is not enough alone to determine negligence or reasonableness but can be evidence that a person was acting reasonably for that situation.  Sometimes the court will ignore the custom.

(1) Ex: Mayhew v. Sullivan Mining Co (ignored the custom that miners do not warn), Hackbart case

g) Res Ipsa Loquitur (The thing speaks for itself)

(1) Probability Test: incident would not have happened unless someone was negligent

(2) It was instrumentally within the exclusive control of the defendant

(3) That someone was probably the defendant

(4) The plaintiff must be free of contributory negligence

(5) Case goes to the jury with the inference of negligence

(6) Ex: Byrne v. Boadle: plaintiff was passing along the highway in front of defendant’s premises when he was struck and hurt by a barrel of flour that was being lowered from the window above.  RIL is used.  

(7) Ex: Colmenares Vivas v. Sun Alliance Insurance Co.: person hurt in escalator in airport.  The airport is liable because the duty to maintain the escalators is not delegable.  

2. Breach of the Duty

3. Factual Causation

a) Must ties act to injury, usually a “but for” question: but for the defendant’s conduct would the injury occur?  Use experts to decide.

b) Examples:

(1) New York Central R.R. v. Grimstad: husband fell overboard and drowned.  The wife is suing because the proper life saving equipment was not on board.  The court holds that they may be negligent for not having the equipment but even if there were equipment he might not be saved.

(2) Zuchowitz v. United States: wrong drug was given to a woman and she dies.  The husband is suing and the court holds that but for the wrong drug she would not have died.  It is more about probabilities than certainties

c) Substantial Factor Alternative: two defendants, both acted negligently, it is the two people’s act together that caused the injury (i.e. two trucks or converging fires).  Herskovitz case where the wife is suing for the late diagnosis of her husband cancer, claiming that if the diagnosis were made earlier it may not have resulted in death.  This is sometimes referred to as lost chance.

d) Alternative Cause Test: two defendants both acted negligently but can’t tell which is responsible party and only one is responsible.  The burden of proof shifts to the defendant to prove who is responsible and therefore liable.  Summers v. Tice
(1) Go hunting and defendants shoot at quail but hit Summers instead.  Either person could have shot and therefore cannot prove but for causation against either. The defendants then must prove who is responsible

(2) Market Share Liability: Sindell case: plaintiff developed cancer as a result of her mother’s ingestion during pregnancy of DES, a drug with identical formula manufactured by several different companies.  Because of the inability to trace the source of the DES due to its fungible nature (identical) and the long time lapse between its sale and the development of health problems, the plaintiff was unable to identify through no fault of her own the manufacturer of the DES ingested by the plaintiffs mother.  Court held identifying the manufacturer was not necessary, that those who manufactured the identical product were liable proportional to their market share at the time the plaintiff’s mother ingested the DES regardless of actual causation

(a) NY Approach: set by national market share.  Cannot get out of liability by showing that you did not supply the particular product to the plaintiff

(b) Washington Approach: can get out of liability if you can show that you did not supply the product.  Liability is limited to a smaller market

(c) California Approach: only liable is you have a substantial share of the market and you can prove yourself out of the market by showing they did not cause the injury.

4. Legal Causation or Proximate Causation

a) Ask if this is something we hold people liable for, usually based on Foreseeability.  

b) Direct Cause Case: uninterrupted chain of events between negligent act and injury; the result is usually foreseeable and therefore the defendant is liable.  

c) Indirect Cause Case: after the first negligent act but before the injury there is an intervening act by a third party or an act of god.  If the intervening act was an unforeseeable intentional tort or crime, let the first defendant go, even though the result was foreseeable.  

d) If the result is unforeseeable, let the defendant go

e) If the result is foreseeable, hold the defendant liable.

f) Egg Shell, Thin Skull Plaintiff: Liable for all injuries, take the plaintiff as you find them.  These are not an unforeseeable result cases, all you have to foresee is an injury, not its’ extent.

g) Examples:

(1) Ryan v. New York Central R.R.: defendant set fire to woodshed and it spread to plaintiff’s land.  The defendants were not liable for damages because proximate cause cuts off liability or else the liability would go on forever.

(2) Brower v. New York Central & H.R.R.: Plaintiff attempts to cross the railroad, wagon is hit and the contents spill out.  Thieves take the contents.  RR is liable because it was foreseeable that items would spill, the criminal acct did not magnify injury or change the events.  

(3) Wagner v. International Ry.: Plaintiff’s cousin fell out of train because the conductors did not check to male sure that the doors were closed.  Plaintiff gets off the train to look for cousin and falls down.  Cardozo says danger invites rescue: rescue is always foreseeable and the defendant is then liable

h) Change in Harm:
(1) Polemis: the defendant is liable when his negligent act causes damage.  Ask if the injury was caused directly by the negligent act.  If so, go to jury.

(2) Wagon Mound: adopts a different view than Polemis, finding Polemis to be unfair because you are held liable for things that are unforeseeable. This is a limited liability view, if harm is not in the snapshot at time of act, liability can be cut off.  Wagon Mound pulls into port and a latch is left open which allowed oil to leak and a fire is started across the water.  Court holds that Polemis does not apply and this is not foreseeable. In this jurisdiction, there is a fostering of relationships without the fear of liability.

i) Change in Party:
(1) Palsgraf and Foreseeable Plaintiff:

(a) Fireworks go off when a package is dropped while getting onto a train. The explosion causes scales to fall on the plaintiff, although she was at some distance.  Plaintiff says the RR is liable. Look at Cardozo and Andrews view to determine the foreseeable plaintiffs

(b) Cardozo: dominate view; foreseeable zone of danger, if you are outside that zone, there is no Foreseeability and therefore no liability.  Take a snap shot a second before the package drops and identify who is in the zone

(c) Andrews: The jury should decide who is foreseeable.  As long as plaintiff was injured by negligent act then it goes to the jury.  Most consistent with Polemis.  This is a change in plaintiff and a change in harm.  If negligence toward one individual harms the second person the second person is a foreseeable plaintiff.

(d) Andrew/Polemis complement each other and Cardozo/Wagon Mound complement each other.

B. Negligent Infliction of Emotional Distress

1. There is usually some physical injury manifestation, otherwise the plaintiff must show that there was a threat or damage created by the defendant, of an injury (brings this closer to intentional infliction of emotional distress)

2. Target Zone Problem or bystander liability: mother see her child hit from other side of the street

a) Majority rule: no recovery, must in target zone of negligent conduct

b) Modern Trend: she recovers, target zone limitation is rejected as long as the plaintiff is a close relative that perceives the injury

c) Dillion v. Legg: Defendant struck and killed child.  Mother and sister witnessed the accident and sue for emotional distress.  The court allow their claims ridding of the hard-core proximity rule

3. Socio-Biological School: believes that Dillion is a correct ruling but should go farther because there is no greater injury than the lose of a child.  

C. Affirmative Duties

1. There is no duty to rescue

a) Yania v. Bigan: Yania went to visit Bigan.  Bigan had holes filled with water.  Yania jumped in and could not get out.  Bigan did nothing to help and Yania drowns.  There is no duty to rescue, even if a low cost.  If we require rescue, where does it end.

b) Posner says that low cost rescues may be efficient.  If you see a flowerpot about to fall on another person.  At that moment you have wealth by having the information that incident is about to happen.  In a perfect world you can sell this information and gain wealth.  If you do not sell the wealth it is gone once the incident occurs.  It may be efficient to give up wealth because it avoids a greater cost to society.  

c) Epstein takes a different view by making the slippery slope argument.  What is a low cost rescue, it is very subjective and to a jury it always looks low cost to save a life.

2. Exceptions:

a) Relationship: because of a relationship, there is an affirmative duty (employees, common carriers and innkeepers, owner and occupiers with invitees)

(1) Kline v. 1500 Massachusetts Avenue Apartment Corp.: landlord is held liable when tenant is attacked in the hallway of the apartment building.  Landlord knew that these attacks were occurring and had the ability to try and prevent them through tighter security. 
(2) Tarasoff v. Regents of University of California: Mr. Potter killed Tarasoff after being held by the psychologist (employee of UC).  Potter was obsessed with Tarasoff and told his doctor.  The plaintiff argues that he should have told the plaintiff of the obsession and the doctor says that he can’t because of doctor-patient confidentiality.  There is a duty to warn a third party if they reasonable believe the patient will do harm.  Adopts an outcome determinative structure in which we decide that a human life is more important than the confidential relationship, turning on Foreseeability.
(3) Promotional Activities can lead to liability, especially when there is a past history to indicate Foreseeability.  

b) Impose a duty to control the conduct of third persons:

(1) Right and ability to control the third party

(2) Knew or should have known of facts to get you to do something.

c) If you chose to rescue then must use reasonable care

3. Analysis:

a) Did the defendant do anything to put the plaintiff in peril?  If yes, not a true duty to rescue case.  If no, there is not a duty to act (unless you are a physician in some states)

D. Defenses and Plaintiff’s Conduct

1. Contributory Negligence

a) Plaintiffs Negligence is a complete bar to recovery

b)  It is the same as the case the plaintiff must prove against the defendant but flipped.  Defendant says, “If I am negligent then so are you”.  

c) Look at the same analysis as for negligence (Hand Test, Causation Issues, Reasonable)

d) Fellow-Servant Rule: employer cannot be held liable for the negligence of one employee toward another employee.  If an employee knows about a dangerous condition and the employer knew about it and let it occur than you cannot hold employer liable.  Developed in Industrial Revolution, Critical Legal Studies movement demonstrates that these appear neutral but are obviously pro-employer and created in an effort to rid of cases in which an employee brings against an employer.

e) Examples:

(1) Butterfield v. Forrester: Forrester was making repairs to his home and left a pole in the road.  Butterfield was thrown from his horse when he was quickly riding down the road.  Forrester was negligent in putting the pole in the road but if Butterfield weren’t going so fast, injury would not have been too bad or even occurred.

(2) Gyerman v. United States Lines Co.: court decides that plaintiff’s negligence is a legally contributing cause of his harm if it is a substantial factor in bringing about his harm

f) Exception is the Last Clear Chance Doctrine:

(1) Helpless Peril: defendant must have had actual knowledge or should have known of plaintiff’s helpless state.  Plaintiff must be in a state in which he cannot extricate himself (i.e. face down in the middle of the street)

(2) Inattentive Peril: Defendant must have had actual knowledge that the plaintiff was in actual peril (plaintiff could have extricated himself if he had been attentive).  Difficult standard.  (I.e. did not respond to car horn trying to move you out of the street)

(3) The defendant must have been able to act at the time of the incident

2. Comparative Negligence (Partial and Pure)

a) Partial Comparative negligence is determined by the 50% mark.  If Plaintiff is more than 50% at fault, there is no recovery.  If plaintiff is less than 50% fault, recovery is permitted. 

b) Pure Comparative Negligence: Recovery is allowed for percentage of the award attributable to the defendant (If plaintiff is 80% at fault and the defendant is 20% at fault: plaintiff may recover 20% of the damages)

c) Last Clear Chance Doctrine does not apply.

3. Assumption of the Risk (?)

a) There is implied and expressed assumption

b) One sees the risk and unreasonable and voluntarily takes it on. This is a complete bar to recovery in all jurisdictions when assumption of the risk is expressed.  

XII. Strict Liability

A. General

1. This is liability without fault on the defendant’s part

2. Prima Facie case is the same as negligence but instead of standard of care we have an absolute duty to make it safe.  

3. Gives an incentive to take all those precautions that are worth taking

B. Areas of Strict Liability

1. Animals

a) One is strictly liable for any wild animals in your possession.  

b) The difference between wild and domesticated animals is animus revertendi: can be taught to return home, agricultural statutes or history of the animal.

c) Domesticated Animals are entitled to a one free bite rule: with a domesticated animal you are strictly liable until something happens once.  If you know or have reason to know of animal’s vicious propensity then there is no one free bite.

d) This is efficient because it is cheaper to fence animals in than to fence everyone else out.

2. Ultra Hazardous Activity (Abnormally dangerous activities)

a) There is no clear list of which activities qualify as ultra hazardous.  Looking for activities with a high risk, likely that harm will result and cannot limit the risk through reasonable care.

b) Example:

(1) Spano v. Perini Corp.: Plaintiff owns a garage in NY and a customer has his car in the garage.  The defendant was building a tunnel nearby and the car was harmed.  The court finds that blasting company’s liability covers any resulting damages (i.e. held strictly liable)

(2) Indiana Harbor Belt R.R. v. American Cyanamid Co.: Chemical Corporation is shipping chemicals via RR and someone the chemicals leak onto RR yard.  The RR is suing for cleanup fees alleging that they are liable for shipping ultra hazardous materials.  It was a faulty value that caused the leak, not the chemicals itself; there is no way to avoid using the railroad.  Can still be negligent.  

C. Defenses

1. NOT CONTRIBUTORY NEGLIGENCE

2. Assumption of the Risk:

a) Based in some implied or expressed consent to encounter risk.  

b) In products cases, court will generally require a defendant to show that the plaintiff understood the danger assumes and that the plaintiff acted unreasonably in using the product

(1) Ex: buy equipment with instruction book.  In the book there are warnings that say before using it, it is imperative that you warm up the machine for three minutes.  The guy ignores this and uses the machine and is injured.  This is a complete bar to recovery.  If he did not read the book then the man may recover.

c) Complete bar to recovery

d) If the defendant did not see the risk but was careless, can recover.  

XIII. NUISANCE

A. Private Nuisance: 

1. Interferes with someone’s use or enjoyment of his or her land.  Uses an objective test.  

2. The court will balance the interests: look at the type of activity in terms of whether it is common or suitable to the area, the utility or social value of the activity, the degree of the cost of the activity to the neighbor and cost of eliminating the offending character of the activity.  

3. Possible to come to the nuisance and sue.  Don’t have to be there first.

4. Jurisgenerative: lends itself to the resolution that Feminist believes in.  There is a conflict of uses and the court is resolving the issue.  Usually does a cost/benefit analysis.

5. Examples:

a) Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc.: Appealing an injunction to build a 14-story addition to the hotel, brought by the Eden Hotel.  This addition will cast a shadow on the plaintiff’s property.  The court finds that ones legal right does not include the surrounding sunlight and air, therefore not a nuisance

b) Rogers v. Elliott: Church bell rings and it started to cause convulsion to plaintiff.  The plaintiff asked them not to ring the bell but they did not comply.  Must show a substantial and unreasonable harm to use and enjoyment to demonstrate a nuisance.   Bell ringing would not be substantial (usually defined by a reasonable person standard) or unreasonable harm.

(1) The substantial issue goes more to the gravity or scope of the deprivation to eliminate small inconveniences.

6. Typically do not allow aesthetic nuisances

B. Public Nuisance

1. an activity that harms the public at large or interferes with the use or enjoyment of public property.  Many states restrict this the right to sue for public nuisance to the state

XIV. General Considerations

A. Vicarious Liability

1. Respondeat Superior: employers are liable for tort of employees committed within the scope of employment.  When outside the scope, the employer cannot be held liable but the employee can still be liable

2. Parents and Children: parents are no liable for the torts of their children, except if there is a statute that imposes vicarious liability for intentional torts.  Parents are still liable for their own actions involving children (i.e. if a parent gives a kid a gun, they may be liable)

3. Independent Contractor: may use this as a defense against liability but if there is any supervision then this is no longer a defense.  Also, there are some non-delegable duties. 

B. Joint Tortfeasors

1. Two or more defendants, usually in a fiduciary relationship

2. At common law the following situations lead to Joint and several liability:

a) Where the defendants acted in concert to cause the harm

b) Where the defendants acted independently but caused indivisible harm (a divisible harm is called a concurrent cause: the two are held liable if they are substantial factors in causing the harm, two truck hypo)

3. Joint and Several liabilities: each individual defendant is responsible to the plaintiff for the whole amount.  After the decision, the defendants go to other defendants and decide how to pay according to:

a) Contribution: A and B are defendants, A has paid the entire judgment. A can sue B for half

b)  Indemnification: can get entire judgment back by suing someone else if someone is more responsible.

c) Products Liability: used to reach a wholesaler or retailer through indemnification

d) Comparative Contribution: Allow the defendant to pay according to relative fault.

XV. Products Liability

A. General

1. Can be brought as negligence theory, strict liability or even an intentional tort.

2. Applies only to sellers not casual sellers (i.e. at a garage sale)

3. Elements for a negligent product liability case:

a) Legal duty: established by showing that this is a commercial supplier

b) Breach: negligent supply or sale of a defective product.

c) Actual/factual causation

d) Proximate causation

4. Examples:

a) Winterbottom v. Wright: Winterbottom was employed to drive a coach to deliver mail and was working for Atkinson, who worked for the postmaster general.  There was a latent defect in the coach and Winterbottom was injured.  He sued Wright who was responsible for upkeep of the coach.  The court rules that Winterbottom cannot recover because there is no privity between the parties.  This was the rule for much of our history  

(1) This was the policy during the Industrial Revolution in an attempt to lead to an incentive to develop.

b) Escola v. Coca Cola Bottling Co. of Fresco: A waitress places coke bottles in a refrigerator and the fourth one exploded in her had.  Apply strict liability because the manufacturers have knowledge that consumers don’t have (this was changing world with new technology of mass production with latent defects: increasing knowledge gap with new technology).

(1) There is an incentive to correct all defects worth fixing in strict liability because the manufacturer has all the information and there is the ability to externalize costs to consumers.

B. Types of Product Liability Claims and Restatements Second §402A and Third

1. Restatements Second §402A (Strict Liability): one who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer.

a) Need a product; if you have service it is not strict liability

b) Product must be defective
c) Sellers, manufacturers, distributors and assemblers are all potentially liable
2. Restatements Third §2: moves toward negligence.  Don’t want companies to overcompensate and then raise the price to consumers

3. Manufacturing Defects

a) There is something in the product that was not meant to be there.  Can be structural integrity or foreign objects.  The defect usually only effects a few products.  

b) Under Restatements Second: ask is this something that departs from its intended design- Strictly liable
c) Under Restatements Third: Still strict Liability

4. Design Defects

a) Affects all of the products creating the same type of injury.

b) Under Restatements Second (Strict liability): 

(1) Consumer Expectation Test: ask what would a reasonable consumer of the item would expect from a product in terms of safety

(2) Even if you satisfy this test, most states you can still find the product defective under the risk utility test or feasibility alternative test
(3) Risk Utility Test: much like a Hand theory analysis, consider the whole range: availability of alternative products, how expensive it would be to make it safe, how great utility it gives to society, feasibility of alternatives.  This can be subjective

c) Under Restatements Third (Negligence):

(1) Rid of Consumer Expectation Test and ONLY apply the Risk Utility Test for negligence

(2) Threshold question: An item is defective if it could have been made safe by a reasonable alternative design

(3) Can use Contributory Negligence as a defense

5. Warning Defects

a) Need to warn the person as to correct use, it is foreseeable that people may not realize certain aspects of the product, there is no manufacturing or design defects.  Imposes an assumption of the risk.  Has to be placed in a way that is most effective and in a permanent way (i.e. a car manual is not enough and a sticker that can peel off and therefore is not an effective warning).

b) Questions to ask: Is the warning adequate for the prospective consumers of possible risks that are not obvious?  Is the warning reasonable as to where it is placed and how it is written?   

c) Cannot warn away everything

d) Under Restatements Second:

(1) Strict Liability

e) Under Restatements Third:

(1) Negligence

f) Not required to warn about allergies that they should know about.  If you are a sensitive person you are expected to monitor foods that you can see.  Must warn if there is an ingredient that cannot be discerned and there could be a substantial reaction.  

6. Not generally liable for the misuse of a product, unless it is foreseeable (i.e. hoof cream).  Product Liability analysis does not apply to something that has been substantially altered (the alteration must be the cause of the injury) unless the alteration is foreseeable

7. Inherently Dangerous Items: Low utility and high risk may = defective.  Do not need to find defect

a) Highly unreasonable, high risk and low utility (toy gun shooting metal pellets).  Restatements says that you do not need proof of an alternative design and therefore manifestly unreasonable and defective

8. Res Ipsa Loquitor:

a) Negligence test that does not apply to those states applying Restatement Second

b) Restatements Third §3: failure to perform a manifestly intended function: instead of negligence use the word product defect, exclusive control not necessary but otherwise serves the same inferential result.  The jury can conclude that the defendant is negligent because there are no superceding events. 

c) Have to rule out the conduct of third parties or any extrinsic force that harmed the product 

(1) Ex: TWA plane, must rule out a missile and then there is no need to prove what the defect is because the jury can infer liability

9. Restatements Second §402A comment K unavoidably unsafe products

a) There are some products with high risk and high utility; under Restatements second there was a provision that exempted manufactures from avoidably unsafe products (especially pharmaceutical companies) but they are not protected from negligence, just product liability.

(1) Blood Shield Laws: 47 states have these laws:  protects sellers of blood and blood products from strict liability and warranty (can still be held liable for negligence).  

(2) Restatement third continues the protection fro pharmaceuticals.  
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