
Torts Class Outline - Professor Turley – Spring 2003
PART ONE:  PHYSICAL AND MENTAL HARMS

Chapter One - Intentionally Inflicted Harm:  The Prima Facie Case and Defenses


Intentional Torts:  area of torts requiring an evil act (action) and an evil mind (intent).  Unlike in criminal law, the P is a private person, not the government, and there is a preponderance of the evidence rather than the burden of proof.  Differs from negligence in that negligence DOES NOT require an evil mind.

Intent:  Have to have intended act to bring about a result (classic theory) or person knows with substantial certainty that injury will occur from the intended action (modern) (i.e. pulling chair out you’re pretty sure someone is going to fall)



By invading a person’s space, you are taking a risk that a harm will 


occur.

Transferred Intent – (accepted by all states) If A intends to hit B but hits C instead, it’s an intentional tort

Limits:  the extent of these limits are decided by the jury 

1) Temporal/time sensitive: must occur at the time of the original act

2) Must be the same act or type of act that was originally intended; when there is a change in the act, it is harder to show the connection

A. Physical Harms



1. Battery and Consent



DEF: Intentional infliction of a harmful or offensive bodily contact without 

consent (offensive bodily contact); invading space is offensive
Vosburg v. Putney – kid kicks other which ends up causing all sorts of medical problems to his leg

Minority Rule: Court finds intent to commit battery as a violation of a rule. (i.e. violated classroom etiquette rules)

Garrett v. Daily – 5 year old pulls out chair from old lady.  

MAJORITY RULE: Liability for substantial certainty that harm will occur (i.e. that woman would attempt to sit down and therefore hurt herself even though he did not intend to break her hip).

Mohr v. Williams – doctor operates on other ear when realizes that it’s worse. Rule:  Offensive touching is any intrusion/surgery on a body part without consent 
Exceptions to need for consent
Emergency Exception:  if there’s an emergency, the doctor doesn’t need to get consent
Substituted Consent:  if person cannot make own decision, someone can be authorized to do that for them
Life support decision: look to family for substituted consent but the court can overrule; spouse is considered to have the superior claim over the family 
Guardian ad litem: someone appointed by the court for either 1) minors or 2) people unable to make their own decisions
MAJORITY RULE:  Consent vitiates intent – a volunteer suffers no wrong
Hackbart v. Cincinnati Bengals – pg.25 – football player doesn’t consent to injury caused by late hit which is against the rules of the game

Hudson v. Craft – unlicensed carnival boxing match where one guy gets injured.

Court finds that boxers were a protected class as they could not consent to something that was illegal.  Promoter is cheapest cost avoider.

MAJORITY RULE: Consent vitiates intent
Protected classes - people who cannot consent:

1) Minors

2) Mentally incompetent (some states)

3) Consenting to an illegal activity

4) Consent by force


2. Nonconsensual Defenses




i.  Insanity



McGuire v. Almy – nurse injured when trying to control the insane 



patient she cares for.  MAJORITY RULE: insane people are liable for 


the damage they do (even though they may not know they who they 


are hitting, they know who they are hitting something/someone – 



the person who caused the wrong should be liable.  Gives those 



responsible incentive to avoid these injuries.) (there are some states 


where the insane aren’t liable but most cases they are) 



ii.  Self-defense



Courvoisier v. Raymond – jewelry store owner mistakenly thinks 



he’s in danger and shoots a cop.  RULE: If you act in “reasonable” 


fear of your safety, you can use “reasonable” force (no excessive 



force) BUT you can’t act in retaliation – no time passing.  In addition, 


you don’t have to retreat, you can stand your ground.   Can also use 


the privilege of self defense if you are defending others.



iii.  Defense of Property




M’Ilvoy v. Cockran – M’Ilvoy tearing Cockran’s fence




and Cockran is wounded repelling off fence.  RULE:  To get someone 


off your property, you must first verbally ask them to leave and then 


you can assault and batter them (lay gentle hands upon) but you 



cannot wound them.  You can A + B them if they are forcibly on your 


property.  Can only wound them in response to their A+B on you.  







Bird v. Holbrook – peacock flies into garden, guy is injured by spring 


gun



Malitor Manus – you can lay gentle hands upon to repel but you 



cannot wound or kill for property.  If they fight back, it can be 



self-defense and you can use reasonable force.



Make My Day Law – if someone enters your residence, you’re 



allowed to kill them.  The area is called your curtilage (defined on a 


state by state basis.)  Must show a reasonable belief that person 



was breaking in.  



You cannot do something indirectly than you can do directly (spring 


gun) if you’re not allowed to shoot someone yourself, you can’t have 


a machine do it




iv.  Recapture of Chattels (moveable, transferable property)



Kirby v. Foster – accountant takes money boss gives him to make up 


for money taken out of his pay check for missing funds. RULE: You 


can use force if someone got the stuff from you due to fraud, force 


or without claim of right.  If you willingly entrust your property to 



another, you can’t forcibly take it back.  If you know who the person 


is and you have recourse to the legal system, you can’t use force to 


take back property.  Deadly force can never be used.  




v.   Necessity



Ploof v. Putnam – storm on the lake, dock owner won’t let sailing 



family stay on his dock, their boat crashes they get injured and lose 


all their stuff. Because of storm, dock owner should have let them 


stay because of private necessity - we value life over his right to 



keep people off his property – defense to trespassing



Private Necessity allows people to do things that normally would be 


torts – i.e. trespassing in case of a storm



Public Necessity: Can justify torts if you are doing so due to a public 


necessity.  Champion of the neighborhood can bulldoze other 



people’s houses to stop the fire from spreading and destroying the 


town.  Many states have limited public necessity to state actors – 



virtually all must compensate for the destruction of private property.


Vincent v. Lake Erie Transportation – steamship docked, storm develops and the boat is tied down to the boat as the lines break.  The dock is damaged by holding the boat down.  Private necessity comes with a duty to pay damages – must compensate the person who’s property was injured by your necessity.  
EXAMPLE OF ECONOMIC:  The boat owner is the cheapest cost avoider because he had the greatest access to information that the storm was coming and was in the best position to avoid it.

B. Emotional and Dignitary Harms

1. Assault

Reasonable apprehension of battery – still need intent for it to be an intentional tort (otherwise it’s negligence).  

GENERAL RULE: Words are not enough for an assault BUT there have been exceptions.  There has to be some sort of physical manifestation.  

Assault is usually a preexisting condition of battery BUT can have a battery without the assault.

2. Offensive Battery
     Alcorn v. Mitchell – in court, guys spits in other’s face.  Court allows
     recovery of the spitee.  Battery that doesn’t hold up to the standard of
     battery/no real injury other than to the dignity 

DON’T WORRY ABOUT THIS FOR EXAM
3.  False Imprisonment

     Being held in a confined space against your will


You cannot be held under fear of a future event only in fear of an 


event already in progress (i.e. if you leave I will hunt down your 


friend vs. I have a person waiting at your friend’s house with a gun 

to hurt your friend if you leave)

This is a VERY NARROW category of liability!

Can be contained by threats not just a physical containment.
Not required to take a risk to escape but if there’s a reasonable way to escape, you must try to escape.  



Confined space can be large or small – size doesn’t matter.

Beware cases of negligence – there must be intent to hold for false imprisonment.  

Person can be imprisoned while drunk, asleep or otherwise unaware of their imprisonment.

Bird v. Jones – Block off the highway for a race and don’t let a guy pass.  No FI because no confined space.

Coblyn v. Kennedy – old man detained when they think he stole an ascot.  No reasonable basis for imprisonment.  

Defenses to FI: Protection of personal property, consent of the person who is imprisoned, parental control and discipline.


4. The Intentional Infliction of Emotional Distress: 

Extreme and Outrageous Conduct
Wilkinson v. Downton – guy causes harm by telling woman that her husband is dead when he’s not

Restatement § 46

Need to show – 

· extreme or outrageous conduct 

· caused intentionally or recklessly- deliberate disregard for the high probability of emotional distress
· Resulting in severe emotional distress or bodily harm

When it effects a 3d party:

You can recover for severe emotional distress if you’re part of the family and you’re present, even if you’re not injured.  If you’re not part of the family, you must be injured to recover for IIED.

It’s much easier to recover for ED when there is some contact/physical harm

Intentional Tort  & Definition
    Rule Details

Notes   
     

	Battery: intentional act which brings about harm or offense to a person
	MAJORITY RULE: Liable if there is substantial certainty that harm will occur; Offensive touching without consent
	MINORITY RULE: Intent is formed by breaking a rule or law

Does not need to be preempted by assault

	Assault:  The creation of a reasonable apprehension of battery
	Requires intent otherwise it is negligence
	There are rare cases where words alone are considered assault

	Offensive Battery:  Battery which does not cause actual injury other than against the person’s dignity
	
	

	False Imprisonment:  Being held in a confined space against your will

MAJORITY RULE: There must be total obstruction and detention
	Does not require a locked door; you must try to leave if you are NOT taking a risk to do so; future threat is not false imp.
	Defenses include: protection of property, consent, parental control

Narrow category of liability

	Intentional Infliction of Emotional Distress: extreme or outrageous conduct caused intentionally or recklessly and resulting in severe emotional distress or bodily harm
	Easiest to collect if it is accompanied by physical harm

Restatement § 46
	To collect for 3rd party harm, see Dillon v. Legg for Majority Rule



Defense


Definition


Exceptions

	Consent
	Volunteering or consenting to the potential harm vitiates intent
	Emergency Exception; Substituted Consent; Life Support Decision; Guardian ad litem; parties which cannot consent

	Insanity
	MAJORITY RULE:  an insane person can be liable for battery
	MINORITY RULE:  Insane person is not liable

	Self-Defense
	Using force to act in reasonable fear of yours or others safety 
	Time (defend not retaliate); Response must be reasonable

	Defense of Property
	To remove someone from your property, you must first ask them to leave.  If they do not you can “lay gentle hands upon” (moliter manus)
	You can use force if they are forcibly on your property (self-defense); Make My Day Law; cannot do something indirectly that cannot be done directly

	Recapture of Chattels
	You can use force to recover property if someone got it from you through fraud, force, or without claim of right
	Deadly force can never be used; you cannot use force if you 1) entrusted the property to the person 2) know the person and can pursue recovery peacefully (in court)

	Private Necessity
	Gives you the right to commit a tortuitous act  (i.e. trespassing) if you are in a life threatening situation regardless of how you got into it
	Is accompanied by a duty to pay damages to the injured party (i.e. if you harm the property you must trespass on)

	Public Necessity
	Gives you the right to commit a tortuitous act (i.e. destruction of property) if it is for the general public good; MAJ RULE: this is only available to government
	Majority of states have statutes that require government to compensate for the destruction of private property; however compensation does not always cover pub. necessity

	Intoxication
	
	Unintentional hitting due to alcohol (i.e. flaling arms) is negligence and a possible defense for liability.  It is an intentional tort if you wanted to hit someone – clear directed action against an individual


Chapter Two - Strict Liability and Negligence: Historic and Analytic Foundations

Strict Liability – Form of liability that does not require a showing of fault – doesn’t matter whether your actions were reasonable

Negligence – based on notion of fault and standard of care – requires unreasonable actions

A. Strict Liability and Negligence in the Last Half of the 19th Century
Brown v. Kendall – breaking up a dog with a stick and he hits other guy in the face.  Court found that he was liable because he was not acting with ordinary care.  Burden of proof that Δ acted without reasonable care is on the plaintiff.
Fletcher v. Rylands – flooding of the mines case.  If you introduce something perilous on your land, you are responsible for its damages.  Distinction between natural and unnatural use of land.  Final case ruling:  If the use of the land is natural, a negligent standard for damages is attached.  If it is unnatural, a strict liability standard is applied.  This distinction between  natural and unnatural use is still used today.
US system was applying more of a negligence standard at this time thereby encouraging the onset of the Industrial Revolution – low liability costs and low labor costs.  This ruling still applies today in certain U.S. cases.
Brown v. Collins – barbaric to apply the Rylands standard of strict liability.
Powell v. Fall –  Supports Rylands decision – man had a locomotive on road that emitted sparks and caused damage – he was profiting from this unnatural use and should pay for it even though he was operating the locomotive in accordance with the law - just because you’re following the laws doesn’t mean that you are reasonable (this would be reasonableness per se).  There is no such thing as reasonableness per se, but there is negligence per se.  If there’s a statute, the jury looks to the elements of the statute to define the standard of care and someone can be negligent per se (as a matter of law) by breaking it but you must still prove causation.

D. Strict Liability and Negligence in Modern Times


Stone v. Bolton – cricket case.  There was forseeability that this would happen 
because the ball had been hit out of the park before.

Economic Analysis – strict liability forces people to internalize costs and therefore 
avoid injuries.  Weighing the cost of the injury versus the cost of avoidance.

Hammontree v. Jenner – guy has a seizure and plows through a bicycle store, 
injuring woman.  He used to have seizures but not in years.  Court doesn’t apply 
strict liability to auto accidents – must have been foreseeable that this guy would 
have a seizure while driving.    

Corrective Justice – justification for negligence over strict liability because 
negligence looks to find fault and correct people’s actions

Chapter Three - The Negligence Issue

	Question
	Yes
	No

	
	
	

	Was the person reasonable in their actions?
	Case is over – unless it is a question of negligence per se
	Go to causation

	Was this unreasonable act the factual cause of the injury?
	Go to proximate cause
	Case is over

	Was the act the proximate cause of the injury?
	Look at defenses or restrictions on liability
	Case is over

	Are their defenses for all or part of the liability?
	
	


Determining negligent liability:

1. Was this person reasonable in their actions towards another?

a. If this is answered in the affirmative, then the case is over

b. However, if it is a circumstance of negligence per se, you skip directly to causation

2. If not reasonable, 

a. Was that unreasonable act the factual cause of the injury?

i. If not, the case is over.

b. If it is the factual cause, was it the legal cause (proximate cause) of the injury? (There are principles of law that restrict some liability even when it is the factual cause)

i. If so, is there a defense that would excuse either all or part of the liability?  (i.e. assumption of risk, contributory negligence, etc.) 

A.The Reasonable Person

GENERAL RULE:  A reasonable person is determined by an 



objective standard.  The attorney must create the image of a 



reasonable person with some of the characteristics of the ∆.  


Characteristics:

1. Lack of knowledge is no excuse unless the attainment of the knowledge requires a high cost or is impossible

2. A beginner must act with ordinary skill and care.  An expert must act with their superior knowledge and skill.

3. Level of wealth is NOT a factor

4. Age of a minor: 7-11 Rule (think of as the 7-14 Rule)


7-11 Rule: If the child is under 7, incapable of negligence.  7-14 presumed inacapable of negligence but presumption can be rebutted.  If 
you’re over 14 you’re presumed capable of negligence.  Ages 7-14, Π tries to make child look smart and Δ tries to make them look stupid
5.   Intelligence is not a factor in adults – stupidity or low IQ 

    is not a defense to lower reasonable person standard
6.  Age of an elder – usually falls more to the physical  ailments that the person has

7. Age does not apply to regulated acts (i.e. driving) or to “adult acts” for minors (hunting is not adult act) – breaking the law is negligence per se
8. Mental disabilities are NOT a factor with the exception of the Breunig Rule (extreme cases of insanity that have not occurred before are potential defense for negligence)
9.  Physical disabilities are a factor
10. Common carriers are held to a higher standard of reasonableness
Vaughn v. Menlove - Menlove’s hay rick catches fire and damages his neighbor’s property. Court finds that it doesn’t matter if he thought he was acting reasonably, only what a reasonable person would do.  Reasonable person is an objective standard of the general reasonable person.  We don’t take into account whether the person is smart or stupid but do consider some physical attributes (reasonable blind person, reasonable deaf person.)

Roberts v. Ring – Old guy with poor eyesight driving along and hits a little kid.  Court finds negligent because the state has requirements that a person have a minimum level of hearing/sight, the jury can skip the negligence and go straight to the causation – negligence per se
Daniels v. Evans – minor riding motorcycle causes accident.  Minors involved in an adult activity are held to an adult standard despite their status as minor.  Generally licensed activities or activities restricted by age are considered adult activities.  7-11 Rule
Breunig v. American Family Insurance – lady driving a car thinks she’s batman.  Court found that she was liable for her damages because there was forewarning that she was ill.  

Breunig Rule (dealing with extreme cases of insanity due to incapacity):  Insanity that has never occurred before is a potential defense for negligence – specific occurrence; lesser mental illnesses or recurring occurrences (episodic) are not covered under this rule.  Phobias are treated as episodic unless the fear has never occurred before (phobias is a newer area to be analyzed under this rule)
Fletcher v. City of Aberdeen – construction worker forgets to put the barrier up, blind guy falls in the hole. 

RULE: Cities have to anticipate that there are blind and deaf people in the city.  A reasonable city would foresee the blind.  For uncommon disabilities, state statues determine responsibility.  Each state determines the Federal Disabilities Act differently and their interpretation is codified and applied.
Lyons v. Midnight Sun – Reasonable person standard means reasonable under the circumstances – this includes acting reasonably during an emergency
Robinson v. Pioche – Drunk guy falls in a hole.  Court finds that company should have taken account for the impaired – drunkenness, blindness, etc.  Although contributory negligence could be an argument here.
Denver and Rio Grande v. Peterson – must provide the same care regardless of a person’s wealth.  


B. Calculus of Risk
Blyth v. Birmingham Water Works – water works installs water main.  25 years later, a severe frost sets in and busts the main, destroying the house.  

Court finds that a reasonable utility company wouldn’t have foreseen this frost because it was so unusual.  

Many cities have codified the idea that it is the responsibility of the homeowner to maintain their utilities.  However, the utility companies tend to be the cheapest cost avoider:
1) they are in the best position to know if a change is necessary – have records as to where else this has occurred, where these lines are, etc.
2) The are in the best position to internalize the cost and pass it on to all the homeowners in the area
This case is an example of the ability to injure someone and yet not be liable under the reasonable person analysis.
Eckert v. LIRR – guy dives onto the train tracks to save baby, gets hit by the train and is killed.

No contributory negligence because the rescuer was reasonable in trying to save a life.  The rule is rescuers are always reasonable regardless of the chances of success.  See Duty to Rescue.


Osborne v. Montgomery – Reasonable person analysis – man hit boy on 


bike when he opened his car door.  Was not reasonable because a 


reasonable person looks at what is outside before opening the door into the 

middle of a street.
Cooley v. Public Service Co. – Electric lines fall on phone lines and cause big sound on the phone line, injuring Cooley’s ear.  Court finds that the risk of injury to people on the street is greater than the benefit of protecting the people on the phone.  Reasonable company wouldn’t have paid to avoid the injuries (like burying the lines.)  


ECONOMIC ANALYSIS: Calabresi argues that this should be a strict liability offense.  The utility company would weigh the cost of the avoidance with the cost of paying for injuries.  If they determined that injuries were cheaper, then they would pay for them under strict liability.  But, this is a negligence issue and is just looked to see if they acted like a reasonable utility company.

United States v. Carroll Towing – Barge driver leaves barge – disaster ensues.  

HAND FORMULA:  B (burden) vs. P(probability) times L (loss)

Use this to determine reasonableness.  


B = Burden of ∆ to avoid accident or injury


P = Probability of injury


L = loss; the injury itself

B > PL : ∆ reasonable in not avoiding the accident

B < PL : ∆ was unreasonable (and likely negligent) in not avoiding

Unless there is a claim of contributory negligence, where you analyze the other way, the ∆ wants the PL low and B high to show that he is reasonable.

Punitive damages are recovered where B is MUCH > PL

When L is the loss of a life, B must be very big and P very small (i.e. such an accident only occurs once every 300 years and is VERY expensive to avoid)
Expanding the Universe:  Increasing the range of accidents that you show to the jury – i.e. showing the jury all types of injuries that have occurred when RR didn’t blow whistle rather than just those who have had their legs severed by blueflagging; expanding the universe increases P & L (L goes up by the number of injuries that could occur)
Calabrisi – argues for strict liability based on the cheapest cost avoider.  Whoever can avoid the injury at the cheapest cost is liable - ∏ or ∆.  Reverse Learned Hand Theory  Cost of accident born by the injurer unless its avoidance by the victim would have cost less
Ford Pinto Case – Ford gets crushed with punitive damages because they risked lives to save $1.80 per car.  Small B, High P, High L.  This case debated over the value of the P.
Gore v. BMW – set a precedent for lower punitive damages.  This debate still continues; a new Supreme Court ruling has just occurred regarding punitive damages, but the opinion has not yet been released.
McDonalds Coffee Case – McD’s was trying to save $ by keeping coffee longer – jury found that the burden was low to avoid the many serious burns suffered.  

Davis v. Consolidated Rail – blue flag signify someone working on the train.  Worker was run over by the train because the driver didn’t see the flags.  RR could have easily avoided this accident.

Andrews v. United Airlines – bag falls out of the overhead compartment.  Court held United liable because they are a common carrier and held to a higher standard of reasonableness.  


C. Custom—what does the industry do?

To determine custom, evidence is introduced for what other persons or merchants do or do not do in this case.  However, you cannot introduce evidence of post-remedial repair (occurring after the accident in question) and experts can only testify as to what they believe the industry custom to be and not what it is.
Titus v. Bradford – railroad car not fitted right to the track; employee was killed. Court looked at what other people do to establish reasonableness (bad law now because this case relies on assumption of risk)


Mayhew v. Sullivan – worker falls down the mine hole; no hole there before the company dug it without telling him; if it was negligent and careless it doesn’t matter if it was customary

T.J. Hooper –  Radio on tugboat not working; 

MAJORITY RULE: custom can be used to show negligence or evidence of reasonableness but it cannot b used as a standard of reasonableness; custom is evidence but not a determinative factor – if it was allowed to be introduced as such a factor it would be admitting reasonableness per se.  CUSTOM IS NOT A STANDARD OF REASONABLENESS BUT MERELY EVIDENCE!
Lama v. Barras – Medical malpractice case; back surgeon didn’t tell him to stay in bed; custom was to tell him to stay in bed (conservative treatment)

MAJORITY RULE: In medical malpractice, expert testimony weighs heavily in what a reasonable doctor would do

***Turley does not see Lama as overruling the TJ Hooper because custom in industry is not the same as medical reasonableness.  

Related points:

1) An intern or resident working at a hospital is expected to provide the same standard of care as an experienced doctor.  A patient should not have to assume a reduced level of care because they are being attended to by a student.  In areas where a reasonable resident is not capable, hospitals should ensure that experienced physicians are overseeing the work.

2) Failure to rely on the PDR (physician’s desk reference) and pharmaceutical inserts is not enough to establish negligence as often doctors go on their experience with drugs after they have been on the market rather than printed material – however, printed references can be used to show custom as many doctors do rely on it
3) Application of  Locality Rule has been relaxed because of technology – doctors in rural areas need to know the same things

4) A doctor acting in an emergency need not be held to the same standard of care as an expert that would normally deal with that  problem

5) A doctor cannot be held unreasonable for using a different school of though provided that it is used by others – accepted in the industry
Heliing v. Carey – Glaucoma testing; even though it was the industry custom not to test, it was unreasonable for doctor’s not to because the cost was so low (B) and the injury was so great (L).  

Brune v. Kellinghoff (Notes pg. 220) – 
LOCALITY RULE:
Doctors used to be held to a different standard based on their locality; now they do not observe this standard because of national certification, publications and technology

· locale (i.e. small town vs. big city doctors) can be entered as a circumstance that the jury can use to weigh the evidence, but it cannot establish reasonableness; 

· specialists, or those performing as specialists (unless under emergency circumstances) are held to a higher standard – that of a reasonable specialist; 
· only question left is that of resources- you are required to have enough equipment to do the basic functions of your treatment but it is not expected that a small town clinic will have the same accessibility as a city hospital (it is important to take into account how far away the advanced care is when determining how much treatment will need to be provided at the said location).
· Doctors cannot be held to have practiced a different school of thought than they follow provided that theirs is accepted by other “reasonable” doctors

Canterbury v. Spence – Ruptured disk and doctor didn’t tell mother that there were risks associated with surgery; court held that he had a duty to inform the patient of the possible risks; an adult person had the right to determine what will be done to their body; medical malpractice is an ultimate jury decision; jury to decide whether the information would have influenced his decision to have the surgery; objective test; Even if the patient waives the right to hear the risks, the doctor must tell them.
· If patient is unconscious or mentally incapable of rendering a decision, family is placed with the responsibility
· Most informed consent cases are now considered negligence cases however some still apply a battery theory – it is negligence of the patient did not know the full information of the procedure or doesn’t consent to the exact procedure that was to be done to the body part in question, however, it is battery if the doctor treats a different body part or in a totally different way than discussed (i.e. invasive vs. laser – See Mohr v. Williams, supra)

D. Statutes and Regulations

1) What is the harm the statute is trying to protect against? 
2) Who is in the class of protected individuals? Plaintiff must fall in the class of persons the statute was designed to protect against. 

Any statute trumps the common law; statutes are developed in order to establish a “standard of care” (i.e. how to do something correctly); Negligence is the result when the standard or care is violated; however, violation of statute must be proven as the proximate cause of the injury.  Violation makes you unreasonable but not necessarily liable (pending proximate causation)



Gorris v. Scott – (notes pg. 248) statute said that animals had to be caged individually in order to prevent the spread of disease.  ∆ did not cage animals and they went overboard in a storm.  In this case, holding ∆ liable would be protecting the right class (the animals) but not against the correct harm (disease)

Martin v. Herzog – just because he drove without lights on doesn’t mean that was the cause of the accident  




Brown v. Shyne – unlicensed chiropractor; when you hold yourself out as a professional then you are held to the standard of the entire profession (lawyer/ doctor); 
what would a reasonable person assume you were representing yourself as (church clinic/ counseling standard); this case would result in a criminal case for failure to practice without a license and a civil case for injuries 
Ross v. Hartman – car stolen because he left keys in unlocked car and person was hit by the driver who stole it; statute was intended to prevent other people from getting hurt; so he was found liable for violating the statute because the injured party fell into the class of persons the statute was designed to protect; his act was the factual cause of the injury 

“Dram Shop Rule”:  holds businesses liable for serving alcohol to the level that the bartender is judged by what a reasonable person should have known in the situation (did the person come to the bar all the time to drink, did he have car keys in his hand, etc.)

· Office Parties:  there have been some cases where liability has extended here; often businesses have a cash bar so that consumption is voluntarily or they have designated drivers available

· Residential Parties:  liability has only extended here if there is obvious assistance to cause the harm (i.e. helping an obviously drunk person to their car)

Vesely v. Sager – changed majority rule on liability for serving alcohol; bar has a duty of care to the patrons; you can hold somebody liable for over-serving alcohol (3 grades of liability: bars, office parties and residential parties) 


E. Judge and Jury


Judges can be biased and counter majoritarian. Juries are supposed to represent 
society. 

On questions of fact, a jury decision cannot be reversed unless it is virtually without foundation.  A JNOV can occur if the jury makes a very major and obvious mistake.  A judge who reverses such a decision, does so at his own peril.  The appellate court’s review of this decision will be done so at a very high standard.
Appellate courts rule on questions of law unless there is a great mistake.  They must assume that the jury had access to information such as seeing the witness testify that does not come through in the case transcript that they get to review.

De novo:  “Anew”:  Appeals court reviews evidence and record of the case
JNOV: “Judgment not-withstanding verdict” - judge overrules jury decision; by doing so, he is putting himself under great scrutiny.


Two ways that judges control juries:

1) Jury instructions – must accurately reflect correct substantive law.

2) Keeping certain questions of fact from the jury – judge says what MAY be inferred from the facts, while jury says what facts SHOULD be inferred.

F. Proof of Negligence



1. Problems of Proof:  Under common law, if there is no material evidence, 

there would be no claim.  But, because of Res Ipsa, you have an opportunity 

to determine reasonableness absent evidence.



2. Res Ipsa Loquitor: allows for negligence claims where there is no 


evidence or evidence has been destroyed (i.e. plane crash); NOT CAUSE IN 

FACT; when the jury must decide if there is evidence of negligence and the 

evidence is missing – circumstances are created to allow for inferences to 

be drawn by tying what regularly occurs to facts for the specific case – DO 

NOT OVERUSE ON EXAM!



a)  Determination that the act or omission would not normally 



occur but for negligence.



b) The instrument that caused the harm was in the exclusive 



control of the defendant.




c)  No contributory negligence by third party or the ∏.

Application of Dr. Dean Widmoore’s “Football Field”:  ∏ must prove enough to kick the ball; ∆ must prove enough to kick it back; ∏ moves ball back up field; in proving a negative the ∆ would have ball first.  

Res Ipsa provides a way for the ∏ to have enough to initiate the claim when 
there is normally not enough evidence to do so.  Without this doctrine, a lack 
of evidence would cause no liability on the defendant even if he was 
responsible
Byrne v. Boadle – flour barrel hit person on the head; RIL, a barrel wouldn’t fly out of a window if they weren’t negligent (negligence implied) even though ∏ did not have evidence of exactly how the barrel was handled; Burden of proof on the defendant to prove that they were not negligent – show the probability that 

1) the falling would not have occurred absent negligence 
2) that is was in fact the defendant or one of his servants that 
caused the falling (in this case, it is highly unlikely that 
   
anyone else would be doing the job) – put in all possible 
defendants and drop them out as they can prove they had 
nothing to do with the injury
Colmenares v. Sun Alliance – guy injured on the escalator; there is no question of negligence as the escalator obviously malfunctioned, but the question revolved around who was responsible (Port or elevator contractor) 
Independent contractor doctrine: parent company shielded from liability unless you can prove they had some degree of supervision in which they can be liable for actions of their subs; exceptions are non-delegable duties:  duties which cannot be delegated; these usually include government or quasi-government arenas (i.e. government buildings, utilities, etc.) in order to prevent the government from going with the cheapest bidder with no regard for safety.  However, government can file indemnification action against the contractor who is required to have insurance to pay for such an occurrence. 

Ybarra v. Spangard – medical malpractice case doctors “conspired in silence” (I don’t know who did it) to defeat the RIL doctrine; couldn’t get evidence because they were all not speaking; ∏ could not identify the negligent person as he was unconscious during the surgery; Conspiracy of silence has been seen in other groups with similar interests including police, military, clergy, etc. 
McGonigal v. Gearhart Industries, Inc. (Notes pg. 296) – grenade exploded early in the hands of soldier.  Problem revolved around exclusive control.  Court found that the fuse that was defective was not accessible to the soldier and was therefore in exclusive control of the manufacturer even though it was in possession of the consumer.  Without a defect, this problem would not have occurred.  Extended res ipsa to products liability. (See Products Liability)
Chapter Six – Causation

At this point you have already determined the person was unreasonable; now you have to figure if the unreasonableness was the factual cause of the injury.

Do not confuse with the application of res ipsa.  Res ipsa determines reasonableness and this is to determine causation.


Example:  Sponges were left in stomach during a surgery.  The victim later developed cancer.  The sponges left can be evaluated as unreasonable under res ipsa, however, they are not the cause of the cancer.

A. Cause in Fact: Factual causation is a “but for” test, “but for” the act of unreasonableness, this injury would not have occurred; cause in fact is often reduced to a probability of 50% or more


NYCRR v. Grimstead – Husband falls overboard and wife couldn’t 


save him because life preservers were not available. Court found that 

a life preserver may not have helped because he couldn’t swim.   


Modern statutes would change this ruling today because they would 

require live preservers  


Zuchowitz v. US – Prescription told her to take twice the dose and she developed 
PPH; court held the overdose was the cause in fact of the disease. 


Even though there may be other causes, it is up to the jury to decide what 
the actual cause was.

Feres doctrine: Military cannot be sued by servicemen and families for any act caused by another serviceman (including malpractice, accident, etc.); designed by the Supreme Court; However, non-military personnel can sue for injuries caused by military personnel (i.e. out on date with army man and hit by a military vehicle – you can sue but they cannot) 

GE v. Joiner – Sued GE for cancer from exposure to PCB’s;  Abuse of discretion from judges to decide whether or not the 
testimony is allowed into the court; SUPREME COURT DECISION ***Turley thinks it should be up to the lawyers to choose expert testimony and the jury to decide whether it is reputable
Herskovits v. Group Health – “Reduction of survivability”: Reduction of the probability of survival; this case provided exception to the orthodox following of the 50% rule (i.e. unless the misdiagnosis reduced survival rate by > 50%, recovery was not allowed); a lesser percentage is now able to demonstrate cause in fact; policy rational is that doctors would have little deterrence if they couldn’t be held liable for misdiagnosis of a severely sick person; however, the jury must still find a significant reduction in probability in order to award damages 

Apportionment of Harm (Restatement 433a p. 464): You can have more than one harm and the jury can apportion damages

Alternative Liability:  when it is impossible to determine the specific wrongdoer when people are engaged in a common activity
Summers v. Tice – hunting accident and guy was shot twice in the face but they couldn’t determine who shot bullet; both negligent for shooting in his direction and not holding either liable would be an injustice; shifting a burden to the defendant, each defendant has to prove they are not responsible (proving a negative); courts cite this case when it is impossible to determine the specific 
wrongdoer and people are acting independently.  This differs from joint and several in that in J&S ∆ are acting IN CONCERT (TOGETHER) for a COMMON purpose (in Summers, each shooter was independent of the others).  
***Not precedent; keep Summers different from Ybarra – in both cases, ∆ are required to prove a negative, but for different reasons
Market Share Liability: Product is identical, identical harm and virtually impossible to figure who produced it; you don’t have to prove the exact bad actor; they were all producing the same harm; Applies when:
Barriers to plaintiff in terms of record keeping



Identical (fungible) Drug



Identical Risk Harm

Does not apply where there was not an inherent problem in the drug but in a particular batch.  You must identify that particular manufacturer.

States apply different standards: 1) National (all manufacturers are responsible) 2) Regional (people can prove themselves out by showing that they did not distribute to that region)   


Sindell v. Abbott labs (notes p. 476) – Can’t prove which distributor produced the 
defective drug because they all produced the same 
exact drug


Skipworth v. Lead Paint – Lead paint lacks the DES aspect of identical identity; 
rather it is a “mass tort” like tobacco, asbestos, etc.  Class actions are a vehicle to 
sue for mass torts but it is not the only way.
At this point NEGLIGENCE ANALYSIS:

Reasonableness/ Unreasonableness


a. Template of the Perfect Model Defendant (Physical characteristics and 


licensing requirements)


b. Calculus of Risk (Hand Formula and Custom)


c. Statute violation

NOW LOOK AT CAUSATION – Cause in Fact and Proximate
Was the unreasonableness the “but for” cause of the injury? (Cause in fact)


No: Move on


Yes: Look at legal/proximate causation


B. Proximate Cause (Herein of Duty) 

***Proximate cause is ultimately a question of foreseeability.  How far removed from the event can a person be held liable?

1. Physical Injury

Ryan v. NYCRR – Fire spreading across houses; cut the chain at the first house touched by the fire or to liability to any who are the primary direct injury of the fire; cuts off the chain; strictly a fire rule; Narrow Ryan rule still followed in a few states for fires

Berry v. Sugar Notch – Tree falls on Berry; speeding was not the cause of the injury; coincidence is not causation

Pittsburgh v. Horton – Mother decided the kid could keep the dynamite caps; Third party intervention that supercedes actual causation making the initial person that left the caps on the ground no longer liable for injuries caused; there are many intervening causes but only those that are superceding will cut off the chain of causation as in this case 

Brower v. New York Central & H.R.R. – Thieves stole goods that fell off ∏’s cart when he was hit by a train; railroad was liable because they could foresee that the goods would be stolen since they had detectives to protect the stuff. Here, 
criminal act didn’t cut off the chain of causation because RR had already shown that t was foreseeable. 

Specific acts which cut off causation for being superceding and intervening:

1) Act of G-d that is not foreseeable (i.e. snowing in Miami in the summer NOT snowing in Maine in the winter)

2) Criminal acts are superceding intervening acts (except a minority of courts still apply the Brower decision in that foreseeable criminal acts do not cut the chain – i.e. a landlord responsible for a robbery when they do not have sufficient security)
Wagner v. International Ry. – Cousin goes to try and help Herbert who fell off the train. DANGER INVITES RESCUE. Thus, all rescuers are foreseeable; all rescuers are reasonable; so RR is liable for injuries; (exception with contributory negligence where the rescuer is acting reckless and wanton – i.e. jumping off the train while it is still moving and against speech by conductor)

Social policy perspective: Don’t want to discourage rescuers. 

Determining Proximate Cause

Proximate Cause is hard to determine when: 

1) Another P. is injured that the D. didn’t act on (unforeseen P.)  

2) Change in the nature of the threatened harm (unforeseen harm)


Unforseen Harm



Unforseen Plaintiff

	Polemis – any direct result of the negligence (regardless of foreseeability) satisfies proximate cause
	Andrews – if the plaintiff was injured as a direct result of the negligence, the question of causation should go to the jury

	Wagon Mound – if the change in harm during the chain of causation is unforeseeable, causation is limited as the chain of causation is cut off
	Cordozo – only those plaintiffs within the zone of danger (snapshot before event) fall within proximate cause; jury determines the zone as a matter of fact (not law)


Polemis – Andrews : liberal and broad definitions that tend to go together – judge has less ability to exclude cases from going to the jury

Wagon Mound – Cordozo: conservative and limiting that tend to go together – limiting the role of the jury

Forseeability of the HARM:  



In re Polemis – Plank falls causing a fire which destroys the ship. Injury is the direct result of the negligence; it doesn’t matter if the harm was foreseeable, you satisfy proximate cause. (exception when a superceding or intervening occurrence is caused by a third party – i.e. Pittsburgh)
Overseas Tankship v. Wagon Mound – Rejects Polemis test; oil mucked up the harbor and the unforeseen harm was that the oil would cause a fire. 
Forseeability of the PLAINTIFF: 
Palsgraf v. LIRR – Two men tried to board train after it started moving.  Employees tried to push men onto the train and one dropped a package with fireworks in it.  The package exploded and caused injury to ∏ who was on platform waiting for a different train when a scale was loosened by the explosion and fell on her.  
Cordozo – no wrong against Palsgraf
Andrews – causation determination should go to the jury
Marshall v. Nugent – P. were foreseeable to stop and help at the scene of an accident; danger invited rescue; however, had they been reckless in how they stopped (i.e. parked car in the middle of the road with no flashers) there would not have been causation – relate to Wagner ; holding: ∆ was liable because ∏ was foreseeable
Eggshell (Thin Skull) Doctrine: You take your victim as you find them. Not a change in harm but in the extent or severity of the harm. Applies even in Wagon Mound jurisdictions; thin skull issues are not valid defenses to show lack of proximate causation because the physical state of the person does not cut off the chain of causation; think skull issues can also not be a reason to show contributory negligence.
Union Pump v. Allbritton – After emergency was over, dip shit falls off the wet pipe; sued pump company for negligence in constructing pump wrong; Holding: pump fire only created a condition in which she would fall but was not the proximate cause; the original emergency was over. Dissent claimed that the original act was not over as wetness was caused by the fire so chain was not cut off. NOTE:  Could not sue employer for failure to have the proper safety guards as she was already getting workman’s comp.

2. Emotional Distress


Dillon v. Legg – Girl is killed by driver, mother and sister sue for emotional 
distress.  Because the sister was in the zone of danger, her claim was 
allowed while the mother’s was not because she was outside.  


In Dillon jurisdictions, you can sue for emotional distress if:



Primary Plaintiff

1) You are actually physically injured

2) You are in the zone of danger but not personally injured
Third Party Plaintiff (Outside zone of danger) can ONLY recover if:

1) You are an immediate family member AND
2) You witnessed the injury (there is slight lag time here – you can arrive right after the accident occurred to see your loved one being pulled out of the car)


** Note, jurisdictions all interpret this differently (i.e. are aunts and uncles 
considered immediate family) AND they have not yet caught-up with 
technology in that if you see the act on TV you cannot recover.

Chapter Seven - Affirmative Duties

A. The Duty to Rescue


Buch v. Armory Manufacturing – 8 year old boy wanders into the mill and they don’t tell him to go, he crushes his hand; Now this would be an attractive nuisance case NOT a duty to rescue

Yania v. Bigan – Mine owner prompts another to jump into a hole, then doesn’t rescue him when he starts to drown.  NO DUTY TO RESCUE – very bright line rule.  Someone in peril you don’t have to save them.  Court found that there was no duty to rescue even when the cost is very small.  Only have to not make their predicament worse.  
The only time you have to rescue is: 
1) You put the person in danger

2) You contributed to the danger (officious intermeddler) – initiate rescue and thereby make the situation worse (i.e. moved the person once they were injured)
Posner Economic Analysis – Economics of Altruism - if the value of a life is so great, shouldn’t we have some duty to rescue.  The person in peril will pay any cost to be rescued, shouldn’t we have an incentive to make use of this temporary wealth by the rescuer?  The person with the ability to rescue or avoid the accident has great wealth for a short time.
Montgomery v. National Convoy – Not Really a Duty to Rescue Case or an Affirmative Duty Case; Stalled truckers blocking the roadway, they put up flares but don’t put up any indication at the top of an icy hill (they were at the bottom, around a curve.)  Because they created the risk, they must live up to the standard that a reasonable person would have taken to warn on-coming cars.  

B. Duties of Owners and Occupiers


Your affirmative duty is to notify of hidden dangers (when applicable), not obvious 
ones.




      Definition

  Example
            Duty to Warn

	Licensee
	Enters property with the permission of the owner for their own enrichment

Usually relates to private property
	Social Guest; Trick or Treaters; Policeman (majority of jurisdictions)
	Warn of conditions you know of; do not have to do an inspection

	Invitee
	Enters the property or business by invite of the owner which is open to the public or for business dealings

Relates to business or contractor on private land
	Supermarket Shopper; carpenter in your home
	Must warn of ALL concealed conditions and do inspections and makes repairs to avoid danger 

	Known Trespasser
	Enters your property without your permission but can be expected or is discovered
Includes peaceful entries not those there for criminal purposes
	Child chasing after their ball; people commonly cutting through your yard as it is a good shortcut
	Warn of unforeseen dangers – those that are not obvious (sign posting, etc.)

	Unknown Trespasser
	You could not have foreseen that this person would be on your land without permission
	
	No duty


Attractive Nuisance – Restatement §339 page 571; you can be liable to children in a way you can’t be liable to adults – there must be something ARTIFICIAL that poses a significant risk to children, you can be liable (i.e. wild animals on your property; not a ladder out for use, but perhaps if you leave it out for an extended period of time; swimming pool)

A landowner is liable for attractive nuisance if: 



1) They know there are children in the area



2) They know that the condition may cause serious 



bodily harm the danger of which a child would not 




appreciate



3) The cost of eliminating the danger is low compared 



to the risk involved



4)  They do not exercise reasonable care to prevent 



children from coming in contact with the nuisance

C. Special Relationships – when you’re liable for the acts of a third party

Special Relationships can provide higher or lower level of responsibility.  Although generally not responsible for actions of 3rd parties, can be in the case of special relationships.  

Restatement 315 – pg 606.  

See note at top of page 608 regarding misfeasance and nonfeasance – liability for nonfeasance is imposed by the special relationships\


Misfeasance: where Δ is responsible for making the Π’s position worse 
– obligation to act 

Nonfeasance:  Failed to aid Π through beneficial intervention – only 
responsible to act if there is a special relationship
Weiram v. RKO – (pg. 607) DJ has a roving contest.  Teenage listeners get into accident rushing to get to prize.  DJ is responsible because the act of his listeners breaking the law trying to get to the contest fastest should have been foreseeable especially since he was aiming at a teenage audience.  You are responsible for people who are responding to advertisements or sales.  Be aware of your audience.
Kline v. 1500 Mass Ave. – Kline’s building going to shit – nothing locked.  She complains, nothing happens, she gets mugged.  Landlord does have a duty to limit foreseeable risk of actions by a third party in common areas under the landlord’s control, even though he didn’t violate any housing code.  (Majority everywhere for Tenant/Landlord Relationship)
NOTE:  Why don’t we leave it to the market (i.e. let cheaper places have less security? – this is regulated by statute so market doesn’t win)
Tarasoff v. Regents of U of California – U of Cal shrink is seeing a guy.  Guy says he’s going to kill Tarasoff and doctor does nothing.  Guy actually kills Tarasoff.

Doctors have to weigh which is more important in the case of knowledge that their patients may be violent towards others.  Held to the reasonable doctor standard in determining whether or not someone is really going to do what they say.  Doctor is held to a reasonable doctor standard to determine whether or not the statement is true or just a fabrication said during treatment (i.e. I wish he were dead) 



This is a majority rule but not valid in all jurisdictions.



Must balance:

1) duty of confidentiality between patient and doctor

2) protection of the public interest


If possible actions would hurt the public safety, confidentiality is not applicable.



As attorneys, we must

1) Disclose information that can cause public harm (this includes dangerous crimes as well as knowledge – i.e. that a structure is going to fall down).  The client must fix the problem or you must report it. 

2) Recuse ourselves from cases requiring that a ∆ is lying on the stand (i.e. the admit to you that they have committed the murder but they want to plead innocent)

Chapter Four - Plaintiff’s Conduct
Defenses

Negligence Analysis


Strict Liability Analysis

	Contributory Negligence
	Complete Bar in:

    1.  Contributory States

    2.  “Partial” Comparative if

          contributory negligence 

          > 50%

Never a bar in: 

     1.  “pure” comparative
	Not a defense to strict liability

	Contributory Fault
	Does not apply a distinction in negligence (Follow contributory negligence rules)
	Often equals/overlaps the consent element of “assumption of the risk”

Applies when ∏ knew of a danger and the contributory negligence was the cause of the injury (i.e. a product that is not defective injures a person)

	Implied Assumption of the Risk: ∏ conduct indicates assumption
	Complete Bar in:
     1.  Contributory States

Abolished in:

     1.  Most comparative fault

          “Partial and Pure”


	A complete bar to recovery
In product cases ∆ must show:

      1.  ∏ understood the assumed
             danger
      2.  ∏ acted unreasonably in

             using the product

   Overlaps with contributory fault

	Express Assumption of the Risk: K or written agreement indicates assumption
	Complete defense in ALL jurisdictions
(Unless contract indicates otherwise)
	Complete Bar
Easier to prove assumption in products cases when it is express


NOTE: CONTRIBUTORY NEGLIGENCE IS NOT A DEFENSE TO STRICT LIABILITY!!!  (The exceptions are under contributory fault so as to keep the stated rule that contributory negligence is never a defense to strict liability)
Contributory negligence bar is not applicable if ∏ can show helpless peril or inattentive ∏.  In these cases, the “Last Clear Chance” Doctrine applies in that the ∆ had the last chance to avoid the injury.  

· Helpless Peril:  I am passed out on the road and you hit me (must  prove that you saw me face down, you could have avoided me and didn’t)

· Inattentive Peril:  ∆ had ACTUAL KNOWLEDGE that I did not see the danger; it is too easy to argue inattentiveness without actual knowledge element; ∏ must establish that ∆ knew I was inattentive; higher standard to prove inattentive then helpless (could include language barrier so that you could not know what was coming) – If ∏ had known, he could have saved himself
In all cases, the ∆ must have been able to act

	
	Contributory Negligence
	Comparative Negligence

	Plaintiff > 50% at Fault
	∏ negligence is a complete bar to recover.

Only exception is “Last Clear Chance”

     - Helpless Peril

     - Inattentive ∏
	No recovery in:

“Modified” or “Partial”
“Pure”: recovery for % attributable to the ∆ (i.e. if ∏ 20% at fault, recovery is 80%)
Last Clear Chance does not apply

	Plaintiff < 50% at Fault
	∏ negligence is a complete bar to recover.

Only exception is “Last Clear Chance”

     - Helpless Peril

     - Inattentive ∏
	Recovery in:

“Modified” or “Partial”

“Pure”: recovery for % attributable to ∆

Last Clear Chance does not apply (a few jurisdictions are exceptions)


Admiralty cases are usually brought under a “Pure” approach.
Chapter Five - Multiple Defendants: Joint, Several, and Vicarious Liability

A. Joint and Several Liability: can hold one responsible for the actions of many; groups engaged in behavior for a common purpose; you can individually be held liable for the actions of your co-conspirators. “Each defendant – including the marginally negligent one – will be responsible for the loss attributable to his codefendant’s negligence” (Common way of stating j/s in case law)
This is applicable when all the defendants are acting in concert for a common purpose in a common way. (Distinguished from Summers v. Tice as they were all acting individually even though in a common activity)
When can only find one defendant even though several liable, hold the one defendant liable and then allow him to file claims against the others.  Also, if you find all, but only one has money, you can have him pay for the entire damage.  By placing responsibility on ∆, the court is encouraging them to:

1) working with reputable partners

2) keep records of partnerships

3) encourages them to find other ∆’s even if ∏ cannot
J&S Liability is good because it allows the P to recover in full, whereas without it, they might only be able to recover partially for their injuries.  
The jury decides how the liability is divided up between any of the defendants who are present in the court.  Those who are found liable can then bring suit against others who are also liable.  
CONSIDER THE JURISDICTION WHEN APPLYING:
Contributory negligence – you can’t collect anything against anyone if there is ∏ negligence. 

Partial Comparative – if you’re over 50% responsible, you can’t recover
Pure Comparative – no matter how responsible you are, you can still recover the remaining portion
American Motorcycle Association v. Superior Court – ∏ was injured in a novice motorcycle race and is alleging negligence on the 2 organizers.  ∆ claim that parent’s were liable for not supervising their minor son and want reduction of damages for the % of parent’s negligence.  


Matter of Oil Spill by the Amoco Cadiz - Tanker spills off the coast of 

France, takes the Fr govt 6 months to clean up.  DON’T NEED FOR EXAM
4 RULES:

No Contribution: All Ds jointly and severally liable for the full damages.  No one may obtain indemnification from another party. 

Contribution: All D’s are J&S liable for the full damages but a party called on to pay more than it’s share of fault may obtain contribution from a party who has paid less than their share of fault.  

Contribution + Settlement Bar: Same as contribution but, if you’ve settled before the court has decided, another party who proceeds to judgment cannot hit you up for your share – you’re out of the case once you’ve settled.  

Claim Reduction:  ∆s are j/s liable until any party settles.  Once that occurs, the ∏ cannot recover ANY portion of the damages caused by the settling party from the other ∆ regardless of whether the settlement amount covered the entire portion or not.

B. Vicarious Liability

Respondeat Superior (Formally Master-Servant Law) – employer is liable for his employee when those actions fall within the scope of employment

Teen Angel Song – Left his set route so court found that it wasn’t respondeat superior but now a court likely would find respondeat superior because it was during hours of work, in the company van, etc.



McDonald’s Example:  Security Guard is told that non-patrons cannot 


use the bathroom.  A man sneaks in and the guard follows him and 


severely beats him with his club.  Arguments:




Outside Scope:  We never said hit; this was a criminal act and 





therefore superceding and intervening




Inside Scope:  You gave him the club and he is security trained 





to use force when necessary




Negligence (Not under Respondeat):  Negligence in hiring, 






training, and supervising  



Vicarious Liability relating to officers/gov’t agents-

There is no liability for the discretionary acts of the agents (immunity) 
only for acts falling outside of this realm


Independent Contractor Doctrine:  An employer is not liable for the 


actions of an independent contractor hired to be on their premises – 


the employer with whom they were contracted out by is liable (can be 


overcome if person is obviously under the supervision of the 



contractor or was instructed by them to do the specific task that 



caused injury, etc). – (Example:  Wackenhut Security Guard)

Chapter Eight - Traditional Strict Liability


A. Conversion 


Ignorance is no excuse in all conversion crimes!
Trespass to Land:  When you’re on land without authority or you don’t get off land once your permission expires; this is close to strict liability but it is a class on its own – however, damages are usually low (i.e. damage to grass)
Trespass to Chattel:  Trespass to personal property (take without permission even if you intended to give it back later) – you’re suing someone to get your shit back; you take someone’s property without permission and they can recover the actual object as well as any money needed to repair it to the condition it was in (i.e. return a car with a flat tire).  However, opportunity damages (i.e. lost wages because you could not get to work without a car) are awarded ONLY in very obvious circumstances (rare to get these).  
Conversion:  When someone in some way takes your stuff without permission (even with the intent to return it) and changes your stuff to the point where you don’t want or can’t get back.  You’re suing to get compensated for the cost of the item.  Cannot usually recover “soft value” – sentimental value.
You sue for either trespass to chattel or conversion (figure it out during discovery which makes more sense)

C. Animals

You are strictly liable for any wild animal you own when the class of animal is:

1) dangerous by nature, OR
2) if animal is not dangerous by nature but that particular animal is dangerous by history


Dangerous by nature = wild animal: cannot be domesticated OR they lack 
the habit of return (animus revertendi) NOTE: statute can define what is 
wild 
(i.e. Half-dog/Half-wolf is a wild animal) (usually a hunting statute defines wild and 
agriculture statute defines domesticated)
One Free Bite Rule:  You are strictly liable for the actions of your animal (usually a dog) if they have every bitten before or you have knowledge of their propensity for viciousness (i.e. they haven’t bitten a person but they have destroyed property, hurt other animals, etc.).  The knowledge of danger usually shows itself with the first bite (hence the name of the rule) but not always.  (On first bite, you are under a negligence, not strict liability standard)

If the dog is responding to a danger against you, you are protected (especially in make-my-day states)


Baker v. Snell – Servant takes dangerous dog out for daily run.  He takes it 
into the kitchen where it ends up biting a housekeeper.  Dog was not 
dangerous by nature, but known to be dangerous.

C. Ultrahazardous or Abnormally Dangerous Activities

Spano v. Perini – construction company blasting with dynamite.  There was no actual physical damage (i.e. no falling rocks) but the force of the blast damaged a garage and a car that was in the garage.  Decision overruled previous decisions and allowed strict liability for damage even if it there was not actual damage. 

Strictly liable for any activity which is abnormally dangerous regardless of the level of care.

§ 520 ABNORMALLY DANGEROUS ACTIVITIES


Factors in determining if an activity is abnormally dangerous:

a. Existence of a high degree of risk of some harm to the person, land or chattels of others;

b. Likelihood that the harm that results will be great

c. Inability to eliminate the risk by using reasonable care

d. Extent to which the activity is not a matter of common usage (i.e. commonly done by much of the population – i.e. driving cars)

e. Inappropriateness of the activity to the place where it is being carried on; and

f. Extent to which its value to the community is outweighed by its dangerous attributes


NOTES:


If the abnormally dangerous activity is impairing common rights and use of 
the property, you can combine the suit with nuisance


Often, you can argue that the statutes are out of date and a previously held 
abnormally dangerous activity is now commonplace (i.e. airplanes)


§522 CONTRIBUTING ACTIONS


The strict liability for ultrahazardous activities is still in effect even 


when the harm is caused by:

a) innocent, negligent, or reckless conduct of a third person, or

b) action of an animal, or

c) operation of a force of nature


Abnormally dangerous acts and contributory negligence:


Contributory negligence is not a defense for the strict liability tort of 

engaging in an abnormally dangerous activity UNLESS: (§ 523 -24)

1) ∏ assumes the risk thereby barring recovery for ensuing harm

2) ∏’s contributory negligence knowingly and unreasonably subjects him to the harm


Activity is judged by the affect it has on a reasonable person (not by eggshell 
doctrine) – Example:

Madsen v. East Jordan Irrigation Co (pg 659) – when mink moms hear loud noises, they eat their young.  Company blasting causes his minks to eat their young.  The noise of blasting is not what makes it ultrahazardous – it’s the explosion.  Company wasn’t liable for the particular sensitivities of the minks.  

Damage caused must be the type risked by the ultrahazardous activity

Likely if it’s a new activity that it will be considered ultrahazardous.

Economic argument for strict liability:  You take on a certain level of risk by walking around society.  When people use ultrahazardous activities, they put a spike in that risk.  Strict liability makes them balance the benefit to society with the risk their imposing.  If their product isn’t valuable enough to society, then they won’t be able to afford to internalize the cost.

Indiana Harbor Belt RR v. American Cyanamid – transporting dangerous chemicals.  In Chicago RR yard, they find leak – huge evacuation results in huge cleanup by RR yard.  Posner finds that the transportation of the chemical wasn’t ultrahazardous (even though the chemical itself was.)  He suggests that you have to look first to determine whether it was negligence (could this be avoided by due care) and therefore wasn’t a case of strict liability.  


D. Nuisance



1. Private Nuisance:  Affects the rights of common usage of 



property for individuals or groups of individuals
Vogel v. GLEC – farmers cows being harmed by stray voltage of the electric company.  Although the Vogels requested electric service, they didn’t request the stray voltage that injured their cows.  Expands the boundaries of nuisance to sometimes allow particulates and noise.    

Nuisance – emphasizes non-trespassory invasion of another’s interest in the private use and enjoyment of land

Nuisance has to be an on-going thing – if it’s a one-time thing, there has to be an injury to sue as a tort (Examples of nuisances: ballpark lighting, houses of prostitution, outdoor concerts).

Aesthetic complaints DO NOT qualify as nuisances (i.e. Mr. T. cutting down the trees by his house)

Fontainebleu v. Forty-Five Twenty-Five - One hotel trying to build up which would 
block the sunlight of the other hotel (ruining the value of the South Beach Hotel)

Majority Rule but not Universal:  Sunlight and air are not actionable rights for nuisance.  No one can state a claim to their light/air.  Could be a case if it’s a malicious act – if there is no value to the obstruction, there may be a cause of action.  If there’s a reason for it (way to profit) then the court will probably allow it.  
Rogers v. Elliot – church guy rings bell despite notice that bell causing Rogers harm.  

RULE:  You can’t bring nuisance based on plaintiff’s extra-sensitive status.  It’s an ordinary person standard – No eggshell/thin skull doctrine - This is a TOTAL RULE applied in all states!
Ensign v. Walls – the saint Bernard breeder smelling up the neighborhood.

RULE:  Coming to the nuisance is no defense.  Doesn’t matter who was there first.  Coming to the nuisance can still be argued in weighing the evidence (i.e. ∆ has a long-standing relationship with community and it is easier for ∏ to leave) but it may simply change the way the problem is solved – it is not a defense.
Applying Coase Theory –Why would we give this power to person who was there first as opposed to the person who could make the best use of the land?  By doing so, we are not allowing the market to determine how the wealth is distributed.  But, the market would determine the most economical use of the land because the person who arrived first would weight if it was valuable to use the land for their purposes or to sell the entitlement.
Nuisance is an issue that is generally a balancing of interests.  The courts look at the interests involved and make a decision based on that.  

Even if you’re abiding by a zoning law, you can still be liable for nuisance.  

Spur v. Dell Webb – build retirement community next to a feed lot.  Court finds that there was a nuisance (slam dunk) but that the plaintiff will have to pay for the move.  You can often find a nuisance but not give relief because the result of doing so would be against what the best policy is.  




Delayed injunctions are common in nuisance cases.  Courts delay for two 
reasons: 



1) The activity may be able to abate the nuisance with technology.  ∆ 


would show there is no current technology that could be used to stop the 

nuisance (if there is, you might be negligent as well as a nuisance) – court 

allows them to look for better technology or to create it themselves; 



2) Force the parties to continue negotiation to figure out a solution.

Distinctions from negligence:
1) You do not use a reasonable person analysis

2) More important: the basic analysis

a. Is it a nuisance?

b. If yes, what is the remedy (zero to full injunction)


Do a cost/benefit analysis to determine best decision (i.e. general public value, loss of jobs by closing, benefit to closing, money business brings to community, etc).

Boomer v. Atlantic Cement – Cement company sending particles into the air – effecting the entire city.  The Supreme Court granted permanent damages – paid current homeowners and future owners can not recover (Turley not sure this is constitutional)
Applying Coase:

Cement plant is not doing anything wrong but is in conflict with the people in residential areas.  Under Coase 1, the more valuable resource would prevail by leaving it to the market and there would be no injunction.  


But, this is a better example of Coase 2:  This shows the affect of transaction costs because pollution is the ultimate externality.  You can externalize the vast majority of your costs yet keep all the profits.  Therefore, a rational actor will always pollute.  Pollution also has a VERY high transaction cost because it affects a great number of people on a relatively small level.  Consequently, the individual cost of the pollution to each person is relatively small.  Once you add the transaction cost of getting together to negotiate to get rid of the pollution, the cost is usually more than it is worth to get rid of the problem.


Therefore, in this case, the transactional cost flipped the problem just as it said it would in Coase 2.   It also creates a free rider problem which places even more of a burden and cost on those who do want to act.  Because of Coase 2, the pollution is likely to continue if left to the market.  Therefore, we go to the legislature or courts to solve the problem (Piguian).  



2. Public Nuisance:  Affects the common use right of the general 


public
Some jurisdictions it’s limited – only the gov’t can bring these suits (representing the public interest)


Union Oil v. Oppen -  Commercial fishermen sue the oil company for the 
future 
earnings they lost when the fish were killed by the oil spill.  Court held that 
the company had a duty of care to avoid damaging the aquatic life.  ∆ could 
reasonably have foreseen that negligent drilling would diminish aquatic life and 
thus injure the commercial fishing business.  
There is debate in how this is decided in jurisdictions.  Generally, you can recover for 1) cleanup costs and 2) direct injury.  But, you cannot extend the chain of commerce (i.e. sue for loss of money because tourists aren’t coming to the area)

Cheapest Cost Avoider – Union is clearly in the best position to avoid these costs.  The public won’t have access to the information necessary to stop the damage.  

Do trees have rights?  We don’t recognize the claims for nature unless the humans have an established use for the trees. 
Recent Cases:

Cases in New Jersey and Rhode Island have been brought for public nuisance claims in the light of product liability.  They state that lead paint is a public nuisance for the general harm it is doing to the public.  Most importantly, Rhode Island jury was in a 4-2 split.  NJ limits public nuisance claims and is not as important. 


Chapter Nine - Products Liability

A.  Exposition

MacPherson v. Buick Motor

Gets rid of privity requirement – can sue manufacturer, not only immediate retailer

Escola v. Coke (Waitress injured by exploding coke)

The concurrence by Judge Traynor has become law.  Making products liability strict liability.  He says:

1) Number of things we buy has increased

2) Products have become more complex

3) There is a party in Torts who we identify as the best party to 


handle the liability (cheapest cost avoider)

a. Manufacturer has the best ability to make products safe

b. He has the best ability to absorb the costs

Recovery should be strict liability not negligence (majority rule).  Constant risk of injury when a product is placed into the stream of commerce and the manufacturer should bear the responsibility for this product and its potential dangers. 

Rational – cheapest cost avoider – manufacturer in terms of knowledge best position to avoid injuries and spread out the costs; Π should not have to argue what Δ should have done as they have no experience in manufacturing
The argument for strict liability:


Manufacturers will continue to improve their products until the cost of paying for the injuries is less than the cost of preventing the injuries.  This causes the manufacturers to push themselves to the most efficient level of cost avoidance and changes the manufacturer’s calculus of risk.


Will cost externalize to the users of the product as the price of the dangerous goods will go up rather than to society as a whole.

NOTE:  Compare to Turley’s military study where there is no strict liability under Ferris doctrine and therefore medical malpractice rates are up.
B. The Restatements
	
	Restatement (2d) § 402A
	Restatement (3d) § 402A

	Manufacturing Defect:  Product was not made as intended
	Strict Liability
	Same as Rest (2d)
Strict Liability

	Design Defect: Product was produced as intended but has a dangerous condition
	Consumer Expectation Test

Risk Utility (Alternative Design) Test applied in SOME jurisdictions
	Apply Risk Utility (Alternative Design) Test – therefore pro Δ

	Warning Defect: Product did not properly warn consumer against risks
	Inherently dangerous products require a warning unless it is against obvious risks or common allergies in foods that would normally have the allergy in it (i.e. container of peanuts); must warn against things that are not obvious but foreseeable
	Same as Rest (2d)
Warning unless obvious risk or common allergy

	Comment k:  Allows for certain products to be removed from strict liability for design defects – DOES NOT exempt them from WARNING DEFECTS
	Applies to pharmaceuticals:  

If the product cannot be made safer but has a high social utility it is not considered defective under a strict liability standard
	Applies to pharmaceuticals and medical devices
Use “net benefit” Test instead of comment k


Restatement 2nd 402a – 

· One who sells any product  in a defective condition unreasonable dangerous to the user is subject to liability if: 

· The seller is engaged in the business of selling the product

· It is expected to an does reach the user without substantial change

· Rule applies although:

· A seller has exercised all possible care

· The user has not entered into a contractual relationship

Consumer expectation test (all Rest 2nd jurisdictions): Is it dangerous beyond the expectation of the ordinary consumer (class of consumer that normally purchases it)?

Alternative design (Risk Utility) - Pro Δ perspective (Negligence test) - (some 2nd jurisdictions, ALL 3rd):  jury finds a product defective if there were other, safer options available.  Does the benefit of the design outweigh the cost?  To determine they evaluate:
· Were there alternative designs that would have made the product safer while meeting the same need
· Cost/benefit to determine if the company should have  implemented that design taking into account the effect on longevity, aesthetics, cost and marketability of the product

· Look at gravity or magnitude of the injury, 

· the probability of the injury, 

· whether injury could have been avoided with a warning or proper care by the consumer, 

· ordinary expectation of risk by consumer, 

· the utility of the product (usefulness and desireability)
Comment K – when drugs are excused from strict liability

· Commonly applied to Pharmaceuticals - 

· If your product is unavoidably unsafe (no safer alternative) and there is a high social utility to justify its existence it will be taken out of strict liability – encourages pharmaceutical companies to continue research and production as they have a reduced level of liability
· Not defective as long as it is properly prepared

· Ex. Polio Vaccine – very dangerous, but high social value

· Case by Case analysis

· 2 ways states handle it

· discretionary to the court – ct decides on a case by case basis if the drug falls under comment k and therefore not all drugs will fall into this category – to evaluate the court either holds a mini-trial or leaves it to the jury – they look at the risk vs. the social value and if there were alternative designs at the time of distribution
· all pharmaceuticals fall under comment k – as a class
· Kearl case – mini-trial to decide whether the case would proceed under strict liability or negligence

· Brown v. Superior Court – comment K applies to all prescription drugs
· FDA approval is not a defense to a product defect – not reasonableness per se
Net Benefit Test – If the benefits to one group of consumers outweighs the costs to society than the drug or device does NOT fall under strict liability

Limits to Strict Liability

· person must be in the business of selling – does not apply to a casual seller

· only applies to products not services (this can be a gray line) – NOTE:  Blood is a service
· if the product has been substantially altered – (only if the substantial alteration is the cause of the accident)

· if the product is being misused (UNLESS it foreseeable misuse – ex. over inflating of truck tires; accident or speeding in a car)


-If it falls into one of these categories you can still sue in negligence

C.  Product Defects

1.  Manufacturing Defect

Pouncey v. Ford Motor Co.

 Putting anti-freeze and blade jumps off and injures him

· Ct. holds Ford liable even though you have owned the product for some time when there is an actual defect

2.  Design Defects

Volkswagaon v. Young

During an accident, there is a problem with the seat which causes him to fall into the back seat and die.  Designer has to anticipate all foreseeable uses of the product
MAJORITY RULE:  For cars, accidents are foreseeable use
HYPO:  What if a child is injured by an airbag when it is against the law for them to be in the front seat anyway?


Negligence Argument:  This is contributory negligence


Strict Liability Argument:  It is foreseeable that people will break the law

Linegar v. Armour of America

Police Officer shot through bullet-proof vest and widow contends that it was a design defect as it should have covered the entire body
Court held that an ordinary consumer would not expect the vest to cover the entire body and hence not reasonable.  This was an OBVIOUS RISK.
Possibly assumption of the risk

Barker v. Lull Engineering - Construction worker jumped off the tractor after it became unstable on uneven ground – RULE: Defectiveness of the product must be evaluated in light of the products reasonably foreseeable use not the intended use
Rule 407

If you make a design change after you know there is a defect it cannot later be introduced against you – judge makes evaluation

3.  Warning Defects
Duty to Warn:

MacDonald v. Ortho Pharmaceutical Corp.

Pill caused stroke suing for failure to warn of stroke

· Adequacy of warning is a question of fact and hence for the jury

· In this case doctor it was insufficient as a matter of law to only warn the doctor

Restatement § 6:


A prescription drug or medical device has a warning defect if warnings against 
foreseeable risks are not provided to:



1) Health care providers in a position to reduce harm by warning their 


patients



2) Written warnings when manufacturer knows or has reason to 



know that medical personnel will not be in a position to reduce 



the risks through proper warning

Advertising Warnings:

Advertisement without a warning causes a claim for warning defect – then if the product is continually misused there can be a claim for a design defect b/c it would be a foreseeable misuse (Trans am ex. – this could also cause a foreseeable misuse in similar cars).  This does not extend to movies

Defenses to warnings:

· Sophisticated user – manufacturer selling to ordinary consumer – expect that only plumber would 

· Bulk supplier - ??????

· Intermediary – can be a defense for manufacturer – intermediary doctor

· Allergy – when its obvious there are peanuts in it – not a defense when there may or may not contain
· Hypersensitive people have very serious reactions
PART TWO:  TORTS AGAINST NONPHYSICAL INTERESTS

Chapter 13 – Defamation

Defamation must be “published” – spread to some third person and must cause some injury to the person being defamed

Slander:  Defamation which is spoken

Libel:  Defamation which is put in writing (includes radio and TV even though they are spoken)
To evaluate defamation, must look at:


1) Content of the defamatory statement


2) Who is the person being defamed

A.  Publication


You can be held liable for transmitting statements or for putting statements in 
writings that you know will be transmitted later.


Under the so-called “single publication rule”, mass publications are viewed as a 
single tortuous act.  


Mims v. Metropolitan Life Insurance Co.:  Man believes he is fired from his 
job because he does not donate to a political campaign.  He contacts his 
Senator friend to find out why.  Owner of the company transmits a letter to 
his secretary who then sends it to Senator.  Mims contends that this is 
transmitting the letter twice. Court rules that there is no agency because the 
first was within one business and the second was to an agent who requested 
the information.  What is the rule today?

Zeran v. America Online, Inc.:  There was a posting on AOL which stated 
that 
Zeran was selling T-shirts with extremely degrading sayings on them and gave his 
phone number.  He received an EXTREME number of threats and phone calls and 
reported this to AOL who did nothing.  He argued that AOL was a distributor of 
information and had KNOWLEDGE that it was there and therefore should be found 
liable for defamation.  The court ruled against this.  MAJORITY RULE – because:
1) Policy Rationale:  This would cause AOL to take things off without research thereby severely limiting the freedom of speech

2) Provide a disincentive to AOL to research info because that would show notice – Perverse Incentive (economic definition) – doctrine would give someone the incentive to avoid knowledge or to avoid making improvements (Example: Rule 407 so that manufacturers aren’t limited in coming up with new and better designs)

3) It would be too easy to sue an information provider


Food Lion Story:  undercover reporter showed that Food Lion was dipping 
meat into ammonia and then selling it.  Food Lion sued ABC for trespassing 
and won.  This has caused limitations on reporting for fear that other courts 
will follow this ruling.

B.  False or Defamatory Statements

Truth is a DEFENSE!  However, if you publish something thinking it was true and it isn’t, there is no defense.
The printing of opinions is OK as long as it is printed as such.

Under common law, determining whether someone’s reputation has been injured revolves around:

1) You must bring in some evidence that a reputation has been harmed (not necessarily what the damages are) (based on affidavits, business records, collection of letters, etc.)

2) Some portion of the population must view this individual lower than they used to.


Youssoupoff v. Metro-Goldwyn-Mayer Pictures – Woman claims that she 
was 
misrepresented as movie showing the Czar of Russia.  Ruling:  She was defamed 
because she was portrayed as unchaste.  It is therefore easier to defame a woman 
than a man.

Burton v. Crowell Publishing Co. – Picture was printed showing the cigarette 
model deformed and guilty of indecent exposure.  Company claimed that he 
consented to the photo but he only consented to the photo shoot, not the 
exact picture.  Therefore, it wasn’t true and the company was liable.


Consent is ONLY good by the quality of the decision to waive (just like 

medical malpractice waiver).  It is only as good that can be established in terms of 
the knowledge the person had....can’t be fraud or mistake.


Hustler Magazine v. Falwell:  Parody showing Falwell sleeping with his 
mother.  The parody was so unbelievable that it could not be seen as true.  
Therefore, it is not defamatory.


Dworkin v. Hustler Magazine:  Woman depicted in lesbian sex and later with 
Jewish insults.  Most quoted defamation case which states that 1st 
Amendment law “seeks to facilitate the ‘search for truth’ by encouraging 
‘uninhibited, robust, and wide open’ public debate.”



Also indicates the difference between opinion and fact.

Bryson v. News America Publications, Inc. – Woman is called a “slut” in fiction story 
in 17 Magazine.  Writer and publisher are liable because it can be construed that 
they were talking about Bryson.  Also applies Innocent Construction Rule:  If a 
statement can be construed innocently, then it is not defamatory.

Mr. Chow of New York v. Ste. Jour Azur – Reviews (restaurant and movie) 
are considered to be fiction.  But, they can still be liable for defamation if the 
information is false.

C.  Damages

Under most circumstances, you need more evidence to prove slander than libel because libel can be more damaging.  There are exceptions known as the common law categories where there is slander per se.  The exception for libel is libel per quad – you are defamed but your name is not mentioned and there is still some way that the story can be construed to obviously mean you

· Libel:  Damages are presumed

· Slander per se:  In the common law categories where damages are presumed

· Libel per quad:  Must show special damages unless you are in common law category 

· Slander:  Must show damages


Common law categories (pg. 1068)

· Loathsome disease

· Criminal conduct – such a statement may expose them to prosecution

· Imputation of unchastity – serious sexual misconduct

· Slander of a person’s trade or profession – thereby hurts their job, income, etc. (example:  you can say that a gas station attendant is mean but if you say it about a doctor people may not go to him)

NOTES:  You cannot defame a dead person! But, can be argued by a guardian ad 


litem if person is unconscious.



   A newspaper printing a retraction assists in reducing damages or 



prevents you from suing (in certain jurisdictions)
D.  Nonconstitutional Defenses


1.  Truth


Auvil v. CBS 60 Minutes:  “A” is for apple segment hurts the apple farmers.  Did not 
let claim go to a jury because there was not sufficient evidence that the allegations 
of using a carcinogen in the growing were false.

2.  Privileges in the Private Sphere


Watt v. Longsdon:  Δ receives a letter saying Π had a huge liquor bill – forwarded 
it to Π’s boss, confirmed it, and showed it to his wife.  

Court finds that the information is privileged:

1. Speaker has a duty to share the info

2. Speaker is trying to protect/defend himself by sharing information

3. Communication is fairly warranted by a reasonable occasion

Privilege is destroyed if you:


1.  Go beyond the level of duty


2.  Have a bad intent in sharing the information


In the commercial context, sharing of information is privileged when:


1.  It is for the purpose of a reference


2.  It is for a credit reference

3.  Privileges in the Public Sphere


If a newspaper prints what a person said and makes it clear that it is not fact, this 
is normally not defamation on the part of the newspaper.  Possibly on the person 
who said it.


Kennedy v. Cannon:  lawyer makes a comment to defend his black client charged 
with rape – Court shows this information is not privileged if it is said outside of the 
court room or proceedings – the same is true for Congressmen who say things 
outside of the legislative floor.  As long as you are in court or on the floor your 
statements are privileged and cannot be defamatory.  As soon as you leave, the 
standard is different.

Brown & Williamson Tobacco Corp. v. Jacobson:  Report on CBS by Δ said that 
Brown was using an advertising campaign analysis to promote to children.  The 
reproduction of the report was not totally accurate.  But the standard allows for 
some error because reports are not reproduced verbatim.  It is a jury question to 
determine if it is unfair.
E.  Constitutional Privileges

There are some individuals that cannot be defamed which are generally infamous people (i.e. Marilyn Manson (part of their earnings are based on being controversial), Howard Stern, etc.).  The number of people falling into this category is growing.  These can be defamed if the statements fall outside the area of where the person has set up their reputation (i.e. Howard Stern killed a baby).  DON’T OVERGENERALIZE THIS!!

Public Figures or Limited Public Figures must show that there was actual malice or reckless disregard in the defamation.

Talking to the media makes you a public figure.  You have availed yourself to the public.

You can be a limited public figure without doing it to yourself (i.e. children of the President)


1.  Public Officials and Public Figures


New York Times Co. v. Sullivan:  A group of private citizens ran an ad in the paper 
saying that some public officials were against civil rights.  Court found that a public 
official can be defamed if it is with actual malice.  The finding of malice is a hard 
standard to meet but it does happen.  Dissent said that there should be no malice 
at all.  It should be impossible to defame a public official.


Public officials cannot recover for falsehoods relating to their “official 


conduct” unless they can prove that the statements were made with actual 

malice.  This makes sense because they also have additional protection in 

that they cannot defame someone as easily as a private citizen.


Curtis Publishing Co. v. Butts/Associated Press v. Walker:  Determined that public
 
figures fall under the same standard as public officials – This is the RULE!

Courts generally treat a public official as a public figure in any jurisdiction (i.e. 
Mayor of NY can be defamed in Florida) – BUT, if only known in one area and public 
figure (i.e. Elvis Impersonator) you would argue that you are not known in the 
other place.  You would also argue this for foreign famous people.


Temporal Question – Once you are a public figure, you generally stay there.


2.  Private Parties


Gertz v. Robert Welch, Inc.:  RULE:  A newspaper or news media cannot claim 
privilege in printing information about a private citizen

Philadelphia Newspapers v. Hepps: RULE:  You are not a public figure just because 
you are involved in a controversial case.  However, if your situation becomes one of 
national attention you can become a limited public figure or in extreme cases (i.e. 
Lorrena Bobbit) a public figure.
Other types of liability for publication:

“Public Release of Private Facts” – releasing private facts that are viewed as highly offensive.  These are cases where you have no connection to a controversy through these facts or linked to public figures.  These are private citizens and the disclosure of the facts do not have a great deal of public value.  This is a violation of the Privacy Act (federal statute) and is also noted in common law.  This can even go to public figures though (i.e. spy guy).  These are facts that, on their face, are HIGHLY EMBARASSING OR OFFENSIVE (i.e. someone is HIV positive, someone has a strange like for something) with release to a sufficient number of individuals.  You can defend by saying there was consent or person is a public figure.

False Light: Picture that portrays someone in a FALSE and HIGHLY OFFENSIVE WAY.  Usually something that shows that a person is a participant or endorser of a particular activity that they do not (i.e. clergy man walking past prostitution house with his hands behind his back – looks like he was arrested)

If person is a public figure or official you still have to satisfy 


the constitutional standard.
Appropriation of Likeness or Identity:  Generally done for commercial purposes – unauthorized use of someone’s name or identity without their consent; you say that Brad Pitt likes your brand of tomato sauce but he hasn’t consented to this’ this also borders on cases that are parodies where a model is a celebrity look-a-like – it must be clear that the person is a model and not the person being portrayed; This is a common claim for celebrities!

Economic/Policy Rationales

· Slippery Slope:  Do not do A because it will lead to B and C and etc.  That first step will make it more likely that you will deal with each subsequent argument and the court’s don’t want to do that.

· Bright Line Rule:  Keep a bright line or we will get into more difficult questions (the answer to the slippery slope argument so that they don’t have to decide B later)

· Floodgate:  If you take this case, there will be TONS of new cases dealing with the same thing.  Right now, these cases cannot be litigated and your change would allow them all into the court system.


The slippery slope is more important for making the law precedent.  The floodgate is just basically a way of scaring the court into not deciding your case.  But, the slippery slope is often in constitutional issues (often torts that share constitutional questions – i.e. church that was counseling would require jury to look into a faith based decision) and therefore decisions are more precedent.

Law and Economics


Looks at what is efficient rather than what is moral – look to have law be WEALTH MAXIMIZING (maximizing to society so that everyone becomes better off)

Cheapest cost avoider 
     1.  Access to information

2.  Ability to make changes

3. Ability to spread out the costs of avoidance

Strict liability – cost internalization as a means of inciting someone to avoid injury; if they do incur the cost, they spread it among all the people who take advantage of that particular product or service
Coase Theorem – 2 parts
1. In a perfect market with zero transaction costs (therefore ultimate efficiency), where there are conflicting uses of resources, the market will determine the result by finding the cheaper solution to fix the problem or selecting the most valuable resource (i.e. polluter will install $300 filter rather than pay for 6 $75 filters for $450 OR rancher will sell entitlement for $99 rather than add one more bovine for a $10 benefit).  This assumes that most people will act as a RATIONAL ACTOR.  A rational actor will always consider what benefit or detriment their actions will have on the other party.  THE MOST VALUABLE RESOURCE WINS!

2. In Coase 2, the least valuable activity wins thereby leading to the ultimate inefficiency when transaction costs are considered.  This is because there are more free riders and higher costs.  People will deal with pollution (the ultimate EXTERNALITY) for a detriment of $1 rather than join together to fix it costing $5.




Positive:  You receive a benefit without having to pay 





(i.e. the value of your property rises)





Negative:  A cost is forced on you without 






compensation (i.e. pollution)

Pigou:  The time when you create new laws is when the market will not suffice – let the market do as much as it can and step in when it won’t do the right thing fast enough (i.e. Civil Rights Act)

Olsen:  The most effective groups in a democratic system are small groups.  They are willing to put money into achieving common goals and know if someone is trying to free-ride.

Hardin:  Believed in individual property in order to force the INTERNALIZATION of costs – without it, each person will always try to graze one more cow for their benefit even if it is to the detriment of the other property sharers.

Efficiency

a.  Pareto

Pareto Efficiency:  The change you are making will improve the situation for at least one person without making it worse for anyone.   As long as you are producing winners you are getting pareto superior results
Pareto Optimality:  The point at which you cannot create any more winners without creating a loser
b.  Kaldor-Hicks

Concerned with producing more winners than losers; says that action is efficient as long as there are more winners than losers and no need to compensate the losers.  Differs from Pareto in that you are not concerned with whether or not you are producing more losers, just that there are less of them than the number of winners.
If you are against regulation, you are pro-Pareto as there are few regulations that do not produce losers.
Critical Legal Studies Movement (Crits): focuses on the class bias within the legal system – says that law needs to do a better job at redistributing wealth and creating doctrines to meet those goals – Take from the rich and give to the poor  
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