Torts Final Outline


I. ECONOMIC THEORIES

1. Schools of thought

a. Formalism

b. Legal realism

c. Normative theory

d. Lockean theory

e. Hegelian theory

f. Economic theory

g. Feminist theory

h. Critical legal theory

i. Socio-biological theory

2. Seven areas of doctrinal law (Bullets c-i)

3. Formalism

a. Judges developed “canons” (basically rules)

i. Analogous to the civil code system

1. Cited as being predictable and neutral

ii. Not adaptive to policy reasons

iii. Rules are “outcome determinative”

1. Chosen rule determines outcome

4. Legal Realism

a. Found in early 1900s that for every canon, there was an opposite canon (ie.  If A then B, also one that was if A not B)

i. Judges were selecting canons so that they could pre-determine the outcome.   ie: hidden bias through application of canon

b. Began to rule on cases based on policy and the purpose behind a particular rule

i. Trying to create a stable rule that will achieve a better result for everyone

c. All subsequent schools of thought are some kind of subset of legal realism

d. Began not to view interactions as contracts but began to look at what a reasonable person would have done and what the goal of achievement was

5. Normative

a. Look at determining what is “the norm of society”

b. Determine what is morally right and wrong in society, usually decided by jury to tell us what society believes.   Most juries still render normative decisions

6. Lockean

a. In the beginning, nothing was owned at all (ie. Held in common) and evolved into private property

i. By “mixing your sweat and your labor” one converts common property into private property

b. Therefore private property was not created by the government, so the government is limited in how it can redistribute wealth

c. Locke’s Proviso: In the acquisition of property must leave in “as good and enough for others”

i. Ie: the accumulation of private wealth will eventually be so great that the private property must be redistributed to others for their own purpose

ii. Rawlsian theory is Lockean but uses Locke’s proviso to redistribute wealth

1. Formalism and legal realism deal with how to resolve legal questions

2. Utilitarian School

a. Really took hold in industrial revolution (late 1800s – early 1900s) in the “Contractarian period”

b. Jeremy Bentham – “The function of law should be to achieve the greatest good for the greatest number”

i. Law rather than market shapes society

c. Social costs were rising because pure market system of legal system did not address society’s needs

i. Many were extremely poor, uneducated, and criminal

ii. Utilitarianism tried to address social problems via law

d. Most modern legal schools are descendants of the utilitarian school

3. Feminist School

a. Early Feminism paralleled utilitarian views

i. Esp. in Russia, where argument was made that half of the population was not being used

b. Explosion of Feminism in 1960s, especially in law

c. Challenged both concepts and legal language (law review styles, certain precepts within law, etc)

d. “juris pathic” – “legal death”, ie why do we make one side a definitive winner

i. Can switch to “juris generative” approach to reach an equitable resolution in crafting remedies

4. Critical Legal Studies Movement (CRIT)

a. Duncan Kennedy – wrote how at the core of Blackstone’s cases was an original ruling in an Ecclesiastical Court (usually under King John who was trying to take property from Church)

i. Kennedy – Basic property definitions and doctrines were written by “haves” to prevent “have nots” from taking property

b. CRITs took this theory in a class sense and use deconstructive theory to examine law

c. Most CRIT influence was to generate dialogue and debate – looking for inequalities in doctrines, specifically in wealth, and sometimes take stance of judicial activism

5. Role of the Court System

a. Madisonian principles –  (3 co-equal branches of government)

i. System was designed to preserve political systems

1. Ie.  Eliminate factions

ii. Designed a system that encourages factions to give them an outlet within the government

1. From the many factions comes a majoritian view because factional disagreements are dealt with in Congress

b. Traditional view of judges is that Madisonian principles give stability to the system

i. Therefore courts should let politics resolve the differences

ii. Court interference in political issues usually leads to greater problems so they defer to the legislature

c. When should courts not defer to legislature?

i. Constitutional issues, statutory issues

ii. Statutes trump common law in legal hierarchy

1. Courts must interpret statutory meaning

2. “legis prudence” -  the interpretation of laws

d. Public Choice School

i. Challenged role of courts in Madisonian system

1. PCS believed that congress favored minority opinions over majority principles

ii. Mancur Olson – wrote on how smaller groups are more powerful than larger groups because small groups have concentrated interests

1. Majority groups have more dispersed interests

a. Ie. Larger groups have more “free riders”

1. How do courts resolve debate created by Public Choice critique

a. Judge Paul Easterbrook vs. “gap fill”

i. Congress leaves gaps in legislation although we don’t necessarily know why

1. “dealism” – often gaps in legislation are bought and sold like a market

ii. The best a court can do is to apply the statute exactly as written, do not gap fill

1. Treat legislation like a market

2. Do not interpret statutes because might inadvertently enrich someone not intended

a. Will interpret with judge’s opinion, not Congresses, so will probably interpret wrong

iii. Jonathan Macey – dealism reinforces the problem

1. Madisonian system is to force deals into open, but dealism hides thems

2. Courts should gap fill by relying on the “public regarding purpose” of the law

2. Law and Economics

a. Richard Posner -  father of law and economics

i. Attempted to apply economic theories to the law

ii. Law is largely normative based on moral codes which do not agree from person to person

1. Instead focus on what’s good for society (utilitarian)

iii. Law and economics gives the appearance of objectivity, but “Efficiency” has different meanings

1. “Pareto efficiency” – whatever change a court or congress makes is efficient if it produces only winners and no losers

a. “pareto optimality” – the point before the first loser is produced

b. Primarily focus on “pareto superiority” – making things more efficient

2. Kaldor-Hicks – if wealth maximizing, why are we concerned with losers?

a. Are you producing more winners than losers?

3. Ask in court which term of efficiency is being used.

b. “Externality” – shifting the effect of an action onto others

i. Rational actors will externalize cost to greatest degree possible

ii. Ex: Hardin – why will rational actors behave against their common interest

1. Adding cattle to the commons will overuse a resource to destruction knowing that as they add cattle, it is ultimately irrational

2. Hardin said that by privatizing the commons, the problem goes away because of personal stake

c. Coase Theorem – It takes the coercive power of law to get people to consider cost of their actions on others

i. Coase I – Rational actors will almost always consider the cost of their activity to the other person, and, in a perfect market, the more valuable resource will inevitably prevail

1. Does not matter who has an entitlement (legal advantage)

2. No market is perfect

a. Perfect market lacks “transaction costs” and “informational costs”

b. Including transactional costs can change outcomes

3. Ex: farmer/rancher conflict – rancher adds cow but will trample farmer’s land.  Two economic conflicts. Addition of a cow will cost farmer $100, but earn rancher $10

a. H1:  pro-cattle state – No cow because more profitable for R to sell entitlement

b. H2:  pro-farming state – No, because adding cow must be more than $100 for farmer to sell entitlement

ii. Coase II – includes the cost of transactional costs

1. Transactional costs are the cost of reaching an accord between parties (ex cost to citizens to prevent factory from producing)

2. Transactional costs change depending on how many people are affected, fewer people affected have higher transactional costs

3. “Transactional costs are often determinative, so as the number of people involved go up, the transactional costs also go up with them”

4. As a result, market is not always a good way to determine the outcome

iii. Certain forms of social loss (tragedy of the commons) can be used to reduce overutilization of a resource, but will not be useful when there are high transactional costs (many free riders)

iv. Pigou – there are circumstances of market failure (when the market doesn’t do something that is socially efficient) 

1. Market would eventually respond, but not fast enough (ex. Discrimination)

2. When there is a market failure to connect, legislation (regulations, statutes, courts, etc) should step in to prevent a market failure, and these can often be foreseen

v. NOT “market will always determine the outcome of a conflict of uses” as cited by Congress

vi. What about non-monetary damages - aka “soft variables” (health, environment, etc)

1. Argued that this favors polluters because economics devalues the cost of the environment

a. ie: cheaper to put a highway through a forest (even if longer and winding) because value of forest land is less than value of arable land or urban land

2. even if there is no true market value of something, you can use an indicator (such as how much people are willing to spend to protect it)

3. ex. Eminent domain which undervalues some properties and removes soft values from the equation (people may turn down a buying price significantly higher than the market price, but eminent domain only gives the objective market price)

4. therefore many legal doctrines work against the inclusion of soft values

3. Hegelian Theory

a. “personality theory of property” – the value of an object is only appreciated when one understand the relationship of some person to that object

b. We tend to protect things to the degree that we value them.  Invariably people will be upset because they cannot recover the “true [personal] value” of their loss

i. Must be recovered through other means such as “emotional distress”

c. “Standing” (the right to bring a suit in court) 

i. Sierra Club v. Morton – must show “user standing”

1. One of the clients is personally injured in a pertinent way

2. Cannot sue to protect environment; must sue on behalf of someone who is injured by the loss of/harm to the environment

A. How does the legal system address the things we value the most”?  How should it incorporate these soft values?  To what extent can we use law and economics in areas of high soft values?

II. INTENTIONAL HARMS
A. Intent

1. Purpose v. Knowledge

a. RTT § 1:  A person acts with the intent to produce a consequence if:  (a) The person has the purpose of producing that consequence; or  (b) The person knows to a substantial certainty that the consequence will ensue from the person's conduct.
2. Meaning of Intent

a. No intent to harm – D need not intend to harm the plaintiff.  It is sufficient that he intends to do the act itself

b. Substantial certainty – If D knows to a substantial certainty that a particular effect will occur as a result of her action, she is deemed to have intended the result

i. If the result is “highly likely” then D did not intend the result

c. Act distinguished from consequences – The act itself must be intended or substantially certain, but the consequence does not (Vosburg v. Putney)
3. Transferred Intent

a. If A meant to harm B, but ends up harming C, C can sue A for an intentional tort as long as C can establish A’s intent to harm B

i. Caveat: Transfer must be temporal

B. Battery

1. Definition – (1) An act by D (2) with the intent to cause (3) harmful or offensive bodily contact

2. Act by D

a. Must be volitional

i. Unconscious acts are not considered volitional acts

a) Epileptic seizures, sleeping, acts under the influence of drugs, reflexes, acts by incompetents

3. Intent

a. Intent to commit battery is met when (1) D intended to cause harmful or offensive bodily contact, or (2) D intended to cause P’s imminent apprehension of a harmful or offensive bodily contact

i. It is not necessary for D to physically harm P.
b. Consent vitiates intent – if P consent to the contact, then battery cannot be claimed because the intent is nullified
c. Transferred intent

4. “Harmful or Offensive Contact”

a. Harmful touching – causes pain or bodily damage
b. Offensive touching – damages the “reasonable sense of dignity”

5. P need not know of the contact at the time the contact occurs (Mohr v. Williams)
C. Assault
1. Definition – (1) an intentional act (2) causing P’s apprehension of (3) harmful or offensive contact to P’s own person
2. Intent

a. Intent to create apprehension –  D intends P’s imminent apprehension of a harmful or offensive contact, even if D does not intend contact with P; or
b. Intent to make contact – D intends to cause a harmful or offensive bodily contact
3. No Hostility – D does not have to intend actual harm to P; sufficient that D intends to create the apprehension of harm
a. Ex. Pointing a toy gun at P, hoping P will believe it is real

4. “Words Alone” Rule – Mere words, by themselves, are generally not sufficient to create an assault.  D must make some overt act.
a. Sometimes special circumstances, such as D’s past actions, may be sufficient to create assault with mere words
5. Imminence – P must be aware of the apprehension that P herself will be subjected to bodily contact and that D had the present ability to carry out the threat
a. P may not recover for threats made to third persons

6. P must be aware of the threatened contact

7. Conditional Threat – If D threatens to harm P because P does not obey a demand by D, and D has a legal right to perform the act in question, then there is no assault
a. Ex.  D threatens to throw P out of D’s house because P is a burglar.  Since D can legally force P to leave, this is not assault. 

D. False Imprisonment

1. Definition – (1) An act (2) with the intent (3) to cause (4) confinement

2. Intent – P must show that
a. D intended to confine P, or

b. D knew with substantial certainty that P would be confined by D’s actions

3. “Confinement”

a. To be held within certain limits, not the exclusion from entering

b. Means of confinement

i. Direct physical means – physically confining P

ii. Threats – threatening to use force if P attempts to escape
a) In order for a threat to be the confining element, the threat must be imminent 

1) Ex.  not sure if the person is still in the house, or known to be in the house

iii. Assertion of legal authority – If D asserts a legal authority to confine P, even if D does not have this right
a) Arrest must be reasonable in time, place and manner, or else may become false imprisonment
4. P’s knowledge – P must be aware of the confinement, or must suffer some actual harm
5. One is not required to take a risk to escape 

a. Not required to jump out a window, jump from a moving car, fight the person confining them, etc…

E. Intentional Infliction of Emotional Distress

1. Definition – (1) Extreme or outrageous conduct (2) with the intent to cause, or reckless disregard of the probability of causing, (3) severe emotional or mental distress

2. Intent – three possible types
a. D desired to cause P’s emotional distress
b. D knows with substantial certainty that P will suffer emotional distress

c. D recklessly disregards the high probability that emotional distress will occur

d. NOTE: Transferred intent usually does not apply to intentional infliction of emotional distress

i. “Immediate Family Present” Exception:  transferred intent may apply if (1) D directs his conduct at a member of P’s immediate family; (2) P is present; and (3) P’s presence is known to D
ii. Any other immediate person can recover if they suffer emotional distress and bodily harm 

a) Bodily harm standard is very slight (blood splatters, etc)

3. “Extreme or Outrageous” – D’s conduct goes “beyond all possible bounds of reasonable decency”
4. Actual severe distress – P must show actual severe emotional distress (objective standard of reasonable person)
a. P must show that the distress was severe enough to cause her to seek emotional aid

b. In most cases P is not required to show bodily injury if the conduct was directed at P
i. If the conduct was not directed at P, then P is required to show emotional distress and bodily harm (see above)
III. INTERFERENCE WITH PROPERTY
A. Trespass to land (real property)

1. Definition – (1) D intentionally; (2a) enters P’s land, or (2b) remains on P’s land (even if entrance was legal), or (2c) places an object on P’s land (or refuses to remove an object from P’s land); (3) without permission
2. Intent – D must intentionally interfere with P’s land.  Trespass is no longer a strict liability tort.  
a. Negligent interference with land  is generally treated as a negligence tort

3. Particles and Gasses – If P knowingly causes objects to enter D’s land (including particles and gasses), then this could be considered trespass
4. Air Space – It can be trespass if D flies over P’s property, but only if: (1) D enters the immediate reaches of the airspace (below federally prescribed minimum flight altitudes); and (2) the flight substantially interferes with P’s usage of the property (noise, vibrations, pollution, etc)
B. Trespass to Chattels
1. Definition – (1) D’s intentional (2) interference with (3) P’s use or posses (4) of a chattel

a. D only has to pay for damages to the chattel, not the full value of the property (as in conversion)

b. Loss of possession – if P loses posses of the chattel at any time, recovery is allowed even if the chattel is returned unharmed

C. Conversion (see strict liability below)

1. Definition – (1) D’s intentional (2) interference with P’s possession or ownership of property that is so substantial that D should be required to pay for the property’s full value

2. Intent – D must have intended to take possession of the property.  

a. Mistake of ownership is not a defense

3. Distinguishing between conversion and trespass to chattels

a. Duration of D’s dominion over the property
b. D’s good or bad faith

c. The harm done to the property

d. The inconvenience that it caused P

4. Different ways to commit conversion
a. Acquiring possession – D takes possession of the property from P
i. Bona fide purchaser – a bona fide purchaser of stolen goods is a converter, even if there is no way to know that the property was stolen

b. Transfer to a third person – D transfers (or sells) the chattel to a third party who is not entitled to it

c. Withholding good – D refuses to return the chattel to the owner, and the refusal lasts for a substantial time

d. Destruction – D destroys or fundamentally alters the chattel
5. Forced Sale – If P is successful with a conversion tort, a forced sale occurs.  D is required to pay for the full value of the chattels, but keeps possession of the chattels
D. Trespass to Intangible Property (such as internet) (Intel v. Hamidi)
1. P must show actual damage or interference with property, such as slowing of servers (CompuServe, Ebay)

2.  Epstein makes analogy to real property where uninvited use by D is trespass, many other analogize to chattels where D must actually interfere with possession or property rights
IV. DEFENSES TO INTENTIONAL TORTS

A. Consent
1. Express Consent – if P expressly consents to intentional interference with his person or property, D will not be liable for that interference 
a. Note: Other intentional interferences by D may still be alleged as intentional torts (Mohr v. Williams)

2. Implied Consent – Consent may be implied from P’s conduct, from custom, or from the circumstances
a. Objective manifestation – if the reasonable person would have believed that P was consenting, then consent exists regardless of P’s subjective state of mind (O’Brien v Cunard)

3. Substituted consent – consent may be substituted if P is unable to consent and it instead obtained from a spouse, parent, or attorney appointed as guardian ad libidum 

4. Five Ways to Negate Consent
a. Violation of law – P cannot consent to an illegal act
i. When the consented to activity is a crime, the organizer or promoter of the activity may be held liable for resulting injuries (Hudson v Craft)

b. Lack of capacity to consent – Consent is invalidated if P is incapable of giving consent because she is a child, intoxicated, unconscious, etc…
i. Consent as a matter of law – if P is incapable of giving consent, consent is implied as a matter of law if (1) P is unable to give consent; (2) immediate action is necessary to save P’s life or health; (3) there is no indication that P would not give consent if able; and (4) a reasonable person would give consent in P’s circumstances
a) If P gives consent for one intentional interference, D can be sued for any additional, non-consensual, interferences (Mohr v. Williams)
b) Emergency Rule -  in the case of surgery, extending the scope of the surgery to non-consensual interferences is permitted in cases of emergency
1) These interferences cannot exceed what is necessary to allow the physician to seek further consent (ie.  doctor may stabilize the patient, but must seek consent to go further)
2) The Emergency Rule does not apply if the emergency is engineered by the person rendering aid
c. Coercion – If P is coerced into consenting, then the consent is invalid
d. Mistake – The activity P received injury in was not the activity P believed he was consenting to (ex. Boxing match with reporter)
e. Policy reason (such as STD)

i. Cannot consent to getting an STD unless STD is disclosed before sex

5. Challenges to consent – 

a. Scope of consent is too broad (blanket consent form in medicine)

b. P cannot understand that consent is being given because of language barriers, age, or conditions in which consent was given
6. Consent and sports

a. A person violating the rules is liable for the injuries resulting from that violation
b. Turley Theory – Does not take into account the normal course of play which often involves substantial breaking of the rules
i. Ex. In football, if late hits are common, then player should also consent to late hits and not hold other players liable for injuries resulting therefrom
c. Regardless of the course of play, you can never consent to an illegal act

B. Insanity and intention

1. Insanity is not a defense to intentional torts (McGuire v. Almy)
C. Self-Defense

1. General privilege – A person is allowed to protect himself (1) from threatened harmful or offensive bodily contact, or threatened confinement or imprisonment, if  (2) there is a reasonable belief of imminent harm, and (3) the level of force used is consummate
a. May only use self defense to protect one’s own person, and cannot claim self-defense in cases of retaliation 

b. Future threats cannot invoke self-defense
c. The level of force used by D in self defense must be proportional to the level of force used by P.  

i. Use of deadly force – D may not use deadly force unless he reasonably believes he is in danger of death or serious bodily harm
d. No duty to retreat rule – There is no general duty to retreat

i. RST – (1) no duty to retreat if D is using non-deadly force; (2) D has a duty to retreat before deadly force is used.  

a) “Make My Day” laws – D has no duty to retreat if he is attacked in his dwelling by someone who does not reside in the dwelling.  

b) Curtilage – the use of deadly force in a dwelling also extends to the curtilage of that dwelling to prevent imminent entry by someone who does not reside there
2. Defense of Others

a. General principle – D may use reasonable force to protect another person against attack, subject to the same limitations as self defense
b. Reasonable under the circumstances

c. Level of force used must be commensurate to the level allowed by person D is seeking to protect 
a) ie. if the victim is under attack by being punched in the side, D cannot shoot the aggressor in the head

d. Restricted by time – The temporal aspect of self defense applies to defense of others.  
i. Ie. if V is under attack today, D cannot attack V’s aggressor in two weeks

3. Mistake in Self Defense (or Mistake in Self Defense of Others)
a. Subject to same limitations as underlying form of self defense, but must also show “reasonableness of mistake” (ie. A reasonable person in this situation would believe they were under a threat)
D. Defense of Real Property
1. Spring-traps and Man-traps 
a. Cannot use force calculated to cause serious bodily injury or death in defense of property, especially if this force is automated, such as a snare-gun or man-trap
i. To count as a snare-gun or mantrap, must be automated.  If set off by a homeowner to injure the , then it is not automated and does not count

b. Dogs – do not count as mantraps because can (theoretically) be trained
c. Barbed wire and razor wire are not mantraps because their danger is considered “overt”

2. “Make My Day” Laws and Curtilage

a. “Make My Day” Laws – a person is allowed to use lethal force when anyone breaks into your dwelling/domicile only

b. Curtilage – space outside of your home (such as a roof, ledge, sidewalk, etc) that is also considered part of the house under these laws
E. Recapture of Chattels

1. Recapture involves

a. (1) Possession by owner and (2) purely wrongful taking or conversion (3) without a claim of right
2.  “Laying Gentle Hands Upon” – Molliter manus impsuit
a. Often, this causes the tortfeasor to escalate the level of violence, which quickly becomes self-defense
3. The law disfavors self help in recovery of chattels

a. If the original transfer of property was voluntary, then self help is not allowed at all
b. Better course is to use a legal remedy

c. NEVER use force calculated to cause serious bodily injury or death in defense of property, especially if this force is automated, such as a snare-gun or man-trap

F. Private Necessity

1. If D is acting to prevent injury to himself or his property, or to the person or property of a third person, his privilege is protected (Ploof v. Putnam)
a. The owner of the land may not resist D’s exercise of private necessity
i. If owner attempts to deny use in case of necessity, that can be a basis of liability (negligence?) to recover for damages suffered
b. Typically D is liable for damages which are caused to P’s property as a result of D’s use (Vincent v. Lake Erie)
c. Necessity has no opportunity costs – ie. owner of dock cannot unmoor a less valuable boat that arrived first and claimed necessity so that a more valuable boat can moor in the same spot
G. Public Necessity

1. D may interfere with the land or chattels of others is doing so will prevent injury to the entire community.
2. Typically D does not have to pay for damages caused through public necessity
V. STRICT LIABILITY AND NEGLIGENCE

A. If D was doing a lawful act and unintentionally struck P causing injury, P is not entitled to recovery unless jury finds that D is chargeable with some fault, negligence or carelessness and P is not (Brown v. Kendall)

VI. NEGLIGENCE
A. Definition – Negligence occurs when D’s conduct imposes an unreasonable risk upon another, which results in injury to that other, irrelevant of D’s mental state.

B. Elements of Negligence

1. Duty – D has a legal duty to conduct himself to a certain standard to avoid unreasonable risk to others
2. Failure to Conform – D fails to conform to the standard of duty imposed (negligence)
3. Proximate Cause – There is a causal link between D’s negligence and the harm suffered
4. Actual Damage – P must show actual injury
C. Unreasonable Risk – P must show that D’s conduct created an unreasonable risk of harm
D. Reasonable Person

1. Ordinary negligence standard – reasonable person

a. Objective standard – how would the reasonable person act in D’s situation?
i. Standard includes physical attributes such as blindness, broken limbs, etc…
ii. Mental characteristics are not included in the reasonable person (Einstein benefits from the rest of us being dumb, stupid people are just out of luck)
iii. Intoxication is not a defense

b. Children – held to the standard of the child’s age, experience and stage of development (not a purely objective standard)
i. Children engaged in an adult activity are held to the standard of care of a reasonable adult (ie. driving, flying an airplane, boating, etc….)
c. Custom – Evidence of industry custom may be allowed to show the presence or absence of reasonable care, but this evidence is not conclusive
d. Emergency – In cases of emergency, the standard is how a reasonable person would have acted when confronted with the same emergency
e. Professionals – When D purports to be a professional (engineer, doctor, lawyer, etc..) then D is held to the standard of that reasonable professional
f. Negligence – D may be required to anticipate the negligence of others (such as other drivers speeding)

g. Criminal acts and intentional torts – the reasonable person is entitled to believe that this persons will not commit crimes or intentional torts

i. Special relationship – if D has a special relationship with either P or the third party, or special knowledge of the situation, then in some cases it may be negligence not to anticipate crimes or intentional torts
2. Malpractice

a. In malpractice, industry custom is often a controlling standard for determining negligence
b. Superior ability or knowledge – if D has a higher degree of knowledge, skill or experience, then this may be used in the reasonable person standard 
i. Ie. professional drivers may be held to the reasonable standard of a professional driver

c. Professionals – professionals are held to the skill and leaning possessed by a qualified member of their profession in good standing
i. If there are differing schools in a profession, then D is held to the standard of the school which he follows (ex.  Prosthetists are held to the general standard of other prosthetists) 
ii. Specialists are held to the minimum standard of their specialty

d. Informed consent – A physician must disclose, prior to treatment, all risks inherent in a proposed treatment which are sufficiently material that the patient would take them into account when deciding whether or not to undergo the treatment
3. Licensed Activity – activities when are generally licensed are usually considered adult activities and anyone participating is held to the reasonableness standard of adults
4. Insanity Defense for Negligence – Not a defense to negligence when there is forewarning of the insanity or previously known insanity
a. Can use insanity only when can show that it is sudden and unexpected
5. Intoxication 
E. Calculus of the Risk

1. Apply Reasonable Person Standard – Did D act reasonably by taking action or failing to take action?
2. Post-remedial repair rule: P cannot bring in post-remedial repair evidence against D

a. based on the idea that we want companies to repair or update technology

3. Cheapest Cost Avoider Factors

a. Who generally has the most information about what caused the injury
b. Who generally has the most information 

4. Probability/Likelihood of Event

5. “Danger Invites Rescue” Rule – see below
a. A negligent actor is liable for injuries to a rescuer if the rescuer is not grossly negligent
6. Volenti non fit injuria (The volunteer suffers no harm)
a. Volunteering 

7. Reasonable Negligence

a. Not necessarily liable

8. Balancing of the Harms

a. Hand Formula – B<PL (if burden is less than probability times loss)
i. B (burden) – what it would have cost to avoid the accident

ii. P (probability of the accident) – likelihood that the harm would occur

iii. L (loss/damage) – value of the harm done

iv. Allows one to quickly evaluate important factors in a case

a) Must consider P*L because it is unfair to evaluate just L since if P is very large, then there is a high likelihood of injury, and large L’s where P(0, then amount of anticipated injury is still very small
v. Not negligence when B>PL

vi. Negligence when B<PL
vii. Very likely punitive damages If B<<PL

9. Posner v. Calabresi

a. Sudden Emergency Doctrine

b. Common Carrier

F. Statutes and Regulations (Negligence Per Se)
1. Negligence Per Se – when a statute has been violated, without good reason, this is conclusive for showing D’s negligence
a. RTT – “An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes, and the accident victim falls within the class of persons the statute is designed to protect”

b. For negligence per se to apply, P must show (1) that he suffered the kind of injury the statute is designed to protect against; and (2) that P falls within the class of protected persons
2. Excuse of violation – the court may not find negligence per se if the violation is excused

a. D was unaware of “factual circumstances” that make the statute applicable (assuming D made reasonable efforts to determine these facts where necessary)
b. D made a reasonable and diligent attempt to comply with the statute

i. Ex. D excavates through a buried power line, breaking it.  Assuming it is against the statute to excavate within 10 feet of a buried line, the court may not find D negligent per se if D attempted to discern whether the line was present (ie. if the line was not mapped and D examined the maps to attempt to comply)

c. The violation was due to confusion in the way the requirements of the statute was presented to the public
d. Compliance involved a greater risk of harm
e. Contributory negligence per se – if a court recognizes contributory negligence, then D may benefit from P’s statutory violation as contributory negligence per se
3. Duty Analysis and Exceptions
4. Statutory Violation is not necessarily causation

a. Even if negligence per se, P must still prove that it was D’s violation of the statute that caused P’s injury
5. ‘Professional’ Standard and Licensing

6. Dram Shop Statutes

7. Private Right of Action
G. Proof of Negligence

1. Res Ipsa Loquitor (The thing speaks for itself)
a. General principle – Allows P to point to the fact of an accident and create an inference that D was negligent without showing precisely how D was negligent

b. Elements of res ipsa loquitor

i. There is no direct evidence to show how D behaved in connection with the event
ii. The harm would normally not have occurred but for negligence

iii. The instrumentality which caused the harm was within the exclusive control of D at all times (dropped by RTT)
iv. P must not have contributed to the injury
c. Res ipsa loquitor is not cause in fact, most still do factual causation analysis

d. Limits on res ipsa loquitor

i. Where a sealed mechanical device fails, it is assumed to be in the exclusive control of the manufacturer
ii. In products liability, because it is strict liability, a defect must be proven

e. Conditional Res Ipsa Loquitor – generally applies to malpractice cases
i. Two elements:

a) Whether the patient’s injury was caused by D’s conduct or by a natural event
b) If caused by D’s conduct, is D negligent (res ipsa may apply in determining this negligence if the situation warrants it)
f. Res ipsa loquitor and multiple defendants

i. If P can show that res ipsa loquitor applies to one or more D, but cannot definitively point to which D caused the injury, then all Ds to which res ipsa applies may be determined negligent unless they can prove that they were not the cause of the injury during the period in question (Ybarra v. Spangard)
ii. Used to prevent “conspiracy of silence” in environments such as medicine, police enforcement, fraternities, religion, and the military
g. Showing of due care is rarely enough to rebut a directed verdict under res ipsa loquitor

h. If D can disprove one of the res ipsa elements, then it is usually enough to get D a directed verdict (assuming no prima facie case other than res ipsa)
2. Acts of God

3. Non-Delegable Duties

4. Independent Contractor Defense

5. Conspiracy of Silence Defense

VII. PLAINTIFF’S CONDUCT AS A DEFENSE TO NEGLIGENCE (SEE HANDOUT)
A. Contributory Negligence
1. RST § 463 – Contributory Negligence

a. Conduct on the part of the plaintiff which falls below the standard to which he should conform for his own protection, and which is a legally contributing cause co-operating with the negligence of the defendant in bringing about the plaintiff’s harm

i. A plaintiff is required to exercise only that amount of care which would be exercised by a person of ordinary prudence in the same circumstances

2. RST § 465 – Relation Between Harm and Plaintiff’s Negligence

a. The plaintiff’s negligence is a legally contributing cause of his harm if, but only if, it is a substantial factor in bringing about his harm and there is no rule restricting his responsibility for it.
b. The rules which determine the causal relation between the plaintiff’s negligent conduct and the harm resulting to him are the same as those determining the causal relation between the defendant’s negligent conduct and the resulting harm to others

3. Defining Negligence

4. Causal Relationship

a. Exception: Seatbelt Rule

B. Last Clear Chance Doctrine:

1. RST § 479: Last Clear Chance: Helpless Plaintiff

a. A plaintiff who has negligently subjected himself to a risk of harm from the defendant’s subsequent negligence may recover for harm caused thereby it, immediately preceding the harm,
i. The plaintiff is unable to avoid it by the exercise of reasonable vigilance and care, and 

ii. The defendant is negligent in failing to utilize with reasonable care and competence his then existing opportunity to avoid the harm, when he
a) Knows of the plaintiff’s situation and realizes or has reason to realize the peril involved in it or

b) Would discover the situation and thus have reason to realize the peril, if her were to exercise the vigilance which it is then his duty to the plaintiff to exercise

2. RST § 480: Last Clear Chance: Inattentive Plaintiff
a. A plaintiff who, by the exercise of reasonable vigilance, could discover the danger created by the defendant’s negligence in time to avoid the harm to him, can recover if, but only if, the defendant 
i. Knows of the plaintiff’s situation, and

ii. Realizes or has reason to realize that the plaintiff is inattentive and therefore unlikely to discover his peril in time to avoid the harm, and

iii. Thereafter is negligent in failing to utilize with reasonable care and competence his then existing opportunity to avoid the harm
C. Assumption of the Risk

D. Comparative Negligence

VIII. MULTIPLE DEFENDANTS: JOINT, SEVERAL AND VICARIOUS LIABILITY

A. Joint and Several Liability
1. Joint and Several Liability

a. Definition – if two or more people are engaged in the same enterprise and each responsible for the injury, they can each be held liable for the entire injury

i. P can fully recover from any D, and that D is responsible for suing the others to recover their share
ii. Ds must all be engaged in the same identical conduct, if the conduct is distinguishable, then each D must be sued individually
b. Pro Tanto Approach (p. 369) – RST §  886A
i. The  money paid extinguishes any claim that the injured party has against the party released and the amount of his remaining claim against the other tortfeasor is reached by crediting the amount received; but the transaction does not affect a claim for contribution by another tortfeasor why has paid more than his equitable share of the obligation.
ii. The money paid extinguishes both any claims on the part of the injured party and any claim for contribution by another torteasor who has paid more than his equitable share of the obligation and seeks contribution. Ibid. (As in alternative (1), the amount of the injured party’s claim against the other tortfeasors is by subtracting the amount of the settlement from the plaintiff’s damages)
iii. The money paid extinguishes any claim that the injured party has against the released tortfeasor and also diminishes the claim that the injured party has against the other tortfeasors by the amount of the equitable share of the obligation of the released tortfeasor

c. Proportionate Reduction Rule

2. Market Share Liability

a. If P cannot prove which of three or more persons caused his injury, then a court may apply market share liability if the following elements are met:

i. All named Ds must be potential tortfeasors

ii. Products must be fungible (as close to identical as possible)

a) What causes the injury must be identical, not necessarily the product itself

iii. P must have no way of knowing which manufacturer is responsible

iv. All possible manufacturers must be joined in the suit

b. Market share liability is a doctrine of last resort, there must be no other way for P to recover unless it is imposed (Skipworth (lead paint, not applied), Sindell (DES, applied))

B. Vicarious Liability

1. Respondeat Superior

a. If fan employee commits a tort during “the scope of his employment,” his employer is liable.

i. Doctrine applies to all torts, including intentional torts and strict liability, provided that the tort occurred during the scope of employment
b. Operates under proximate causation theory

c. Who is an employee?

i. An employee is someone who works subject to the close control of the person who hired him.  

ii. Distinguish from an independent contractor who is hired by the employer to produce a certain result but is not under the control of the employer
d. Scope of Employment

i. The tortfeasor is acting with an intent to further his employer’s business purpose, even if the means chosen is indirect, unwise, or otherwise forbidden
ii. Trips from home – If the employee is travelling to work, then she is not within the scope of employment.  If returning home from work, courts are divided.
iii. Frolic and detour – If the employee commits an act which is outside of the scope of employment then it is considered a frolic or detour and the employer is not liable
a) In some cases a detour may be found to be within the scope of employment (buying cigarettes, etc…)
iv. Forbidden acts – Even if the act is expressly forbidden by the employer, it is within the scope of employment if it furthers the employer’s purpose
v. Intentional torts – Intentional torts to not relieve the employer of liability
a) Personal motives – if the employee acts with entirely personal motives then the employer is not generally liable
e.  “Borrowed Servant” (p. 382)

i. As long as an employee is furthering the business of his general employer by the service rendered to another, there will be no inference of a new relation unless command has been surrendered, and no inferences of its surrender from the mere face of its division
2. Independent Contractors (p. 391)

a. One who hires an independent contractor is not generally liable for the torts of the contractor

b. Exceptions:

i. Employer’s own liability – employer herself is negligent in dealing with the contractor, which could put the contractor’s liability on the employer
ii. Non-delegable duty – some duties cannot be delegated to third parties (ex. Safety of an escalator)

iii. Inherently dangerous activities – the employer is held liable if the contractor is liable and the work is such that, unless special precautions are taken, there will be a high degree of risk to others
c. When the employer begins to exercise control over the contractor, then the employer is liable for injuries resulting from those controlled activities 
i. Ex. Turley’s oil rig example

ii. In some cases control will be so far reaching that he is liable as if the contractor were an employee
3. Gratuitous undertakings 

IX. CAUSATION

A. Cause in Fact – 
1. “But For” Test – P’s injuries would not have resulted, but for D’s actions
a. With multiple Ds, D1 cannot use D2’s but for cause if D1 was also a but for cause of P’s injuries
2. Concurrent Causes – If two or more events concur to cause a harm, and either one alone would have been sufficient to cause substantially the same harm, then each event is deemed a “cause in fact,” even though it is not a “but for” cause, since it is sufficient to bring about the injury (Kingston v. Chicago & N.W. Ry)
3. Duabert Standard

4. Frye Standard

B. Reasonable Person Standard

1. Reasonableness and Children

C. Lost Chance Doctrine

1. If D’s act result in a proportional reduction in survivability (ex. A 10% deduction in a patient’s chance of survival), then the patient can recover for that proportional amount
D. Apportionment of Harms - 
1. Joint Tortfeasors

a. Definition – if two or more people are engaged in the same enterprise and each responsible for the injury, they can each be held liable for the entire injury

i. P can fully recover from any D, and that D is responsible for suing the others to recover their share

b. Ds must all be engaged in the same identical conduct, if the conduct is distinguishable, then each D must be sued individually

2. Market Share Liability

a. If P cannot prove which of three or more persons caused his injury, then a court may apply market share liability if the following elements are met:

i. All named Ds must be potential tortfeasors
ii. Products must be fungible (as close to identical as possible)

a) What causes the injury must be identical, not necessarily the product itself

iii. P must have no way of knowing which manufacturer is responsible

iv. All possible manufacturers must be joined in the suit

b. Market share liability is a doctrine of last resort, there must be no other way for P to recover unless it is imposed (Skipworth (lead paint, not applied), Sindell (DES, applied))

E. Proximate Cause

1. Foreseeability – general rule –D is liable only for the consequences which were reasonable foreseeable at the time of the act, but if there is a change in harm then liability is removed
a. Polemis Jurisdictions (Causation)
i. D is the proximate cause if the damages are (1) directly caused by the negligent act, even if there is a change in character, and (3) there are no intervening causes between the act and the injury

ii. Very liberal approach to causation
b. Wagon Mound Jurisdictions (Changes in harm)

i. An actor is responsible for the foreseeable consequences of their actions, but if there is a change in harm, then one should cut off liability

c. Palsgraf Jurisdictions (Foreseeability)
i. Substantial Factor Test

ii. Cardozo Jurisdictions

a) Zone of Danger Rule – D is liable to anyone who is a foreseeable plaintiff at the time of the negligence

iii. Andrews Jurisdictions

a) D is liable for any injuries which (which the jury thinks) are proximately caused by D’s actions
b) Tend to favor Polemis for causation
2. Intervening Causes

a. Definition – A force which takes effect after D’s act but contributes to P’s injury
b. Superseding cause – An intervening cause that is sufficient to prevent D from being liable to P

i. Foreseeability rule determines whether a particular cause is superseding

ii. If D should have foreseen the possibility that the intervening cause might occur; or if the kind of harm suffered by P was foreseeable, D’s conduct is still a proximate cause of P’s injuries

a) If neither the intervening cause not the kind of harm was foreseeable, then the intervening cause will be superseding, relieving D of liability

c. Foreseeable Intervening Causes

i. Foreseeable negligence – If the negligence of a third party is foreseeable, D is not relieved of liability
a) Ex.  Tavern owner giving drunk D his car keys, and D runs over a pedestrian, tavern owner may be liable to victim

ii. Criminal or intentionally tortious conduct – Criminal or intentionally tortious acts by a third party generally relieve D of liability, but in some cases they may be so foreseeable that they are not superseding (Brower v. New York Central R.R.)
d. Responses to D’s actions
i. When third party intervention is a “normal” response to D’s act, the response is not generally superseding, even if it was not foreseeable

ii. Escape – If D act creates a danger and P or some third party attempt to escape the danger and are injured, then the escape is not superseding and D is liable for the injuries
iii. Rescue – “Danger invites rescue” – Rescue is not a superseding cause and D is liable to both the rescuer and the party being rescued, unless the rescuer is contributorily negligent
iv. Aggravation of injury by medical treatment – D is liable to P for both the injuries cause by D and any further injuries as a result of negligent medical treatment of those injuries
a) Gross mistreatment may serve as a superseding cause

e. Unforeseeable intervention, foreseeable result – If the intervention was not foreseeable, but the harm suffered was the same type as caused by D’s actions, then the intervening cause is not usually superseding
f. Unforeseeable intervention, unforeseeable result – will usually be superseding if the results are not the same general type as produced by D’s actions
g. Unforeseeable plaintiff – D is not usually responsible to unforeseeable plaintiffs

h. Acts of God – are likely to be superseding
X. AFFIRMATIVE DUTIES

A. Duty Analysis
B. Duty to Rescue

1. No Duty to Rescue Rule

a. no duty to rescue unless one placed the victim in peril
i. Feminist challenge this rule as patriarchal

ii. Posner says the rule is inefficient

b. RST § 322 – Duty to Aid Another Harmed by Actor’s Conduct

i. If an actor knows or has reason to know that his conduct, whether tortious or innocent, has caused harm to another as to make him helpless or in danger of further harm, the actor is under a duty to exercise reasonable care to prevent further harm
c. RST § 324 – Duty of One who Takes Charge of Another  who is Helpless
i. One who is not under a duty to do so, but takes charge of another who is helpless may be subject to liability if 
a) The actor fails to exercise reasonable care to secure the safety of the other while within the actor’s charge, or

b) If he leaves the helpless party in a worse position than when he took charge of him

2. Duty to Warn –

a. D’s have a duty to warn or can be held liable (Montgomery)
b. Warning must be placed in view 
C. Duties of Owners and Occupiers

1. Duties Owed:

a. Invitees – someone who is on the premises for the mutual benefit of the invitee and the landowner/occupier
i. Duty – to warn and make safe (duty of reasonable inspection)

ii. Public Invitee – someone who comes into an area open to the public
iii. Business Invitee – someone who is entering a business
iv. Religious Sites – people who enter religious sites are generally treated as invitees
b. Licensee – Traditionally, a social guest – property is not entered for a mutual benefit even if it is viewed as mutual benefit
i. Duty - To take reasonable care, particularly to warn of any danger that is not obvious
a)  Only slightly higher duty than to trespassers

ii. Firemen’s Rule – firemen and police officers are generally treated as licensees 
c. Trespasser – No duty owned subject to some exceptions
i. Anticipated Trespassers

a) Standard for anticipated trespassers is to warn for things that are not open and obvious
ii. Attractive Nuisance and Child Trespassers

a) Treated under attractive nuisance standard because children cannot judge the prerequisites of ownership
b) Elements of proving attractive nuisance

1) Place where condition exists must be one where the possessor is aware that children are likely to trespass
2) Must be serious threat (death or serious bodily injury)

3) Must be a type of risk where children are unlikely to appreciate the risk

a. Condition must be artificial condition
b. The children of a certain age must be unable to appreciate the risk

4) Cost-benefit analysis
5) The owner fails to use reasonable care to eliminate the condition

2. Constructive Easement – When people allow one to use their land in such a way that people become accustomed to it.  Changes to that land must preserve the accustomed use.
3. Rowland Jurisdictions: Reasonable Care Standard 
a. In all cases, the reasonable care standard applies in all invitees

4. A license does not require one (such as a doctor) to render aid, unless there statutory duty

a. Negligent rescue can lead to liability because Good Samaritan Laws tend to favor EMTs, doctors, etc.

D. Liability of Lessors and Lessees

1. Same as duties of owners and occupiers

E. Special Relationships
1. RST § 315 – General Principle (p. 548)

a. There is no duty to control the conduct of a third party as to prevent him from causing physical harm to another unless

i. A special relation exists between the actor and the third party which imposes a duty upon the actor to control the third person’s conduct, or

ii. A special relation exists between the actor and the other which gives the other a right to protection

2. Landlord-Tenant

a. No duty as a matter of law, but landlord has a reasonable duty to protect against criminal liability in the common areas
i. Landlord is responsible for criminal actions if they are foreseeable, but only liable if they are not reasonable.
b. 1500 Mass. Ave – standard of care is the level of security as when the tenant arrived
c. Cheapest cost avoider?

d. Colleges and universities have a duty to protect students against reasonably foreseeable criminal assault 
3. Doctor-Patient
a. Tarasoff – psychiatrist at Univ. Cal. – there is a duty to warn if one reasonably (held to standard of reasonable doctor) believes that a patient might cause harm to another
i. Remains controversial
4. Lawyer-Client
a. Lawyers have a mandatory duty to disclose fraud

b. Other civil crimes are much more difficult to answer
c. Nearly absolute privilege to protect client in criminal proceedings
XI. STRICT LIABILITY

A. Animals

1. Trespass liability

a. RST § 21 – Intrusion by Livestock of Other Animals

i. An owner or possessor of livestock or other animals, except for dogs and cats, that intrude upon the land of another is subject to strict liability for physical harm cause by the intrusion

b. In general, strictly liable for damage caused to another’s property through trespass (exceptions: dogs and cats)
c. Distress damage feasant (p.586) – If a domesticated animal strays on your land, you may take possession of that animal until compensation is made
2. Attacks

a. RST § 23 – Abnormally Dangerous Animals
i. An owner or possessor of an animal that the owner or possessor knows or has reason to know has dangerous tendencies abnormal for the animal’s category is subject to strict liability for physical harms caused by the animal which ensue from that dangerous tendency

b. Wild animals – owner is strictly liable for all attacks

c. Domesticated animal – owner is liable if the animal has a dangerous propensity to attack
i. Determining domestication – 

a) Animus revertende – domesticated animals have a tendency to return once released
ii. Statutorily defined – farming and agriculture statutes, hunting, pet…
a) Some statutorily define dangerous animals – half-wolf, pit bull, etc

b) Constructively vicious animals (those known to be generally dangerous) – Turkish sheep dogs
c) Guard dogs are considered “trainable” and not constructively dangerous
iii. How to tell is something is considered a pet?

a) Wild animals – if they are in possession

1) Most zoos are statutorily subjected to negligence rather than strict liability

b) Domesticated animals – owner exerts dominion or control over the animal

B. Ultrahazardous Activities

1. Ultrahazardous activities are subject to strict liability

2. Manufacturer or operator is in the best position to internalize the cost to prevent negative externalities

a. Also want strict liability because, in many cases such as blasters, the profits are gained by the operator and negative externalities are imposed on society

3. New activities are more likely to be classified as “ultrahazardous” because of unknown effects

4. RST § 519 – General Principle

a. One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.

b. This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.

5. RST § 520 – Abnormally Dangerous Activities
a. Inn determining whether an activity is abnormally dangerous, the following factors are to be considered:

i. Existence of a high degree of risk of some harm to the person, land or chattels of others;

ii. Likelihood that the harm that results from it will be great;

iii. Inability to eliminate the risk by the exercise of reasonable care;

iv. Extent to which the activity is not a matter of common usage;
v. Inappropriateness of the activity to the place where it is carried on; and

vi. Extent to which its value to the community is outweighed by its dangerous attributes

6. RST § 524 – Contributory negligence is not a defense to strict liability
a. If P’s contributory negligence was knowingly and unreasonably subjecting himself to the risk of harm then it is a defense to strict liability
7. RST § 523 – Assumption of the risk is a defense to strict liability
C. Nuisance (Not really strict liability)
1. Nuisance is a type of injury, rather than a type of tort
2. P may recover for nuisance when D has engaged in (1) intentional interference with P’s rights; (2) negligence; or (3) abnormally dangerous or other conduct giving rise to strict liability

3. Public Nuisance – interference with the common rights of the general public

a. Ex. Health hazards, obstruction, improper (or unlicensed) businesses

b. Factors  in determining public nuisance – 

i. Type of neighborhood

ii. Frequency/duration of alleged nuisance

iii. Degree of damage – public harm must be substantial

a) Must injure the public at large, not just P

iv. Social value of activity

c. Public nuisance does not have to be a crime

4. Private nuisance – unreasonable interference with P’s use and enjoyment of his land
a. Private nuisance must be based on an interest in land.  If P is a tenant or family member rather than the land owner, P may still sue
b. Elements of private nuisance – 

i. P’s use and enjoyment of his land was interfered with in a substantial way
ii. D’s conduct was either negligent, abnormally dangerous, or intentional

c. Interference with use – must be substantial interference, inconveniences (small noise increase, etc) will not be recoverable

d. D’s conduct – not truly strict liability
i. Intentional – D’s actions may be intentional even if he did not desire to interfere with P’s usage.  Knowing with substantial certainty that interference would occur is enough

e. Unreasonableness – D’s interference must be unreasonable

i. Interference is unreasonable is (1) the harm to P outweighs the utility of D’s conduct; or (2) the harm caused to P is greater than P should be required to bear without compensation

f. Nature of the neighborhood – if the area is highly industrial or commercial, then further industrialization or commercialization is less likely to be a nuisance
5. Defenses to Nuisance – 

a. Contributory negligence – if the claim of nuisance is based on D’s negligence, then P’s contributory negligence is usually a defense to nuisance

b. Assumption of the risk – generally applicable to nuisance

i. “Coming to the nuisance” – if P has advance knowledge that the nuisance exists, then this is one factor in determining whether D is liable

XII. PRODUCTS LIABILITY
A. Introduction
1. There is an implied warranty that goes with all products

2. Only applies to commercial settings and transactions in goods (excludes “casual sellers”)

a. Determination of casual seller – taxes, volume, etc

b. Services are excluded from warranty (statutorily tainted blood is a service)
B. Exposition

C. The Restatements
1. RST 402(A) – Products liability
a. Creates strict liability for the seller/manufacturer, but breaks the liability down into three types of defects
i. Manufacturing – strict liability, usually easy to prove
ii. Warning – the warning does not adequately list potential risks

iii. Design – the product is more dangerous than the expectations of the average consumer

2. RTT changes

a. Manufacturing defects – no change

b. Warning defects – seems to imply negligence standard rather than strict liability because RTT examines reasonableness standard. RST also seems to imply reasonableness standard

c. Design defects – Plaintiff must prove alternative designs that would be better, 
i. This standard is unreasonable especially for products like pharmaceuticals

ii. RST only requires plaintiff to show that the product is more dangerous than necessary or that design could be improved
D. Products Defects
1. Manufacturing Defects – the defective product deviated from the intended design
a. Chemically, poor metallurgy, poor casting, cracked, etc etc…

b. Proving manufacturing defects

i. Item was manufactured by the defendant
ii. A defect existed

iii. The defect caused the plaintiff’s injuries

iv. The defect existed at the time the product left the defendant’s hands

a) Can use res ipsa loquitor

c. Open and obvious dangers usually do not bar plaintiff from recovery in manufacturing defects
2. Design Defects – product is as intended, but is more dangerous than the reasonable expectation of the consumer
a. Manufacturer can be held liable for design defects if they unreasonably increase the risk of injury, are foreseeable, and there is a failure to warn the consumer
b. “Open and obvious” is not longer a defense, but courts are more likely to find “assumption of the risk” by plaintiff and remove liability

c. Foreseeable misuse – the defendant is liable for foreseeable misuse which it does not take

d. Inherently dangerous v. open and obvious danger

i. Inherently dangerous – removes liability for the inherent danger

a) Ex. No liable for a chainsaw cutting off someone’s hand, but liable for the motor heating up and causing the gas tank to catch on fire

ii. Open and obvious dangers – 
e. Can prove defectiveness with either “consumer expectation test” OR the “risk utility test”

i. Consumer expectation test -  product is more dangerous than the reasonable consumer would expect it to be

ii. Risk utility test – the benefits of the challenged design do not outweigh the risk of danger inherent in such design
a) Risk utility is especially popular when the product is complex or exotic
3. Warning Defects – manufacturer failed to adequately warn of the potential risks
a. Manufacturer is required to warn under for the reasonably foreseeable risks

i. Manufacturer is held to the standard of an expert in the field

b. Duty to warn against dangers which are “not immediately obvious in common use”

i. For common dangers (ex. Peanut allergies), the manufacturer is required to list that ingredient regardless of quantity or structure (ex. Peanut oil or whole peanuts must still be listed as peanuts)

a) Restaurants are not required to list peanuts as ingredients, the patron is obligated to ask

ii. Hypersensitive individuals are expected to bear the burden of reading full list of warnings
c. Unavoidably dangerous products – 
i. Comment K rule – 
a) Some products are so unavoidably dangerous or unsafe, but because their value to society is so high then it is wrong to subject them to strict liability for products defects (ex. Polio vaccine)
b) A product under Comment K is subject to negligence standard and not strict liability
E. Plaintiff’s Conduct
1. Contributory negligence or comparative negligence
a. Minority rule bars recovery, or some jurisdictions might try and reduce the award value for comparative negligence
2. Substantial alteration bars plaintiff from suit when the injury is related to the alteration

a. If injury is not related to alteration then no bar
F. Federal Preemption 
1. States cannot create rights of federal action where they are not allowed by federal law

2. Federal Tor Claims Act – 

a. Government waived sovereign immunity except in areas of national security and similar area

b. Military personnel are prevented from suing for combat related injuries

i. Feres Doctrine – does not waive immunity when it comes to lawsuits by service (military) personnel.  No service member can sue the United States for acts of negligence or other torts

a) Strongly criticized because the statute clearly says “combat related” injuries (Scalia hates Feres!)

XIII. DEFAMATION

A. Definition – Defendant is liable for defamation when there is (1) unprivileged communication, (2) falsity, (3) fault and (4) damages
1. Note that intent is not an element of defamation

B. Note: Under common law, if the person is dead then there is no defamation 

1. Turley thinks this rule should be struck down

C. Intracorporate Defamation – where someone says something about another person inside of a corporation

1. RST § 577 – Publication
a. Publication of defamatory matter is its communication intentionally or by a negligent act to one other than the person defamed.

b. One who intentionally and unreasonably fails to remove defamatory matter what he knows to be exhibited on land or chattels in his possession or under his control is subject to liability for its continued publication

2. Internal corporate communications do not count as publication

a. This privilege does not extend to non-corporate related activities

3. RST § 577A – Single Publication Rule
a. The publication of a defamatory statement in a single issue, although it consists of thousands of copies widely distributed, is, in legal effect, one publication which gives rise to one cause of action and that the applicable statute of limitations runs from the date of that publication
b. For internet purposes, the statute of limitations runs from the time of posting

4. Communications Decency Act, 47 U.S.C. § 230(c)(1)

a. No provider or user of an inactive computer service shall be treated as the publisher or speaker of any information provided by another information content provider

D. Libel and Slander

1. Libel – A publication, without justification or lawful excuse, which is calculated to injure the reputation of another, by exposing him to hatred, contempt, or ridicule, is a libel
2. RST § 559 – Defamatory Communication Defined
a. A communication is defamatory if it tends so to harm the reputation of another as to lower him in the estimation of the community or to deter third persons from associating or dealing with him
3. Group libel cases are generally rejected
a. In cases where the group is very small, then defamation suits may be brought

4. Per se defamation categories – no showing of damages is necessary in these cases
a. Commission of a criminal offense
b. Infection with a loathsome disease

c. Inability to perform the duties of a public office
d. Sexual misconduct
e. Words that prejudice the plaintiff in her trade or profession

5. Libel per quod needs some kind of extrinsic information to understand the defamation

a. Ex. “the person who stole my money lives in the house next door”
6. Libel vs. Slander

a. Libel generally refers to printed matter

i. Television and radio broadcasts are treated as libel

ii. If libel per say, no need to show special damages
iii. If defamation is not evident on its face then special damages must be shown

b. Slander is generally an oral statement

i. To sustain a slander claim, plaintiff must show pecuniary harm unless slander per se

a) General forms of damages

1) Loss of business
2) Injury to reputation

3) Wounded feelings and bodily suffering
4) Plaintiff may also seek an injunction or retraction/correction
ii. Slander per se categories

a) Commission of a crime
b) Loathsome disease

c) Statements which prejudice the plaintiff in her business or profession
d) Sexual misconduct

E. Non-constitutional Privileges

1. Absolute Privileges

a. Truth 
i. Truth is always a defense, even if the defamatory party did not know at the time that the statement was true

b. Judicial Proceedings

c. Legislative Proceedings

d. Government Officials

i. Governmental officials in the scope of their employment are  granted immunity 
ii. Can say anything to police about the commission of a crime and be protected from defamatory statements

e. Husband and Wife

f. Consent

2. Qualified Privileges

a. Fair Comment and Opinion

i. Parody

a) Parody is a form of fair comment that releases publisher from liability

b) Parody that is so vicious that no one could believe it as a statement of fact so it cannot be the basis of defamation
b. Defamation in Self-Defense

i. RST § 594 – When the person making the publication reasonably believes that his interest in his own reputation has been unlawfully invaded by another and that the defamatory matter that he publishes about the other is reasonably necessary to defend himself

ii. Includes the ability to call one “an unmitigated liar”

c. Intracorporate Privilege

i. Statements made within the course of employment are protected, unless there is proof of actual malice
d. Report on Official or Public Proceedings

i. RST § 611 -  The publication of defamatory matter concerning another in a report of an official action or proceeding or of a meeting open to the public that deals with a matter of public concern is privileged if the report is accurate and complete or a fair abridgment of the occurrence reporteds

F. Constitutional Privileges

1. Public Officials and Public Figures
a. NY Times v. Sullivan Standard
i. Public officials and public figures must show actual malice to prove defamation
a) Actual malice means knowledge of the falsehood or reckless disregard of the truth

b. Public Official
i. Excludes most low level appointees
ii. Generally if the office was run for, then the standard is met

c. Public Figure

i. Determined by judge, tends to be fairly easy standard to meet

ii. Journalists, sports players, 

iii. Spouses are not automatically public figures unless they frequently appear in the media

iv. Can be an involuntary public figure

d. Limited Public Figure

i. Is considered a public figure in the area where they are famous

XIV. PRIVACY TORTS

A. “Chilling Effect” – The change in behavior that occurs when people believe that they are being placed under surveillance
B. Intrusion Upon Seclusion

1. RST § 652B

a. Intentional intrusion, physically or otherwise, upon the solitude or seclusion of another, or his private affairs or concerns, is subject to liability if the intrusion would be highly offensive to a reasonable person
2. The intrusion must be something not made public by the plaintiff
3. Read Desnick (p. 1052)

C. Public Disclosure of Embarrassing or Private Facts

1. RST § 652D – Publicity Given to Private Life
a. When publicized matter is (1) highly offensive to a reasonable person and (2) not of legitimate concern to the public
2. Haynes (p.1071)
D. False Light

1. RST § 652E – False Light
a. The false light in which the information is placed would be highly offensive to a reasonable person, and
b. The actor had knowledge of or reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed

2. False light carries no exception for public figure like defamation

E. Commercial Misappropriations of Name or Likeness

1. RTT § 46 – Unfair Competition
a. One who appropriates the commercial value of a person’s identity by using without consent the person’s name, likeness, or other indicia of identity for purposes of trade is subject to liability
2. Can extend to private uses of name or likeness if they are for the benefit of the appropriating party

3. White v. Samsung – Parody does not protect one from liability where the purpose of the parody is profit (this case is stupid but it’s still the law, Kozinski’s dissent makes far more sense)
a. Impersonators, however, can do whatever they want apparently and not be liable for this tort

4. The right to use one’s name or likeness extends beyond death (Turley also hates this rule as much as he hates that you cannot defame the dead)

XV. JUDGE AND JURY
A. Role of judges

1. American system is limited because torts prefers a jury driven system (continually updated with society)

2. Civil code systems are more powerful (as in France) where they may even serve as investigators

3. Even England, judges have more authority than in the US (but not as much as civil code systems)

B. Issues dividing judges and juries

1. Jury may be waived in favor of a bench trial (if both parties agree)

2. Typically divide into questions of law and questions of fact

a. Judges determine questions of law
b. Juries determine questions of fact

3. Standards of review

a. Questions of fact are given great deference on Court of Appeals

a) Cannot really be reversed unless jury is clearly erroneous (or de novo review)

b. Questions of law get no deference at Court of Appeals

i. De Novo standard of review on questions of law

c. Mixed questions of law and fact

i. Given de novo standard in almost all jurisdictions

4. “Jury nullification”

a. Jury verdict acquits because of some concern outside of the facts of the case (race, etc)

b. Some judges will set aside a verdict in cases (in torts) where they believe that the jury nullified the claim

c. In criminal law, jury nullification is still viable although discouraged

d. On the civil side, it is possible for a judge to give a “judgment not withstanding verdict” which means the verdict is set aside

C. Gap-filling vs. Dealism
1. Dealism

a. Gaps in legislation are bought and sold, therefore are left in the legislation on purpose

b. These gaps should not be interpreted by judges because it might cause unjust enrichments not intended by the legislature
i. Legislatures should be free to determine whether gaps are applicable 

ii. Also makes legislatures subject to public opinion

iii. Judges do not have to follow public opinion and so should not gap fill because it might contrary to public wishes
2. Gap-filling

a. Courts should fill in gaps with respect to the “public regarding purpose” of the statute
b. Argument – this prevents deals from being carried out through shadowy gaps and forces legislatures to write exceptions which can be openly seen by the public
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