Torts

Case Log
______________________________________
I. Intentional Torts

a. Battery
b. Van Camp v. McAfoos

i. 3 year old children engaging in childish activities can’t be liable for a tort w/o fault.
c.  Synder v. Turk
i. There is evidence for intent to inflict contact, which is offensive to personal dignity. When intending to cause harm there is liability.  The ( can be held liable for his actions.
d. Cohen v. Smith
i. Battery (s are liable for those relatively trivial harms that are merely offensive and insulting.  Religious offensiveness, if communicated, can establish battery.
e. Mullins v. Parkview Hospital
i. The intern was in no position to know there was no consent and it was his duty to find out, therefore there was no intent and no battery case.
f. ARB v. Elkin
i. After proving battery, a π is entitled to recover nominal plus compensatory damages “for bodily pain, humiliation, mental anguish, &other injuries that occur as a necessary & natural consequence of the tortuous conduct.”  There is no fixed measure/standard for requiring this.  No proof is required for such damages, it is simply what is fair and reasonable.
g. Garratt v. Dailey
i. Intent for battery can be shown by demonstrating the actor had “substantial certainty” that his or her action would result in contact.  Substantial certainty test created.
h. White v. Muniz
i. Without granting a special exception or rule for the elderly, the Court agreed w/ the jury instructions—that ( must have appreciated the “offensiveness of her contact.”
1. Duel Intent: Intent to contact π in order to harm or offend the π
i. Wagner v. State
i. Battery only requires intent to contact and meets the definition so long as the contact is harmful or offensive (regardless of the actor’s intent).
1. Single Intent: Intent to contact( contact( turns out to be harmful or offensive
j. Stoshak v. East Baton Rogue Parrish School
i. Transfer of intent: intent of the π trying to hit original victim is transferred to the (.
k. Bask v. Scherzer
i. Transfer of intent can occur even if π did not know ( was in vicinity of where he was committing tortious act.
l. Polmatier v. Russ
i. When a ( intends to harm the π, but does so b/c of insanity, ordinary rules of battery apply.  Instanity is not an excuse from tort liabilities.

m. Assault
n. Collison v. Medley
i. The apprehension must be one that would normally be aroused in the mind of a reasonable person, & the tort is complete w/ invasion of the π’s mental peace.
o. False Imprisonment
p. McCann v. Wal*Mart Stores, Inc.
i. For false imprisonment, the ( had to induce reasonable people to believe either that they would be restrained physically if they sought to leave, or that the ( was claiming lawful authority to confine them until the police arrived, or both.
q. Hardy v. LaBelle’s Distributing Co.

i. The individual may be restrained by acts or merely by words which he fears to disregard.  Here there is ample evidence to support Hardy was not unlawfully held against her will:
a. Admitted she wanted to stay and clarify situation
b. She did not ask to leave nor was she told she couldn’t
c. No threat of force or otherwise was made to compel her to stay
II. Intentional Infliction of Emotional Distress
a. GTE Southwest v. Bruce
i. Conduct must be “so outrageous in character, extreme in degree as to go beyond all possible bounds of decency, & to be regarded as atrocious, & utterly intolerable in a civilized community.”
b. Homer v. Long
i. There is a presence requirement for a 3rd party to claim intentional infliction of emotional distress aimed at another.
ii. Jones v. Clinton
iii. Additional element:  “the π’s emotional distress was so severe in nature that no reasonable person could be expected to endure it.”
1. π’s allegations fall short of the rigorous standards for establishing a claim of outrage under Arkansas law
III. Negligence per se
a. Martin v. Herzog
i. The unexcused omission of the statutorily-required lights on the buggy signals negligence itself.
b. O’Guin v. Bingham County
i. Kids were playing in a landfill and were killed; it was by a school

ii. For negligence per se
1. The statute must be there to prevent this “type of harm”

2. π is w/in “class of persons” the statute was there to protect

c. Impson v. Structural Metals Inc.
i. Driver in violation a Texas driving statute and hit the car ahead of him trying to make a left
ii. ( was not able to introduce excuse that he forgot the sign was there—his act was an inexcusable violation.
IV. Breach of Duty

a. Pipher v. Parsell
i. It is not unreasonable to ignore remote or unlikely risks, reasonable people take more precautions as reasonable risk becomes more foreseeable.  

ii. Includes drivers’ duty to passengers.

b. Indiana Consolidated Insurance v. Mathew
i. It is reasonable to do what is customarily done and it is reasonable to preserve life over property.

c. Stinnett v. Buchele
i. It is reasonable to not protect someone who knows enough to protect himself.

1. It is reasonable to ignore “obvious” or apparent dangers (b/c others can protect themselves).

d. Bernier v. Boston Edison Co.

i. When there is high foreseeability, serious risk at stake, and a low cost of taking better precaution, there is negligence.

1. As a utility, we hold them (theoretically) strictly liable b/c they can spread the cost across the community w/ minimal burden.

e. United States v. Carroll Towing Co.

i. Using the formula B<PL for negligence to be present, we can determine the presence of negligence in certain cases.

f. Thoma v. Cracker Barrel Old Country Store, Inc.
i. In slip n’ fall cases, we look at whether the employees created the dangerous situation and if not, whether they promptly mitigated the dangerous condition.  It is a jury determination.

g. The T.J. Hooper
i. While common practice usually represents reasonable practice, but that doesn’t make it the standard.  The cost of having a radio is low (B), and therefore it is unreasonable/negligent not to have one.

1. In some cases, universal neglect of a precaution does not make it reasonable to not pursue one.

V. Res ipsa loquitur
a. Byrne v. Boadle
i. When there is an act that does not ordinarily (more often than not) occur without negligence, the π can ask the jury to make an inference that res ipsa loquitur there was a negligent act in the exclusive control of the ( and without negligent acts by π or a third-party.

b. Persinger v. Step by Step 
i. An expert’s testimony can fill the void in a case where it is not common knowledge that the injury doesn’t usually occur w/o negligence.

1. To invoke res ipsa loquitur the π does not need eliminate all of the other possible occurrences—π must only render “less probable all inconsistent conclusions.”

c. Warren v. Jeffries
i. To invoke res ipsa loquitur the π must prove that negligent conduct is more likely than the non-negligent conduct.

d. Barbie v. Minko Construction Inc.
i. When the π fails to present competent, admissible evidence that the ( had exclusive control over the instrumentality involved in the negligence.

e. Giles v. City of New Haven
i. Res ipsa loquitur can be applied to allow the jury to make the inference of whether or not negligence by the ( caused the injuries.  Exclusive control can be established even though the operator used the instrumentality.

VI. Causation in Fact

a. Hale v. Ostrow
i. For cause in fact, the court must look at whether the injury would have happened “but for” the (’s act.  It is not necessary that (’s act be the sole cause of the π’s injury, only that it be a cause.

b. Salinetro v. Nystrom
i. Even if, the ( had been careful, the injury would have still occurred—therefore the ( did meet the element of cause in fact for Negligence.

c. Landers v. East Texas Salt Water Disposal Co.

i. Just because two separate acts by separate parties caused an indivisible injury, the π will not be barred from proceeding against them in court.  Their wrongdoing is a merged caused and the substantial factor test (as opposed to the but-for test), is applied.
1. Substantial factor = liability, despite but-for test if both (’s actions would have been substantial enough (in the absence of the other’s) to have caused the harm itself.
d. Anderson v. Minneapolis, St. Paul & Sault Ste. Marie Railway

i. Negligence cannot be barred just because two substantial factors (two fires) combine and cause indivisible damage.

e. Dillion v. Twin State Gas & Electric Company
i. Remanded, yet accepting theory of proportionate causation: the present value of life/property is from time of the act.

f. Summer v. Tice
i. In cases of unascertainable causation (one of the (s caused the harm, but it is unknowable which one), the burden of proof—preponderance of the evidence—is switched to the (s and the joint tortfeasors they are left to work out the apportionment of damages between themselves.

g. Lord v. Lovett
i. Loss of chance: allows a π, whose preexisting injury or illness is aggravated by the alleged negligence of a physician or a health care worker, to recover for her lost opportunity to obtain a better degree of recovery.

1. The π may recover for the value of the lost opportunity itself w/ a threshold that the (’s negligence more likely than not “increased the harm” or “destroyed a substantial” possibility of a better outcome.

VII. Proximate Cause

a. Medcalf v. Washington Heights Condominium Ass’n, Inc.
i. The harm must be within the foreseeable scope of risk created by the (’s negligent.  The harm which occurred was of the same general nature as the foreseeable risk created by the (’s negligence.  It is a question of fact, but becomes a question of law when the mind of a fair and reasonable person could reach only one conclusion.

b.  Abrams v. City of Chicago
i. When the risk could not have reasonably anticipated it is not sufficiently foreseeable.  When millions of people safely perform the act each year and the risk is not within that scope, it can not be taken as foreseeable.

c. Palsgraf v. Long Island Railroad Co.
i. Duty of care runs to foreseeable victims.  This uses a “who test” of scope of risk: only those who are foreseeable to be harmed can succeed on a suit for negligence.   It is decided at the duty element.

1. Dissent: Proximate cause is not a matter of foreseeability alone—it is a range of factors that weigh convenience, public policy, & a rough sense of justice to determine via “practical politics” where the limiting principle.

ii. The modern result: The question of the limiting principle is a question of fact and deciding under the proximate cause locution.  Yet, it is a foreseeability/“who”/scope of risk test that is applied.  It only becomes a question of law when no reasonable person could have foreseen it.

d. Wagner v. International Railway
i. the rescuer can recover from the ( whose negligence prompts the rescue.  The rule includes cases in which the ( negligently injures or endangers himself and the π is injured in attempting a rescue.

e. Larrimore v. American National Insurance Co.
i. There is no negligence because the ( must do something beyond ignoring a statue and the π must show that his injury was caused by exposure to harm, which it was the purpose of the statute to protect (duty to that kind of π, to protect against these kind of injuries).

f. Hughes v. Lord Advocate
i. When the damage was foreseeable, the manner/mechanism by which it comes to pass is an immaterial variant on the final damage.

g. Doughty v. Turner Manufacturing Co., Ltd.
i. Almost identical to Hughes, but comes out the other way, because according to the Lords the harm from the explosion was not of the same kind as if from a splash—and therefore not foreseeable.

ii. Delaney v. Reynolds
iii. When the intervening cause is foreseeable, the causal chain of events remains intact and the original negligence remains a proximate cause of π’s injury.  The purposeful act of suicide will be deemed the legal cause of a decedent’s injury unless the (’s negligence rendered the decedent unable to appreciate the self-destructive nature of the suicidal act or is unable to resist the suicidal impulse.

1. This is not the test typically used in courts for suicide, the common law has a strict rule while the Restatement has a flexible standard.

h. Gaines-Tabb v. ICI Explosives, USA, Inc.
i. Proximate cause is dependent on the harm being both the natural and probable consequence of negligence. (for intervening: crime/int. tort)
1. A third person committing a crime is a superseding cause, unless at the time actor realized or should have realized the likelihood that such a situation might be created, and that a third person might avail himself of the opportunity to commit such a crime.
2. Criminal acts are not superseding causes if:
a. the situation provides a temptation to which a “recognizable percentage” of persons would yield
b. the temptation is created at a place where “persons of a peculiarly vicious type are likely to be.”
i. Estate of Long ex. Rel. Smith v. Broadlawns Medical Center
i. An intervening force which falls squarely within the scope of the original risk will not supersede the (’s responsibility.
j. Derdiarian v. Felix Contracting Corp.
i. An intervening act may not sever liability as a superseding cause, and relieve an actor of responsibility, where the risk of the intervening act occurring is the very same risk, which renders the actor negligent (π was in a position of heightened danger).  The mechanism is not at issue, when it is the kind of harm that is within the scope of risk. (for intervening cause: negligence)
k. Ventricelli v. Kinney System Rent A Car
i. The harm was not of a foreseeable kind, under the circumstances (he was in a safe location), for the negligent act committed by the (.  It falls outside of the scope of the original risk and the intervening negligence was a superseding cause.  (for int. cause: negligence)
l. Marshall v. Nugent
i. When you commit an act of negligence there may be a window of time when you expose a person to a heightened state of injury.  And if the injury occurs during that time, the ( will be found negligence, and the intervening cause will not supersede.
m. Pittsburgh Reduction Co. v. Horton
i. The termination of risk idea emphasizes that the ( can reach a position of apparent safety, b/c enough time has passed or a significant event has occurred, to break the casual connection.  The liability is terminated though the fault is not.

VIII. Damages

a. Holden v. Wal-Mart Stores, Inc.
i. An award of damages may be set aside as excessive or inadequate when, and not unless, it is so excessive or inadequate as to be the result of passion prejudice, mistake, or some other means not apparent in the record.  If it shocks the conscience, it necessarily follows that the award was the result of the above conditions.

b. Right v. Breen
i. There must be proof of actual harm and causation for a negligence claim to succeed even if only for nominal damages.

c. Martin v. United States
i. Courts need to determine economic damages including future economic damages, which proves to be difficult.  Damages for lost income will be determined by demographic and familial information.  Medical damages will include future costs determined by an expert witness.
d. McDougald v. Garber
i. Lost enjoyments of life, or hedonistic damages, are not separate from pain and suffering damages.  A π must have some level of awareness for recovery of lost enjoyment damages (inherent w/in pain & suffering).
e. State Farm Mutual Auto Insurance Co. v. Campbell
i. The punitive award was neither reasonable nor proportionate to the wrong committed.  It was an irrational and arbitrary deprivation of property.  And thereby violated Due Process.

ii. Applied Gore Rule for punitive damages

1. The degree of reprehensibility of the (’s misconduct

a. Physical or economic, reckless disregard, person was financially vulnerable, repeated action, accident or not

2. The disparity between the actual harm suffered and the punitive damages awarded

3. The difference between the punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable case.

IX. Defenses
a. Butterfield v. Forrester
i. When the π is unreasonable in his conduct that led to the harm, it will be contributory negligence and he will be barred from recovering.

b. Wassell v. Adams
i. The comparative negligence doctrine: π’s recovery is reduced by his own percentage of responsibility.  The comparative analysis, under Posner’s utilitarian view, uses the cost to the ( to avoid his AUC compared to the cost to the π to prevent the negligent act.  The party with the lower cost would be more negligent—proportionally.
1. Posner’s approach is not common.  Restatement Third, Apportionment of Liability §8 is prevailing.
c. Wright v. NYC Transit Authority
i. The π’s contributory negligence was so unpredictable and unforeseeable that it wasn’t within the scope of risk of the (’s negligence.  The act was a superseding intervening cause.
1. The π’s behavior is so bizarre or out-of-character that it is not for the jury to determine the percentages of negligence, as a matter of law it is considered a superseding cause.
d. Bexiga v. Havir Manufacturing Corp.
i. A π’s contributory negligence should be ignored, for policy reasons, when (’s duty was to protect π from this very negligence. Bexiga may stand for you are responsible for the duty to protect people from harms that only you can protect them from.  
1. It is a good deterrence public policy to require manufacturers to make harm-proof machines to protect idiots.
e. Christensen v. Royal School District No. 160
i. A π can’t be comparatively negligent if the π had no duty to exercise care to protect her/him self.  A child lacks the capacity to consent to the sexual abuse and is under no duty to protect himself or herself from being abused.
f. Leroy Fibre Co. v. Chicago, Milwaukee & St. Paul Railway Co.
i. In instances a π has a right or entitlement to engage in certain activities without being held contributory negligent.
g. Tunkl v. Regents of the University of California
i. When a service is essential and there is no bargaining power on the part of the π, then the waiver will be found void as to public policy.
h. Moore v. Hartley Motors
i. When there is no essential service, the π can look to the language of the contract and determine whether the release covered that harm.
i. Avila v. Citrus Community College District
i. In sports and recreational activities, there is a primary implied assumption of the risk by the π.  In these instances, the (’s duty is to not increase the inherent risks [don’t be reckless].  Low duty/No Breach.
1. Inherent risks are the obvious or inherent risks of a sport.
2. It is not an affirmative defense, it just establishes a lower duty of care making it harder to prove negligent.
X. Duty of Care, Revisited
a. Landowners:
b. Gladon v. Greater Cleveland RTA
i. A landowner owes a trespasser or licensee no duty except to avoid injuring him by willful or wanton or reckless conduct prior to discovering the trespasser on the tracks.  He was a trespasser or licensee (it does not matter for injury situations if he trespassed volitionally or not) and not an invitee.  

c. Bennett v. Stanley
i. The Attractive Nuisance Doctrine: when dealing w/ a child, the duty of care is to exercise reasonable care to prevent injury from a foreseeable artificial danger. 
d. O’Sullivan v. Shaw

i. Where a danger would be obvious to a person of ordinary perception and judgment, a landowner may reasonably assume that a visitor has knowledge of it and, therefore, “any further warning would be an empty form” that would not reduce the likelihood of resulting harm.

e. Rowland v. Christian

i. This court found the landowner distinction system unjust and resorted to the reasonable standard of care.  Yet, the old system still factors in as the “under the circumstances” clause can bring into the consideration the nature of the entrant.
f. Medical Malpractice:
g. Walski v. Tiesenga
i. Differing opinions in medicine are consistent w/ due care.  The mere testimony another doctor would have acted differently does not suffice the standard of care, testimony must indicate a standard at variance w/ the actual conduct to be negligent.

h. Vergara v. Doan
i. A physician must exercise that degree of care, skill and proficiency exercised by reasonably careful, skillful and prudent practitioners in the same class to which he belongs acting under similar circumstance.  Location is still a relevant consideration as well as advances in the profession, availability of facilities, and whether the doctor is a specialist or general practitioner.

i. Miller v. Loyola University of New Orleans
i. There is no legally-imposed duty on educators.  The standard of duty for educators is no duty of care.

j. Kelly v. Hartford Casualty Insurance Co.
i. For medical res ipsa loquitur:

1. The event in question must be of the kind which does not ordinarily occur in the absence of negligence

2. The agency or instrumentality causing the harm must have been w/in the exclusive control of the (
ii. A pre-existing medical condition can rule out res ipsa in certain cases.

k. States v. Lourdes Hospital
i. Expert testimony may be properly used to help jury “bridge the gap” between its own common knowledge, which does not encompass the specialized knowledge and experience necessary to reach a conclusion that the occurrence would not normally take place in the absence of negligence, and the common knowledge of physicians who does.

ii. Ybarra v. Spangard
iii. Where a π receives an unusual injury while unconscious and in the course of medical treatment, all those (s who had any control over his body or the instrumentalities which might have caused the injury may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.  The exclusivity clause is not strictly maintained if the purpose of res ipsa is defeated—it doesn’t have to be a single person.
l. Schloendorff v. Society of New York Hospital
i. “…a surgeon who performs an operation w/o his patient’s consent commits an assault for which he is liable in damages.”
m. Harnish v. Children’s Hospital Medical Center
i. A physician owes to his patient the duty to disclose in a reasonable manner all significant medical information that the physician possess or reasonably should possess that is material (a reasonable patient would want to know) to an intelligent decision by the patient whether to undergo a proposed procedure.
1. Obj. Test for Informed Consent Causation:  π must show at trial that had the proper information been provided neither he nor a reasonable person in similar circumstances would have undergone the procedure.
n. Howard v. UMDNJ
i. There is no affirmative duty to reveal experience but, a serious misrepresentation concerning the quality or extent of a physician’s professional experience, viewed from the perspective of the reasonably prudent patient assessing the risk attendant to medical procedure, can be material to the grant of intelligent and informed consent to the procedure.

1. The inquiry should be: whether the more limited experience or credentials possessed by ( could have statistically substantially increased π’s risk in undergoing the procedure.

a. Then, whether the substantially increased risk would a reasonably prudent person not to consent to undergo the procedure.

b. If this is proven, π will be awarded damages irrespective of whether ( deviated from the standard of care in performing the surgical procedure.

XI. Immunities
a. Rousey v. Rousey
i. There is no immunity in parental-child suits.  The court overcomes the traditional policy justifications to preserve family harmony, avoid undermining potential authority, and avoid collusive suits.

b. Goller v. White
i. The parent-child immunity should be abrogated except when:

1. Where the alleged negligent act involves an exercise of parental authority over the child, and

2. Where the alleged negligent act involves an exercise of ordinary parental discretion w/ respect to the provision of food, clothing, housing, medical, and dental services, and other care.

ii. In these circumstances, the parent has no duty.

c. Commerce Bank v. Augsburger
i. The protection applies to negligence—not intentional torts.

d. United States v. Olson
i. The Federal Tort Claims Act authorizes private tort actions against the U.S. “under circumstances where the U.S., if a private person, would be liable to the claimant in accordance w/ the law of the place where the act or omission occurred.”  The Act makes the U.S. liable in the same manner and to the same extent as private individual under like circumstances—these words do not restrict a court’s inquiry to the same circumstances, but require it to look further afield.

e. Feres v. United States
i. The Supreme Court creates a new exception to FTCA liability, known as the Feres Bar: immunity for negligence “incident to service”

f. Whisnant v. United States
i. Two part test for determining the applicability for the discretionary function exception:

1. Whether the challenged action was a discretionary one?

2. Whether the action involves a decision susceptible to social, economic, or political policy analysis.

g. Riss v. City of New York
i. The court will not carve out an area of tort liability for police protection to members of the public.  It is a question of “resource allocation” and the court will not be second-guess unpredictable/imponderable decisions that must be made by fire depts. and police depts. (they are just different).

h. DeLong v. County of Erie
i. There is a familiar rule of no liability for police and fire protection in the lack of a special relationship.  Yet, here there was a special relationship (plea for help was accepted and not refused) and required the ( to exercise ordinary care in the performance of a duty it has voluntarily assumed.

i. Harry Stroller & Co. v. City of Lowell
i. Once a gov. entity decides to take on an obligation, it should be held to the professional standard of care—it is not discretionary to negligently perform the duty the fire dept. has undertaken.

XII. Nonfeasance/Misfeasance
a. Yania v. Bigan
i. There is no duty to rescue someone in peril.

ii. Wakulich v. Mraz
iii. Rescue once undertaken, must be performed “reasonably.”
b. Farwell v. Keaton
i. Where the π and ( are in a special relationship, the ( will have a duty of reasonable care whether or not the ( had anything to do w/ creating or increasing the risk of harm to the π.
1. In Farwell, the two boys did have a relationship that was for the evening, special in the sense that people in general did not and could not have shared it.

2. Farwell comes out as re-crafting the general rule (in Mich.) is that you have no duty to rescue strangers, but any “relationship” should be grounds to establish a duty to rescue.
c. Podias v. Mairs
i. A duty of care to rescue is created when ( “caused” the π to be in the peril in the first place.

ii. Even where the original danger was created by innocent conduct, no fault of (, there may be a duty to make a reasonable effort to give assistance and avoid further harm where the prior innocent conduct has created an unreasonable risk of harm to the π.

1. “the mere knowledge of serious peril, threatening death or great bodily harm to another, which a ( might avoid w/ little inconvenience creates a sufficient relation to impose a duty of action.”

XIII. Duty to Protect from Third Persons
a. Iseberg v. Gross
i. An affirmative duty to warn or protect against the criminal conduct of a third party may be imposed on one for the benefit of another only if a special relationship exists between them.

b. Posecai v. Wal*Mart Stores, Inc.
i. Accepts Balancing Test: address the interests of both business proprietors and their customers by balancing the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of third persons.

1. The foreseeability of the harm and the gravity of harm must be balanced against the commensurate burden imposed on the business to protect against the harm.  Rarely applied w/o prior incidents.
2. Schechter sees this as merging duty and breach and as a policy decision to protect businesses from liability.

c. Marquay v. Eno
i. Employees who share such a in loco parentis relationship and acquire actual knowledge of abuse or who learn of facts which would lead a reasonable person to conclude a student is being abused are subject to liability if their level of supervision is unreasonable and is a proximate cause of a student’s injury.
1. Limited to periods when parental protection is compromised
d. Reichert v. Atler
i. The court held that the negligent failure of the bar owners to protect the decedent from foreseeable harm should have been compared to the actions of the assailant and held that the bar owners were liable only for their proportionate fault.
e. Tarasoff v. Regents of University of California
i. The therapist need only exercise that reasonable degree of skill, knowledge and care ordinarily possessed ad exercised by members of that professional specialty under similar circumstances.
1. No privilege for patient confidentiality if psychotherapist has reason to believe that patient is in such mental or emotional condition as to be dangerous to himself or to the person or property of another and disclosure is necessary to prevent the threatened danger—creates a duty to rescue for psychotherapist.
f. Brigance v. Velvet Dove Restaurant Inc.
i. One who sells intoxicating beverages for on the premises consumption has a duty to exercise reasonable care not to sell liquor to a noticeably intoxicated person.  It is not unreasonable for the tavern owner to foresee the unreasonable risk of harm to others who may be injured by such person’s impairment ability to operate an automobile.

1. Duty not to sell to minors or intoxicated people.
XIV. Consortium
a. Medley v. Strong
i. The unmarried cohabitant has available all claims other than those specifically-based on marriage.  The court does not want to extend the liability so far and create “foreseeable plaintiffs” theory in the way the π suggests.

b. Boucher v. Dixie Medical Center
i. Denied filial consortium claim for adult child who suffered negligent brain damage.  The fear was increased liability and inability to get insurance. 

1. But Utah had no spousal loss of consortium claim, yet it did have child loss of consortium claim.
c. Ferriter v. Daniel O’Connell’s Sons, Inc.
i. Allowed parental loss of consortium claim.

ii. Courts are split.

XV. Fright or Grief Claims

i. Grube v. Union Pacific Railroad
ii. The essential elements for recovery under the zone of danger test are that π must be within the zone of danger and suffer imminent apprehension of physical harm, which causes or contributes to the emotional injury.  Grube did not establish that he feared for his personal safety at any time.

1. No grief claim b/c he’s not related.

b. Burgess v. Superior Court
i. Woman’s baby is born w/ brain damage b/c of Dr.’s negligence

ii. This case is different than typical bystander claim.  B/c there was a pre-existing relationship w/ the Dr. that makes the π a “direct victim” and there would be foreseeable harm of distress b/c of negligence.
iii. A direct victim’s case is based on a breach of duty assumed by the ( or imposed on the ( as a matter of law or that arises out a of a relationship between the two.
1. We don’t need Dillion-Thing, b/c the relationship is a limit on the bystander principle 
c. Siegel v. Ridgewells
i. There was no proof of harm from the possibility rabbi ate non-Kosher sushi.
d. Washington v. John T. Rhines Co.
i. Court held that the π was not in the zone of danger, she cannot claim negligent infliction of emotional distress when her husband’s body was not properly embodied.

1. Schechter thinks this is wrong b/c there is a limiting principle available b/c there is a pre-existing relationship.

2. It wouldn’t have allowed 

e. Various Misc. Standards

i. Typically, negligent mishandling of dead bodies are typically allowed for negligent infliction of emotional distress.

ii. Negligent death messages of siblings typically give rise to a cause of action

iii. Negligent false disease (AIDS) results, no danger of physical injury, but a preexisting relationship

f. Boyles v. Kerr
i. A standard of severe distress is inadequate b/c it is a degree for which a test would be needed not an either/or proposition.  It would be impossible to set an appropriate barrier.\

g. Camper v. Minor
i. Cement driver hits girl, then sues her for neg. infliction of emo. distress

ii. MINORITY: This is the Tenn. position to abandon all the negligent infliction of emotional distress standards and return to the standard negligence analysis: reasonably prudent person.
iii. Ordinary negligence analysis will be used

1. Must meet all five elements w/ evidence to survive summary judgment

iv. Cause of action is only for serious or severe emotional injury

1. Such an injury occurs when a reasonable person, normally constituted, would be unable to adequately cope w/ the mental stress engendered by the circumstances of the case.

v. Court added the new requirements of:

1. Severe emotional distress

2. and medical proof
vi. Rowland of emotional distress

XVI. Toxic Exposure

i. Potter v. Firestone Tire & Rubber Co
ii. To recover for toxic exposure, a π must show, in absence of physical injury, the fear is:
1. Result of (’s negligent breach of duty to π

2. π was subject to toxic substances which threaten cancer AND

3. Based on scientific evidence it is more likely than not that you will develop the cancer Or

4. Show that the ( was particularly despicable and culpable

b. Norfolk & Western Railway v. Ayers
i. A π suffering bodily harm need not allege physical manifestations of her mental anguish (RS §456).

ii. Once found liable for ‘any bodily harm’ a negligent actor is answerable in damages for emotional disturbance resulting from the bodily harm or from the conduct which causes it.  (RS § 456).
XVII. Strict Product Liability

a. Lee v. Crookston Coca-Cola Bottling Co
i. Res ipsa loquitur in products liability: may rely upon circumstantial evidence from which it can reasonably infer that it is more probable than not that the product was defective.
ii. Kerr v. Corning Glass Works
iii. The π must prove a defect in the product existed when it left (’s hand and the rule forecloses recovery if the π’s proof is insufficient.

b. Mexicali Rose v. Superior Court
i. Minority view: introduces natural-foreign distinction doctrine.

c. Jackson v. Nestle-Beich
i. Shows majority view and disposes of natural-foreign distinction doctrine
d. Design Defect
e. Leichtamer v. America Motors Co.
i. A product may be found defective in design if the π demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.
f. Barker v. Lull Engineering
i. Product is defective in design 

ii. If the π demonstrates that the product failed to performance as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner OR

iii. If the π proves that the product’s design proximately caused his injury and the ( fails to prove that on balance the benefits of the challenged design outweigh the risk of danger inherent in such design
g. Knitz v. Minster Machine Co.
i. For design defect use either Consumer Expectation Test OR
1. Risk-Utility/Cost-Benefit Analysis: if the benefits of the challenged design do not outweigh risk inherent in such design 

2. The relevant factors to determine design defect are:

a. Likelihood that the product design will cause injury

b. The gravity of the danger posed

c. And the mechanical and economic foreseeability of an improved design
h. Calles v. Scripto-Tokai Corp.
i. Kids had a lighter

ii. Simple product exception (Stinnett: open and obvious danger of a product) to risk-utility test is not absolute, but a factor in the analysis.

1. She fails on C.E.T. b/c consumers expect a lighter will be dangerous
i. Honda of America MFG. v. Norman
i. Uses the Reasonable Alternative Design test (RSPL § 2 controversial):

1. Safer

2. Cost effective/economical

3. Practical

ii. Honda demonstrated a failure of proof by Norman

1. RAD fails b/c top release buckle would prevent assistance of rescuer when unconscious
j. Information Defect
k. Liriano v. Hobart Corp.
i. A manufacturer’s failure to provide appropriate information—possibly about an alternative (educational)—about a product may make an otherwise safe product dangerous and defective.

1. Warnings about such dangers are one important kind of information.

l. Carruth v. Pittway Corp.
i. Warnings must be reasonably clear and of sufficient force and intensity to convey the nature and extent of the risks to a reasonable person.  (Can’t bury it in a manual)

1. when possible harm is severe, quite specific information may be required

m. Misuse: The Defense
n. Hughes v. Magic Chef
i. Product misuse is not an affirmative defense, it is an issue of proximate cause.

1. Foreseeable misuse doesn’t defeat recovery.

2. Unforeseeable misuse defeats recovery.

a. Unforeseeable misuse means that w/ respect to harms caused by the misuse and that would not have been caused by a properly used product, the product simply is not defective at all.
