Torts Outline
Tort Law Generally

-Harm is required for a tort and is about vindicating individual rights and redressing private harms

-General Procedures:

Motion to Dismiss/Demurrer: Filed by the D, says to the judge that even if all the facts are taken as true, there’s no case

Motion for Summary Judgment: Usually motioned for by D, submitted mostly after new facts arise from discovery; filed for with the notion that the facts (old and new) are undisputed and that they legal rules applied to the facts would find for the moving party (judge only)

Objections to Evidence and Offers of Evidence:  The key with evidence is “is it relevant” to the legal issues of the case; if one side doesn’t think so they have to object when the evidence is first offered, and the judge will then decide if it is admissible

Motion for a Directed Verdict: D will usually move for this after P rests or after D rests, asserting that proof offered by the P is legally insufficient to warrant a jury’s verdict for the P.  Judge will consider evidence in light most favorable to the P, but the motion should be denied if reasonable people could disagree
Proposed Instructions and Objections to Them: Instructions are the judge’s statements to the jury, telling them what they must consider and what facts must be present before the P should recover or a defense applies

The Motion N.O.V./Post-trial Motion for Judgment as a Matter of Law: Very extreme measure, would set aside a jury verdict because the evidence is not legally sufficient to justify it

Motion for a New Trial: If an error was committed in the trial and the judge recognizes this (and it could have influenced the jury) or because the verdict is against the weight of the evidence or because the damages awarded were unconscionable
I. INTENTIONAL TORTS
BATTERY
Van Camp v. McAfoos (p.37-39)

- Mark McAfoos (aged 3) was riding his tricycle on a public sidewalk and drove his tricycle into the rear of Ms. Van Camp, wrecking her Achilles’ tendon.

-No allegation that Mark did anything wrong, no liability without fault 

-Case was dismissed; went after Mark’s parents, too, because 3rd party liability homeowner’s insurance

-RS § 13: Harmful Contact (p.5)

-RS § 18: Battery(Offensive Contact (p.7) (need requisite intent)

-RS § 19: What Constitutes Offensive Contact (p.9) (Offensive if it offends a reasonable sense of personal dignity)

Snyder v. Turk (p.40-41)
-Turk was performing a gall bladder surgery and was becoming frustrated.  He thought that Snyder was making mistakes and making things worse.  Finally when the P handed the D an instrument he didn’t think was right, he grabbed her shoulder and puller her face down to the patient’s wound and yelled at her.  Case went on directed verdict to Turk but was remanded.
-A person is subject to liability for battery when he acts intending to cause a harmful or offensive contact and such contact results.  Contact which is offensive to a reasonable sense of personal dignity is offensive.

-So a person does not have to be physically harmed for a battery, and the intention of the actor does not have to be physical harm.  Offensive contact is enough.

Cohen v. Smith (p.41-42)

-Religious beliefs prevented a male from seeing Mrs. Cohen naked during child birth.  Cohens told their doctor this who told the hospital, and they were assured their beliefs would be respected.  The male nurse Smith helped in the baby’s delivery. At TC, dismissed, remanded by AC.
- Religious beliefs, when made known (as they were here), are always to be respected by medical professionals.  Because of their beliefs, Smith’s contact was unconsented to and offensive making Smith liable for battery

- Harmful and offensive are mutually exclusive, it’s either harmful or offensive, not both (shot in the head is harmful).

Leichtman v. WLW Jacor Communications (p.44-45)
- Leichtman sues for battery because Furman blows smoke at Leichtman. TC dismissed, AC remanded.
-No matter how trivial the incident, a battery is actionable

-An employer is not legally responsible for the intentional torts of its employees that do not facilitate or promote its business

-Issue of particulate matter, very slippery slope: Particulate matter here is subject to a breaking point.  At some point the matter has to be too small to count

-RS §8a: Intent (p.2) (Two types of intent, purpose and knowledge)

-RS §16: Character of Intent Necessary (p.6) (if an offensive bodily contact results in a harmful bodily contact to intended party or another, still liable)

-RS §20: Character of Intent Necessary (p.10)
Garratt v. Dailey (p.46-49)

- The default at trial is non-jury trial but if either party asks for a jury they are constitutionally obligated to receive (if the case involves amounts over $10)

-Brian moves chair and Ruth falls, injures herself badly.  Unclear if Brian did it to hurt Ruth or was trying to move chair for her to sit into.  Judge sides with Brian (age 5).
-The judge found that Brian did not want (desire, aim, purpose, goal) to hurt Ruth.  Nor did he have knowledge (to a “Substantial Certainty”) that her injury would result (should be virtual or near certain certainty not “substantial”)(So there are 2 types of intent, purpose and knowledge

-The case is remanded so the trial judge can make findings regarding knowledge intent
Hall v. McBryde (p.50-52)

-Marcus McBryde fired shots in retaliation at a car passing in front of his house, his neighbor (Hall) was wounded

-If the bullet that hit Hall was fired by Marcus, Marcus will be liable under RS §16 for transferability of intent to commit a battery (try to hit a 3rd a party but someone else is hit, actor is liable to that someone else as if it were the 3rd party)

-Case remanded to see whose bullet hit Hall

Example: Victim A       Tort X 


     Victim B       Tort Y

-Marcus committed Tort X against Eric (Victim A) when he intended to commit Tort Y -against gangbangers (Victim B)

-In most states children, with the exception of the very young because they are incapable of harmful intent, may be liable for torts so long as necessary elements are proven.

-The CL rule is that parents are not vicariously liable for the torts of their children (unlike employers for employees); so need statute to go after parents unless they were somehow at fault.

Polmatier v. Russ (p.54-56)

-Norm Russ beat his father-in-law Arthur with a beer bottle, then got a gun and shot him dead.  Norm was acquitted of criminal charges because he was insane.

-Though insane, Russ knew what he was doing and was held liable for his battery.  Question is whether the defendant had requisite intent.
-CT court looked to KS’ Seals v. Snow case for 2 reasons to hold insane liable: 1) where one of two innocent persons must suffer a loss, it should be burn by the one who occasioned it; and 2) public policy requires the enforcement of liability on the insane or else that person can be manipulated to do horrible acts, be immune from redress for injuries caused, and a defendant could pretend to be insane to avoid culpability.

- Still the case that damages for death tend to be less than those for maiming

-Wrongful death is not a tort, it’s a procedure to claim a tort (here it’s battery) and they’re usually claimed by close family (here it’s Dorothy, the wife)

White v. Muniz (p.57-59)

-Sherry Muniz was changing Helen Everly’s diaper (White’s mom), when Everly struck Muniz on the jaw

-Question here is whether intentional tort requires the tortfeaor to not only intend to contact another but also to intend that contact to be harmful (Everly had dementia)

-Matter of Single vs. Dual intent:


Rule A (Single Intent): D intents to touch and it turns out harmful or offensive

Rule B (Dual Intent): D intends to touch, and appreciates or intends harm or offense

-Jury verdict reinstated because CO has dual intent rule
-Because of Worker’s Compensation, Sherry Muniz is not likely going uncompensated

James Boyle’s Anatomy of a Tort’s Class
-Judicial decisions rest on political, moral, or economic decisions, not legal reasoning

-3 main techniques for arguing rules/past decisions: (1) Purposive Interpretation v. Formalist Interpretation; (2) Broad Rule v. Narrow Rule; (3) General manipulation of Precedent 

-Five Types of Policy Arguments


(1) Judicial Administration(looks at how firm rule vs. flexible rule would affect things


(2) Institutional Competence(Courts should handle this issue v. Legislature should


(3) Moral Arguments(issues like security vs. freedom, form vs. substance

(4) Deterrence/Social Utility(Flexibility vs. Stability


(5) Economic Arguments(Things like cost-benefit analysis, etc

ASSAULT

-RS § 21: Assault (p.10) (Act intending to cause harmful/offensive contact and person is put in imminent apprehension)

-RS §22: Attempt Unknown to Other (p.11) (Intended victim must become aware of assault before terminated)

-RS §30: Conditional Threat (p.11) (option of escape not good enough if a command of obedience required)

-RS §31: Threat by Words (p.11) (words alone cannot constitute an assault)

Basic Elements:


1) D intends to cause an apprehension of an imminent battery


2) P is put in reasonable apprehension


3) Of an imminent battery

-Assault is  a touching of the mind, not the body
-An assault and battery tort would be a situation where you see someone is going to punch you (they cock their fist back) and then follow through with punch

-If a mugger says “Your money or your life” is that a tort? Yes, because even though the victim is given a choice, he has no right to your wallet…your choice is between a battery and a property tort(apprehension as a way to coerce

-Some statutes created to make cause of actions similar to CL of assault (e.g. allowing free access to abortion clinics and regarding stalkers) (p.65)

Cullison v. Medley (p.59-61)

-Cullison was confronted by Medley family after hanging around their 16 year old daughter.  Ernest Medley had a gun, and Cullison was afraid that during the episode he would get shot.  Later, Ernest glared at Cullison in a restaurant and Cullison learned that Earnest had previously shot a man.

-Cullison claimed to suffer chest pains, sought psychiatric care, had depression, etc
-Summary judgment for D was wrong here because reasonable could find that an assault occurred
Koffman v. Garnett (p.63-64)

-Garnett picked Koffman up and slammed him into the ground to make a point about how to tackle
-Could be actionable for batter but not for assault because Koffman didn’t know he was going to get tackled until he was, there was no apprehension

FALSE IMPRISONMENT
-RS §35: False Imprisonment (p.11) (confine another or actions lead to the confinement of another, and the other is conscious or harmed by it)

-RS §36: What Constitutes Confinement (p.12) (must be complete confinement within boundaries, not confinement if reasonable escape is known to the confined, not false imprisonment if just prevent someone going in a certain direction)

-RS §39: Confinement by Physical Force (p.13) (confinement can be by physical force)
-RS §40: Confinement by Threats of Physical Force (p.13)

-RS §40A: Confinement by Duress (p.13)

-RS §41: Confinement by Asserted Legal Authority (p.13)

-RS §42: Knowledge of Confinement (p.14) (No liability unless conscious of or harmed by confinement)

Elements of False Imprisonment

1) D intends to confine P

2) D commits an “act of restraint”

3) P must be confined in a bounded area

4) P must be aware of confinement or be harmed

McCann v. Wal-Mart Stores, Inc. (p.65-67)
-Family not allowed to leave store because son was thought to be a shoplifter.  Wouldn’t even let son go to the bathroom, and he only had 1 kidney.
-There was no actual physical restraint but that was unnecessary (only need threat of physical force or lawful authority (Wal-Mart said they had called the police))
- Case removed to federal court.  The jury pool in federal court is the same as the state jury pool, but the judges may be less biased toward local residents because they’re not elected

Hardy v. LaBelle’s Distributing Co. (p.11 of Supp.)

-Hardy accused of stealing a watch.  LaBelle employee lies to Hardy, tells her she’s going on a tour of the office.  Locks Hardy into a room with a cop, store manager, and a lie detector.

-Hardy admitted that she wanted to stay and was never told she could not leave

-TC affirmed

-Difference between McCann is that a customer would likely feel more confined in a store than an in employee

-Sexism at play here? If Debra Joe was a man, would she have tried to leave?  Do the old white men on the MT Supreme Court think that you have to confront a situation and physically try to leave for their to be a false imprisonment (because that’s what an old white man would’ve done)

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
-RS §46: Outrageous Conduct Causing Severe Emotional Distress (p.14) (needs to be intentional or reckless; for transferability, must be present at the time of the outrageous conduct and the distress must result in bodily harm, unless a member of victim’s immediate family, who must be there but doesn’t have to suffer bodily harm)

-Ordinarily, D must know other person is present for him or her to recover on IIED

-Requiring presence + bodily harm or familial relationship is a way to prevent infinite liability claims; this is a slippery slope type argument; Boyle would say this is a matter of Judicial Administration
Elements of IIED:

(1) The D acted intentionally or recklessly

(2) The conduct was extreme and outrageous

(3) The actions of the defendant caused the P emotional distress

(4) The resulting emotional distress was severe

GTE Southwest, Inc. v. Bruce (p.561-63)

-Ps are employees who worked under Morris Shields, and Shields verbally threatened/terrorized them, would charge at employees stooping very close to their faces, made them vacuum, and even made one employee stand in his office for 30 min while he just stared at her

-A claim for intentional infliction of emotional distress will not lie if it is not the intended or primary consequence of the D

-Conduct must really be outrageous and extreme, Shields’ was, affirmed

-Don’t sure Morris because his pockets aren’t as deep at GTE’s, and they can go after GTE under the principle of “Vicarious Liability”…Respondeat Superior(Let the boss pay/respond


a) The employee has to be acting in the scope of employment, this is a key issue


b) Can’t go for Worker’s Comp because that is only for negligent torts

-Outrageous behavior include: Continuous or Repetitive, Abuse of power/captive victim, Unusual or Atypical, Exploiting sensitivities, and Public humiliation.  Insults are not enough.

Taylor v. Metzger (p. 563)

-Sheriff called female officer a “jungle bunny”

-Racial slur uttered by a superior at work cannot be viewed as just an ordinary insult
Jones v. Clinton (p.13 of Supp)

-While Clinton’s sexual encounter with Jones was an odious one, it did not meet the level of extreme and outrageous conduct necessary for a claim of intentional infliction of emotional distress; nor did Jones emotional distress seem so severe that a reasonable person couldn’t be expected to endure it.  Summary judgment was granted.
-Judge here may have given a blueprint for how to fake an outrage claim (miss work, consult a psychiatrist, etc)

-Where the P can assert an intentional infliction of emotional distress claim, the fact that the battery claim is barred by the statute of limitations is irrelevant (Winkler v. Rocky Mt…p.566)
Homer v. Long (p.567-69)

-P’s wife was hospitalized for depression, her therapist used confidential information to take advantage of her condition and seduce her, the husband and wife eventually had to get divorced

-P could not recover because he was not present at the time this happened
-In hostage situation, only immediate family could recover under IIED (Bettis v. Iran p.568)
DEFENSES TO INTENTIONAL TORTS – PRIVILEGES
I. Protecting Against the Apparent Misconduct of the P


A. Self Defense

-RS §63: Self-Defense by force not threatening death or serious bodily harm (p.18)

-RS §65: Self-Defense by force threatening death or serious bodily harm (p.20) (Duty to retreat except if in castle)
-One is privileged to use reasonable force to defend against harmful or offensive bodily contact and against confinement.  Privilege depends on apparent necessity of self-defense and not actual reality
a) D’s privilege extends only so far as reasonably necessary to prevent the harm; if the harm threatened is not death or serious bodily injury, then defendant can’t use deadly force

-Provocation is not sufficient to raise SD privilege

-SD permits one to resist false imprisonment, as well as assaults and batteries

Touchet v. Hampton (p.20 of Supp.)
-Touchet verbally threatened and provoked Hampton, who beat him senseless
-Hampton has no SD claim here because there was no actual or reasonably apparent threat to Hampton’s safety (Touchet was at office, sitting in chair when pummeled)

-Case remanded

You can only defend against an: (1) imminent physical threat; (2) Retreat is not possible(this just introduces a whole new issue to litigate on and is not always an element for self defense; majority rule in US is stand your ground and not retreat.  You never have to retreat in your own home (There is a trend toward retreat as our society gets more urbanized); (3) No excessive force

B. Defense of 3rd Persons
-RS §76: Defense of Third Person (p.22) (can defend 3rd party like you would yourself)

C. Arrest & Detention
A&P v. Paul (p.84-86)
-Paul was accused of stealing tick spray from A&P grocery store.  He was taken to an office and searched and word of this incident spread through the community.  

-In MD , private person could only arrest if person commits a felony and there’s probable cause he did it or is committing a misdemeanor that is breaching the peace and private person sees it happening

-Under RS §120A/CL, a property owner can detain someone suspected of shoplifting but if he hasn’t shoplifted, then there can be an action for false imprisonment

-Jury verdict for Paul upheld

-Common law forces the retailer to over invest in theft prevention (economic argument)


D. Defense and Repossession of Property
-RS §77: Defense of Possession by force not threatening death or serious bodily harm (p.22)

-RS §84: Use of mechanical device not threatening death or serious bodily harm (p.24) 

-RS §85: Use of mechanical device threatening death or serious bodily harm (p.25) (only can use deadly mechanical device if he would use it to defend in that situation)
Katko v. Briney (p.86-87)

-Marvin Katko and friend (McDonough) had been to the house before and went back to steal old bottles and jars. Marvin went into the bedroom, a shotgun trap went off, and Marvin’s leg was badly damaged.  Jury for Marvin for $30k, verdict a ffirmed.

-Rationale: Society values human life and limb greater than property…use of force must be proportional to the threat of the property owner…a possessor of land cannot do indirectly and by a mechanical device something he could not do immediately and in person. RS §85

-Even with signs, the spring trap would be illegal

-This would be a moral argument under Boyle’s rubric

-A difference in settings/context (NYC might have decided this case differently)

Brown v. Martinez (p.88-89)

-Two boys went into Martinez’s melon patch while Brown stood at the SE corner of the property. Martinez heard the boys, came out with a rifle, saw the running toward the SW, and fired his rifle in the opposite direction, whereby he hit Brown in the lower leg, breaking the bone

-Reversed because: Reasonableness of force used is usually a question for a jury…force used must be appropriate in defense of property…the law places a higher value upon human safety than property…no privilege to use force that could kill or cause serious bodily injury when only property threatened.

-Can recapture stolen property immediately or in hot pursuit.  Once possession has been lost, one cannot forcibly recapture property (like a week later)


E.  Discipline
-Parents can use reasonable force to discipline their children, RS §147

-Some states even refuse to allow children to sue their parents for torts

Thomas v. Bedford (p.24 of Supp.)

- Carter was talking with other teachers when Joseph struck him on the back with his hand. Carter told him to go to class and then Joe picked up a rubber band and hit Carter’s face with it (2ft away). Joe then ran away to his class, chased by Carter, who threw a board at Joe but missed. 15 min later then Carter left his classroom and then went to Joe’s class, pulled him to an adjacent room and then either shook him (Carter’s version) or punched him with his fist 3 or 4 times (Joe’s version, corroborated by physician).
-TC found that Bedford had been provoked under “aggressor doctrine.”  However, AC reversed because Bedford didn’t punish kid until 15min later, more than enough time to cool off
-Corporal punishment is allowed but it cannot be excessive or unreasonable.

-Actually, Bedford’s defense is the discipline privilege (p.89); teacher’s get certain leeway if their actions are reasonableness

1) Teacher’s given “in loco parentis” (in place of the parent); teachers, babysitters, scoutmaster, chaperon, much older sibling, bus driver


F. Observing Privileges
-Issues of degree and reasonableness play a part in deciding matters of privilege

-Contrast these to a “kissing battery” where degree/reasonableness don’t matter; it is no defense to say that the touching didn’t last long or that force used was minimal or injury was not great

CONSENT
-In battery cases, consent or apparent consent conveys the idea that a touching is not offensive

-Implied consent subject to custom in usage (e.g. you play football, you should expect to get knocked down)

-Consent is not effective if a person lacks capacity to give consent (Reavis v. Slominski p.92)

a) Incapacity of an adult P renders her consent ineffective only if her condition substantially impairs her capacity to understand and weigh the harm and risks of harm against the benefits flowing from the proposed conduct

b) The P’s incapacity does not render her consent ineffective unless the D has knowledge of that incapacity

-Power relationships have the potential to influence consent
-Exceeding the scope of consent can result in battery claims (e.g. agree to blood transfusion from family members, but the hospital gives you other people’s blood and you get AIDS)

-Battery is different from informed consent cases, where patients express consent for an operation without being adequately told about the nature/risks of the procedure

-Minors can consent to a number of age appropriate touchings (8 yr old can consent to football, 16 yr old can consent to a doctor fixing his broken arm in the ER)

-Some courts hold that consenting to an illegal act is ineffective.  Some courts will hold that no one can found a cause on an illegal act.  The RS provides that consent is generally effective for an illegal act
-Except under certain circumstances, one revoke consent at any time by communicating that revocation to the D

-One who knows he has a venereal disease and knows his sexual partner does not know about it, commits a battery by having sexual intercourse

-In general, consent procured by fraud is not consent at all; fraud must be about the nature of consented to conduct, not about collateral matters like price or timing

O’Brien v. Cunard (p.26 of Supp.)

-P sued for D for battery claiming that she did not consent to a vaccination shot, which she got quite ill from, when coming into Boston.  D says that she got in line with everybody else for the shot and did not object when he gave it to her.  Court found for D.

-This is a case of implied consent based on Plaintiff’s objective conduct

-What’s the Default Rule here? If you don’t say anything, consent or not?  Presumably the D is obligated to bring some reasonableness to bear; also have to factor in social norms

PUBLIC & PRIVATE NECESSITY
-Police officers are privileged to enter land to execute a search or arrest warrant

-A public cannot deny the right of someone to patronize it (RS §191)

-RS §196: Public Necessity (p.27) (…necessary for averting an imminent public disaster)

-RS §197: Private Necessity (p.28) (…necessary to prevent serious to actor, his chattels, or 3rd person; subject to liability for any harm done)

Surocco v. Geary (p.101-03)

-A fire was raging so he ordered Pascal Surocco’s house torn down to prevent further conflagration. The house was torn down before all the property could be removed, and even when it was destroyed, the fire continued to burn. Surocco sued for the tort of trespass the land.
-Surocco won a jury trial. The SC of CA reversed the decision.

-The right to destroy property to prevent a conflagration has been traced to the highest law of necessity…the individual rights of property give way to the higher laws of impending necessity, there was clearly necessity in this case. The legislature possesses the power to regulate this issue better
Wegner v. Milwaukee Mutual Ins. Co. (p.103-05)

-Police stormed Wegner’s house to get a suspected drug dealer, house was trashed

-Harriet sued the city of Minneapolis and the Milwaukee Mutual Ins. Co., which was Harriet’s homeowner insurance (cities don’t carry insurance because they just tax to make up)

a) The insurance company probably excluded Harriet’s claim based on acts of war, civil insurrection, something along those lines

-The district court granted Milwaukee’s motion for summary judgment and found for them. The appeals court affirmed. The MN SC reversed the lower courts and remanded for the issue of damages.

-MN’s constitution provides that private party shall not be taken, destroyed, or damaged for public use without just compensation, first paid or secured. The court found the police action to be a public use (unlike may other states) and therefore a taking occurred and therefore Harriet deserved compensation.
-Where an innocent 3rd party’s property is damaged by the police in the course of apprehending a suspect that property is considered a ‘taking’. If you apply the doctrine of public necessity (which privileges Minneapolis to destroy property to avert disaster RS §196) there could be no taking or else there would be a contradiction.
-individuals should not be forced to bear public burdens alone

-One difference is in Surocco an individual was sued for damages whereas in Wegner the city was sued (individual v. communal liability)

-No matter what Surocco’s house was going to get torched, while Wegner’s house wouldn’t have been destroyed if it weren’t for the police

Ploof v. Putnam (p.106)

-P was justified in mooring his sloop on the dock of the D. You can trespass out of necessity and the D had no right to unmoore the sloop, which was a trespass against it, because of the storm.

-Under RS §197, to seek shelter and protect goods you are allowed to trespass

Vincent v. Lake Erie Transportation Co. (p.107-09)

-D’s steamship moored on Vincent’s dock. Unloading finished but there was a heavy storm. The steamship remained dock because of the poor weather conditions. The ship caused $500 worth of damage to the dock, which Vincent wants to recover

-TC found for Vincent. The D’s appealed an order denying a new trial, the SC MN affirmed the denial of a new trial.

-Public necessity may require the taking of private property for public purposes; but compensation must be made, especially since the D availed himself to Vincent’s property.

-Issue in this case is Private Necessity
-In an emergency you can trespass to protect yourself and goods, but if you damage the land you trespass on, you’re obligated to pay for it

-In the world of public necessity, an actor who destroys for the greater good isn’t liable

-In the world of private necessity, an actor has a privilege to trespass for refuge but you must pay for damage you inflict 

-Say the boat is worth $200 and the dock is $500


a) “Efficient outcome – let boat be destroyed”

b) “Externality”: Cost you impose on somebody else (pollution from a steel plant that it doesn’t have to pay for); flower garden is a positive externality


1) The boat owner is imposing a cost on the dock owner

-To take care of an externality, you need to internalize it, make the boat owner pay for the damage the boat does

-In the end, all the boat owners who visit the dock will pay more, no matter if the boat owner or dock owner has to pay; seems like the law creates a rational world either way

-In an emergency can you hurt someone? Case where the captain of a lifeboat threw 6 people overboard to keep the boat from sinking? Does the necessity doctrine apply to the situation? RS §196-197 only speak to property; the privilege is not about this kind of fact pattern. In the actual case, convicted of homicide but only sentenced to 2 years.

II. NEGLIGENCE

-An element of Negligence (the tort) is negligence
-Under Negligence, you’re only responsible when you impose an unacceptable degree of risk on other people

-General formula for Negligence, plaintiff must prove the following:


1. The D owed the P a legal duty


2. The D, by behaving negligently, breached that duty


3. The P suffered actual damages


4. The D’s negligence was an actual cause of this damage


5. The D’s negligence was a ‘proximate cause’ of this damage

-P required to sustain the burden of proving each of the above 5 elements; if P fails to meet the burden of proving any one of the elements, he can’t recover

- The duty owed by all people generally – the standard of care they owe – is to exercise the care that would be exercised by a reasonable and prudent person under the same or similar circumstances to avoid risk or minimize harm to others.

-5 Elements of Negligence

1) Duty(D owes P a duty and it is ____?____

2) Breach of the Duty(i.e. failure to take adequate precautions, carelessness or negligence

3) Factual Causation

4) Legal Causation – Scope of Responsibility (late babysitter and child burned example)

5) Damages(Must be some kind of actual injury
-The policy limit under liability insurance is likely going to be too low for serious injuries
NEGLIGENCE & FAULT / REASONABLENESS AS A BASIC DUTY OF CARE
-RS §283: Conduct of Reasonable Man: the Standard (p.33)

-RS §296: Emergency (p.43) (emergency situations are to be factored into reasonableness)
-The duty owed by all people generally is to exercise the care that would be exercised by a reasonable and prudent person under the circumstances
-Reasonable person exercises care only about the kinds of harm that are foreseeable, i.e. what a reasonable person would take account of in guiding practical conduct
-The uniform standard of reasonable care allocates more power to the jury to decide whether it was met or not; means similar cases could come out differently

Stewart v. Motts (p.115-17)

-To start and move the car without its gas tank, Stewart suggested and then proceeded to pour gas in the carburetor. Motts was suppose to turn the car on at a certain time (the sequence of what happened is contested), the car backfired, an explosion happened, and Stewart suffered horrible burns on his upper body.

-Is there a higher standard of care when using dangerous instrumentalities? No, only one standard of care, that of the reasonable man, but what a reasonable man would do varies depending on the circumstances

-Some courts have departed from this orthodox view, and require a higher standard of care under more dangerous circumstances

Wilson v. Sibert (p.117-21)

-The car in front of Sibert started to backup toward him. He, without looking or any type of consideration, threw his car into reverse and hit Wilson’s car behind him

-Did the TC court err in giving a special emergency instruction (D won case)? The court found that you don’t have to give an additional sudden emergency instruction because the general negligence instruction is sufficient, but to give one is not prejudicial

-This is no longer the case; the emergency instruction is now not given as it’s a useless appendage of the law/serves no positive action

-RS §283A: Children (p.34) (standard of care for a child is that of a child of similar age, experience, intelligence, and maturity acting under the circumstances; exception if child is engaged in an adult activity)
Robinson v. Lindsay (p.121-23)

-13 yr old was allowed to drive a snow mobile, Robinson as passenger lost use of her thumb b/c of it
-Issue in this case was whether the jury should hear the child standard of care (the care of a hypothetical child of similar age, experience, intelligence, and maturity acting under the circumstances) or the reasonable adult person standard

-Because the boy was operating a powerful motorized vehicle, the standard of care should be that of a reasonable adult (such a rule discourages immature individuals from engaging in inherently dangerous activities)

-In Hudson-Connor v. Putney (p.123), D’s conduct in crashing golf cart was to be considered under child standard because it was not an adult activity
-We give kids a wide berth when we see them doing adult activities.  But if kids are doing an adult activity (e.g. driving a car), you may not know they’re kids doing an adult activity and won’t give them/won’t be able to give them a wide berth

-What counts in calibrating the standard of care or duty in Negligence?

1) D is a child; 2) D is insane and injures a caregiver (no duty at all); 3) D is seized with a sudden and unforeseen mental delusion/physical event

Doesn’t Count in calibrating: 1) D is a child, if D is engaged in an adult activity; 2) D is elderly; 3) D is insane; 4) D is stupid

-Rule of Sevens: a few courts still say that minors over 14 are capable of negligence, 7-14 incapable of it, and under 7 are incapable of it as a matter of law

-RS §283B: Mental Deficiency (p.34) (insanity/mental deficiency doesn’t relieve liability)

a) Victim of sudden heart attack wouldn’t be liable for car crash but one who knows he is at risk for a heart attack may be negligent if he suffers one while driving

-The standard of care for an insane person is the default standard


a) It is liability without fault but there’s a public policy justification

Creasy v. Rusk (p.125-27)

-Rusk had Alzheimer’s, Creasy was a nurse putting him to bed when Rusk kicked her and caused her back to go out

-Rusk found not liable because though mentally disabled are held to the same reasonable person standard, a caretaker has no complaint because duty in this situation is a one-way street from Creasy to Rusk

a) Justified on public policy grounds that Indiana has encouraged deinstitutionalizing people and getting them to live in the least restrictive environment as possible

Breunig v. American Family Ins. Co. (p.27 of Supp.)

-Veith (the D) suffered a mental delusion causing her to crash headfirst into Breunig.  Veith had forewarning about this delusions and had gone to a psychiatrist about them before.

-Though her delusion was sudden, Veith did know about them and therefore it was no defense to her liability, she is subject to default standard

-The insurance company is the defendant here

b) In most jurisdictions, we don’t even tell the jury that an insurance company is a defendant because the jury would be prejudiced


1) P can’t even say that the D had car insurance

-RS §289: Recognizing the Existence of Risk (p.39) (Standard becomes reasonable man with such superior attributes)

Cervelli v. Graves (p.31 of Supp.)

-Graves was a class A truck driver who tried to pass Cervelli’s swerving pickup on icy roads in WY.
-Under RS 289 Jury should not have been instructed to disregard Graves’ skill and experience but jury should not have been instructed to hold Graves to a higher standard

-The law sets a floor for Negligence (reasonable person level), but if you’re better than a reasonable person, you have to do better than just a reasonable person

-RS §283: Physical Disability (p.35) (if disabled/ill, the standard of conduct is that of a man under like disability/illness)

-Depending on circumstances, the physically disabled have to exercise higher/lower standards of care

-Asymmetry between physical and mental disability based partly on judicial administrability (physical disability much more telling than a mental disability)

-Generally, an intoxicated person owes the same care as a sober person
-firm rule allows for predictability but may sacrifice individual justice

-Our flexible standard of reasonable people prevents predictability and similar outcomes across the board; more ability to find individual tension

a) N.B. Common Tension of Law is the battle between firm rule/predictability and flexible rule/individual justice

STATUTES DEFINING DUTY/ NEGLIGENCE PER SE
-negligence in and of itself (negligence means breach here)
-RS §285: How Standard of Conduct is Determined (p.36) (can be established by legislative enactment or administrative regulation among other things)
-RS §286: When Standard of Conduct Defined by Legislation or Regulation will be Adopted (p.37) (to protect a particular type of person and particular type of interest)

-RS §288A: Excused Violations (p.37) (can be excused for incapacity, unaware and shouldn’t be aware, unable to after reasonable diligence, emergency, compliance would pose a greater risk of harm)
-RS §288B: Effect of Violation (p.38) (Unexecused violation may be relevant evidence of negligence)

-RS §288C: Compliance with Legislation or Regulation (p.39) (compliance doesn’t prevent a finding of negligence)

Rains v. Bend of the River (p.137-39)

-D sold ammunition to handgun to a normal appearing 18 yr old.  The P’s son then killed himself.  Against federal law to sell ammo to someone under 21.
-negligence per se doesn’t equate to liability to per se

-Two threshold questions (other questions do follow): 1) Does P belong to the class of persons the statute was designed to protect and 2) Is the P’s injury the type the statute was designed to prevent?

-The court’s belief that act wasn’t likely to cover this scenario is weak because then you could never borrow a statute 

-The court assumes arguendo that D was negligent per se with its illegal sale but that the D’s violation was not the legal cause of P’s son’s death

-Some statutes grant an explicit civil cause of action: here’s a standard of conduct, if you violate it you will have to pay the people who are injured as result of it

-negligence per se resolves the negligence or breach-of-futy issue, not the other issues in the negligence case

-DUTY(a) duty already exists, statute makes it detailed/specific vs. b) wholly new duty and you don’t borrow the statute (obligation to do something punishable by fine, loss of license, etc but no civil obligation)

-Child’s violation of a statute doesn’t constitute negligence per se but can be evidence of a minor’s negligence
-In general, licensing standards are not borrowed. If the person drives a car without a license but does it perfectly and still gets into an unavoidable accident is there civil liability for negligence? Don’t think so

Wright v. Brown (p.141-43)

-D was to suppose quarantine dog for 14 days by statute; didn’t do it and the dog bit Wright

-D alleged that P was not class of persons meant to be protected (alleged it was only for those bitten by diseased dogs).  Court disagreed and said that the statute was intended to protect the public at large. P case was allowed to proceed.

-RS §288A: Excused Violations (p.37) (can be excused for incapacity, unaware and shouldn’t be aware, unable to after reasonable diligence, emergency, compliance would pose a greater risk of harm)

Impson v. Structural Metals, Inc.
-D tried to pass P within 100ft of intersection.  The P made a left and collided with D’s truck. 
-D offered excuses such as: forgetting the existence of the intersection, intersection sign was small, no lines to indicate it was a no passing zone, and was watching the car ahead drift right.
-None of these fit the excusable reasons offered by the RS

BREACH OF THE STANDARD
-If the duty is stop at red light, the breach would be not stopping at red light


a) But if the duty is be reasonable, the question becomes “what is the breach?”
-The P must identify alleged unreasonable conduct


a) A factual dispute can then arise out of trying to establish breach

-P has to do the two things


1) Identify where D falls short of reasonableness

Indiana Consolidated Ins. Co. v. Mathew (p.150-52)

-D’s brother was out of town, so he was going to mow his lawn. D started riding mower in brother’s garage, fire started, D tried to put it out, fire grew, D left and called 911 but the whole garage was burnt down.

-Alleged unreasonable conduct (AUC) in Matthews’ case by the insurance company:


1) D either overfilled tank or spilled gas on floor


2) D started the mower inside the garage


3) D did not push flaming mower outside
-Court found that D was not negligent in filling gas tank, was not negligent in starting mower inside (AC found it reasonable, people start vehicles in garages all the time. General rule from this, reasonable people ignore remote risks and conform to customary practice), and under emergency doctrine (emergency not of his own making), he acted like a prudent person as we value personal safety over property

Stinnett v. Buchele
-Buchele hires Stinnett to repair his barn’s roof.  Stinnett fell and argues that Buchele’s AUC was negligent in not providing safety equipment (no worker’s comp in agriculture)

-Stinnett was an experienced painter, didn’t ask for safety equipment without Buchele’s knowledge, no evidence of negligence

- General Rule: Reasonable people don’t take precautions to protect people who can protect themselves, but will take more precautions to protect those who cannot protect themselves (e.g. the mentally disabled and children)

-The obviousness of a risk may make the likelihood of it materializing so slight that there is no need to try to eliminate it
-RS §289: Recognizing Existence of Risk (p.39) (actor must recognize he is creating a risk if a reasonable man would or if his superior abilities enable him to)

-RS §291: Unreasonableness; How Determined; Magnitude of Risk and Utility of Conduct (p.39) (act is unreasonable if the risk outweighs what the law regards as the utility of the act)

-RS §292: Factors Considered in Determining Utility of Actor’s Conduct (p.41) (social value, chances of success, alternatives)

-RS §293: Factors Considered in Determining Magnitude of Risk (p.41) (social value to interests imperiled, chances of accident, extent of harm likely, number of persons likely affected)

Bernier v. Boston Edison Co. (p.155-59)

-Go after Boston Edison because of deeper pockets

-Car crashed into a electric pole, fell, and struck the Ps
-The AUC here is that Boston Edison failed to build a pole that could withstand a low speed impact by a car

a) The failure to use hoops and spirals was unreasonable as the cost was relatively low, and the risk was very high

-General Rule: Reasonable people spend a little to prevent a major harm

-Also, based on crews dedicated to just repairing these, means this was a foreseeable event

-Argument that it would cost too much to reinforce poles could be negated by P saying that you only have to replace poles where lots of pedestrians and cars mix

US v. Carroll Towing Co. (p.160-1)
-Bargee was absent when he should have been on barge.  It broke away and the flour (owned by the US government) was destroyed. Carroll has a cross claim against Connors for the absent bargee, the barge was owned by Carroll, though
-Hand develops B(burden of adequate precautions) < P (probability) L (the injury)

a) if the burden is less than the probability of injury, the D is liable 

-First you need to identify the precaution(s) that would have prevented the accident


a) The P’s duty to ID the precaution

-Say it cost $3k a yr for an extra bargee


a) Some precautions are difficult to monetize

-Say 10% chance of barge sinking sans bargee (P)

-$50k for L of barge and flour

-With these numbers, a reasonably prudent person would spend small money here to save big money ($3k < $5k)

-The P wants to demonstrate the B is low because then taking precautions that the D didn’t would be negligent


a) As advocate, you need to look at all the potential precautions, then find the cheapest 1

-You also want get P and L as high as possible as P’s attorney(For Prob, you need to look to statistics in real world if possible

-Gopher hole example on p.163.  Under B<PL would be liable, but under RS §289, a reasonable person may have forgotten about the hole so you wouldn’t be liable

-With L, it’s not always easy to monetize(it was in Carroll because we just dealt with goods


a) But what if someone is paralyzed? Species destroyed?

-Problems with B: cost of memory (e.g. gopher hole); timing issues (e.g. developing whistle system for trains); cost of information

-Problem with P: Pretty speculative

-The formula is useful for pure economic harm

-Determining preventative costs can be difficult; have to make sure the time units are the sameon both sides of B<PL equation

-Alternatives to risk-utility formula: intuition, statutory prescription, rules from judicial prescription, custom of community/business, moral rule (p. 163)

Sleight of Hand by Ben Zipursky
-Hand’s formula is false

-Posner defines negligence as the failure to take cost-justified precautions (also false)

-Negligence cannot simply be a failure to reject a risk that will lower total expected utility; negligence law has rich relational duties (Hand’s formula is not relational)

-Hand formula may be used but only for a sub category of cases

-Other theories: rights based (Kantian view protecting individual from undue risk); conventionalist (conform to community’s conventions); virtue ethics (focus on the virtue of the prudent person)

-Genuine account of ordinary care best established by an amalgamation of the above 3

AIMS OF TORT LAW
1. Morality or Corrective Justice: hold people responsible for harms they caused
2. Social utility/policy: considered more with justice for us all not just for the individual

3. Process: Rules must be made so it is practical to apply them

-Posner tried to use the Hand formula to create more economic approach to Negligence than a moral one (failure to take cost-justified precautions)

-For the utilitarians (like Posner),legal rules should be constructed to reduce the advance costs and after costs of accidents

# of accidents


Cost of Precaution 
Cost of accidents

Total

100



100


300
(3 x #)


400

75



150


225
“”


375

50



300


150
“”


450

-So for the utilitarians, you’d want 75 accidents because it is most efficient; the extra cost of reducing to 50 accidents isn’t worth it; Consistent with the idea that you want people to internalize the externalities (See Vincent)
-RR Hypo with spark suppressor and Strict Liability/Negligence/No Liability

-Cos Theorem: When transactions are costless and individuals act cooperatively, then the result will be efficient under any legal rule (how often is this the case, though?)

-While there’s an efficient outcome, under different rules different people pay; there are distributional considerations here

-Calbresi(Activities should be charged with the accidents they commit (Strict Liability)
a) Calabresi was skeptical about specific deterrence because the free market is better than politicians to determine what is necessary

b) If the market doesn’t charge the cheapest avoider that party will bargain with the cheapest avoider to make sure an efficient outcome will occur 

-So Calabresi argues for strict liability and then a decade later Posner went for the B<PL Negligence theory

-In opposition to the utilitarians are the corrective justice theorists


a) More micro view; in tort law you’re trying to do right between parties

b) Liability should rectify the injustice done to a party; law wants reestablish the initial equality

c) You don’t evaluate the equality of the status quo, the purpose of law should be to return to status quo after an event where on gains and other loses

-Two Corrective Justice Theorists

George Fletcher: “Reciprocal Risk” vs. “Non-reciprocal Risk”

a) If two cars are driving safely and one car accidentally hit black ice and collided, there’s no basis for liability because we imposed the same amount of risk on each other; liability occurs when you impose more risk on another than he does on you (say you drive safe and the other guy drives drunk)

Richard Epstein: Pure strict liability approach to torts based on “Causation Model”


a) The justification for rectifying an injustice was that the D caused the harm
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-Approaches to Reasonableness 


1) Implicit General Rules



a) Like Matthew; Stinnett (reasonable people do what other people do)


2) Cost Benefit Analysis 



a) Carroll Towing; B<PL


3) Stylized rules – Particular categories or cases



a) Cracker Barrel Slip n’ Fall


4) Custom  


a) Learned Hand, T.J. Hooper

CUSTOM AS EVIDENCE OF BREACH
-RS §295A: Custom (p.41) (customs of the community are to be considered but not controlling)

-No expert needed if the right amount of care is common knowledge
Thoma v. Cracker Barrell (p.178-80)

-Thoma slipped and fell on floor at Cracker Barrell.  Thoma claims that for at least 30min the area she slipped in was not attended to and that there was a clear substance on the floor.
-The AUC for D was that it was unreasonable in failing to clean up a spill within 30 minutes (that is specific evidence in this case)

-For slip n’ fall, P must show premises owner either created a dangerous condition or had actual constructive knowledge of a dangerous condition.  Notice may be established by circumstantial evidence, such as substance was on floor for sufficient length of time that in the exercise of reasonable care, the condition should have become known to the premise owner.  Also method of business operation could make it all too likely that a dangerous condition would arise (bean bin in a grocery store).
-Jury should decide if evidence supports Thoma’s assertion

-Multiplicity of factors determine the reasonableness of a restaurant cleaning up a spill:

-Kind of spill (ketchup v. clear liquid; perfume v. odorless spill); how large the spill is; volume of traffic area

Reasonable landowners clean up spills promptly but how soon they know of the spill depends; very stylized approach to finding reasonableness in these slip n fall cases

-The longer a spill is there the more likely the D is guilty. The B<PL fits here

Wal-Mart v. Wright (p.181-83)
-Wright slipped on water in outdoor lawn center.  AUC is D was negligent in maintenance, care, and inspection of premises, and company violated its own policy manual
-Wright’s argument is that reasonable people follow their own rules

-A D’s belief that it should perform at a higher standard than objective reasonable is irrelevant

-Evidence that the D violated customary safety precautions of the relevant community is usually sufficient to get the P to jury

-Custom, if nothing else, proves safety precaution was feasible

-Depending on jurisdiction, safety manuals/codes may only be evidence if enacted into law

The TJ Hooper (p.185-86)

-Tug boat took cargo right into a storm.  Tug boat didn’t have radios but that was the custom
-AUC here is that D didn’t have a radio, D responds by saying that nobody has a radio

-Hand: it doesn’t matter if nobody does X (whole calling may have lagged behind), it just matters what a reasonable prudent person would do; evidence of custom is not dispositive

a) But who the hell is Hand to tell a tugboat owner how to operate; they don’t want their ships to be destroyed as much as anyone else

-The absence of radios was not merely a custom but it might be an indicator (under Cos) that the safety precaution was no good

-In order to establish a breach, you must ID the unreasonable conduct and then say why that conduct was unreasonable


a) Justifications include: custom, cost-benefit analysis, established rule (life > proper), etc
RES IPSA LOQUITUR (RIL)

-RS §328D: RIL (p.57)
Byrne v. Boadle (p.187-89)

-Byrne was walking down the street when he blacked out.  All that is known is from witnesses who saw a barrel of flour fall from D’s store onto P.

-“non-suited” means directed verdict against; “rule nisi” (nisi means unless), how you get an appeal in old days(P shall win unless the AC says the TC did everything right

-Under RIL, mere fact of the accident is evidence of negligence; there’s no AUC

-2 elements of res ipsa


1) This accident was probably due to negligence of some type


2) This ‘mystery negligence’ was probably the fault of this D

-According to Valley properties v. Steadman’s, RIL happens when: (1) the event is a kind which ordinarily doesn’t occur in the absence of negligence, (2) other responsible causes, including conduct of P and 3rd persons, are sufficiently eliminated, (3) the indicated negligence is within the scope of D’s duty to the P
-What is the impact of a RIL finding?

a) If the D just rests, the judge may issue a directed verdict depending on the strength of available evidence and degree of inference for negligence (P/----/----------------------/----------/D chart)

b) In RIL we have 0 evidence of Breach but by inference of negligence you can survive a directed verdict for the P

-In a RIL case, what’s the jury instruction?

a) Arguably you shouldn’t need a special instruction for RIL – it’s just another piece of evidence

b) Most courts do give a jury instruction; “if the jury finds the existence of these elements then they may draw the inference of negligence” (p. 192)

-RIL makes a permissible inference that the jury may draw if it sees fit
-Occasions where a RIL case would be a directed verdict for P were “hen’s teeth rare”

-Small number of courts say RIL creates a presumption of negligence, which means D has burden of proof to show he is not negligent or directed verdict for P unless D puts on evidence

Giles v. City of New Haven (p.193-96)

-Elevator operator (P) injured when elevator crashed and she had to jump out. D contends that the only way for the elevator to crash like it did require P to be negligent in operating it

-Again no AUC, we just don’t know

-The P’s use of the instrument does not in and of itself bar RIL

-Despite D not have exclusive control of instrumentality, court finds P entitled to have jury hear RIL claim

-Requirement of D’s exclusive control of instrumentality depends on jurisdiction

-Some courts have concluded that with the advent of comparative fault, the P-fault limit on RIL should be abolished or modified
-Multiple Ds do not assist P in RIL cases, don’t know who was negligent

-Must ask if negligence more probable than not

-In Pillars v. Reynolds, toe found in chewing tobacco(Perfect RIL case

Warren v. Jeffries (p.200-01)

-Boy crushed and killed when he jumped out of D’s moving car.  Car was parked but when kids piled in, it started rolling.
-The AUC in this case: failure to set hand brake, failure to engage transmission, and failure to maintain adequate brakes
a) The problem is there’s no evidence for the AUC, it’s sheer speculation

-When you have P with no evidence, RIL may just come to mind and just throw it out there

-In this case, there are Possible Non-negligent Explanations (PNNE)


a) Mechanical defect (those that Jefferies couldn’t have been aware of)

-Under RIL you need to be able to make inferences that the accident more probable than not occurred from negligence

-It does seem like it is more probable than not that the D parked the car negligently but what’s missing is any type of investigation

a) The more non-negligent explanations you can rule out increases your chances to win on RIL(Investigation by P is key (Posner)


b) Prof seems to think it puts unfair duty on the P

-If D or his witnesses have extensive knowledge of relevant fact but don’t offer them, courts sometimes permit the trier of fact to draw inferences against D

Persinger v. Step by Step (p.57 of Supp.)

-infant broke his left femur at daycare, alleges twisted in crib slat or fall from great height

-3 elements (kind of injury happens when negligent, exclusive instrumentality, no P contribution)

-The AUC was that the D was unreasonable because they allowed him to climb up high and fall from great heights / left the child unattended in a crib; didn’t see him get foot caught in slat 

-PNNE: the kid fell by himself and it was bad luck

-In this case an expert was called, reasoned backward from the accident, and said that the PNNE were very unlikely

Widmyer v. SE Skyways, Inc. (p.202-05)

-Plane crash killed Ps. P expert says that it was pilot error, D contends it was bad weather.
-Ps shouldn’t be barred from using RIL even though they offered another explanation (pilot error) because evidence here is lacking
-The D lacked superior knowledge but not reason to bar RIL

-RIL allowed because with today’s aviation crashes usually don’t just happen, even in bad weather

-There’s weak evidence of pilot error (flying too low, stalling the plane), but it’s not a complete explanation

a) So in Alaska you can send the case to the jury on 2 issues(You can conclude from the limited evidence that there was pilot error or you could find RIL and conclude there was negligence

-Does the P have to show the D’s superior knowledge to allow for RIL? In Alaska, no

-One could imagine a court coming out the other way on both these preliminary issues

-The more we give access to RIL the more power we’re giving to the jury

FACTUAL CAUSATION
-RS §430: Necessity of Adequate Causal Relation (p.92) (negligence must be a legal cause of the other’s harm)
-RS §431: What Constitutes Legal Cause (p.92) (conduct substantial factor in bringing about harm and no rule of law entitling actor to relief)

-RS §432: Negligent Conduct as Necessary Antecedent of Harm (p.92)

-Harm P suffers must be caused by the D

-The 4th element of the prima facie Negligence case

-The P must establish a linkage between the D’s breach and the P’s actual harm suffered


a) Must look at how the breach was the factual cause NOT the D

-traditional “but-for” test

Salinetro v. Nystrom (p.212-13)

-D did not ask P if she was pregnant then x-rayed P.  P’s baby had to be aborted btu P didn’t even know she was pregnant.

-The AUC – D was unreasonable in failing to ask P if she was pregnant or ‘late’

a) Under the Learned Hand formula and/or custom you could say the doctor was unreasonable

-But Anna Salinetro loses her case because the breach did not cause the harm (But For test)

-But for the D’s actions, the injury wouldn’t have happened. In the instant case, though, you can’t say but for because she didn’t know she was pregnant and even if the D had asked the injury would have happened

-Bottom Line: Try to come up with a different breach (make sure it’s unreasonable) if you hit a brick wall with ‘but for’ (ask Salinetro if she had unprotected sex, make her take a test)

-But for test w/ two or more Ds

-if injuries are separate, no problem

-When the Ds act in concert and cause harm, both parties will be liable (Joint and Several Liability: the P can collect total damages from either D or part from both, at P’s discretion, but can’t collect double the damages)

-In choosing D’s, plaintiff would look at who’s got money, who’s got insurance, jurisdiction

-That said many jurisdictions have abolished Joint and Several Liability

-Under CL remedy of contribution, the out of pocket D who paid the P can go after the other D and ask for the fair share

-Joint and Several Liability: P can enforce her tort claim against either tortfeasor.  P can obtain judgment against both, but cannot collect more than her full damages.  

-Contribution: If a D pays more than its fair share, in most states it can seek contribution from other tortfeasors

-If a tortfeasor is insolvent or immune, the tortfeasor who can pay gets stuck with the bill

-Comparative Fault: Tortfeasors just pay what they were at fault for

Landers v. East TX Salt Water Disposal Co. (p.215-18)

-P’s fish killed when two Ds leaked saltwater into his lake separately

-Under ‘but for test’ neither D fails because the fish would have died either way because of the breach of the other D

-all wrong doers held jointly and severally liable for entire damages, and P may go after them separately or all at once

- Now the court looks at the “substantial factor” test (RS §432)

Anderson v. Minneapolis, St. Paul…RR (p.216-17)

-D caused fired that burned P’s property but other God started fires were raging and headed toward property(P tries to hold RR wholly liable

 -If fire set by D was a material or substantial element in causing P’s damage, then D is liable
Dillon v. Twin State Gas & Electric Co. (p.221-22)

-Boys habitually played on the bridge. P’s son was playing on bridge lost his balance and grabbed D’s wire and was electrocuted.

-The AUC is maintaining uninsulated wires; a good piece of evidence for the P to offer would be established knowledge that kids played on the bridge

-Since it is a causation case, we’re looking at the counterfactual (what would have happened had the D behaved properly)

a) If the wire was insulated, Dillon could have (1) regained his balance (2) fell to his death (3) fell, survived but been maimed

-If option (2) was found to be the case, the D wouldn’t have been liable (but-for test); he was already dead when he touched the wire (just a matter of seconds before he would fall to his death)

-If the jury finds option (3), the D would be liable but damages would be reduced for his crippled condition

-If the jury finds option (1), the D would be liable for full damages

-The reason for the remand was to determine what 3 options were appropriate

Summers v. Tice (p.222-23)
-Were quail hunting when P was shot, but both D’s fired 

-Not a case of merged causes, one cause just don’t who caused it (unascertainable cause)

-The 2 Ds committed the same breach at the same time, making it ascertainable

-50% chance that Tice was the cause of the incident. That’s a problem because you have to prove from the preponderance of the evidence (51%)

-The court ends up deciding to shift the burden to the Ds to demonstrate that they were non-causes

-What if one of the hunters couldn’t see Summers? That’s a case of one party being negligent and the other one being non-negligent

-In Doe v. Baxter Healthcare, Ds are not liable because P must show that not only all Ds were negligent but also other persons were not and could not have been causes of harm suffered, unlike in Summers
Lord v. Lovett (p.225-28)

-P suffered broken neck
-P maintains that she would have had substantially better recovery if she had been diagnosed correctly


a) AUC is the misdiagnosis and subsequent mistreatment

-Loss of chance/opportunity case here

-3 Approaches:

1) Traditional(followed by minority of courts, P must prove that D’s negligence deprived him of at least a 51% chance of a more favorable outcome than he actually received.



a) Criticized for being all or nothing approach

2) Variation of Traditional(causation requirement relaxed, P can submit case to jury upon demonstrating that a D’s negligence more likely than not increased the harm to P or destroyed a substantial possibility of a more favorable outcome

a) Worst of both worlds

3) The lost opportunity for a better outcome is, itself, the injury for which the negligently injured person may recover



a) Court finds this approach to be most sound
-for the purpose of the case assume that even with proper treatment, there’s still a 60% chance of paralysis even with proper medical care

-In this case there wasn’t proper treatment, there was negligent medical treatment(Patient now has 80% chance of paralysis

-Under traditional approach Lord would not recover in this situation

a) “But-for” the breach the P would be unharmed; she needs to show that by a preponderance of the evidence (51%), she would have recovered had she received proper treatment (she can’t do that, though, because only 40% chance of recovering even with proper treatment)

-Traditional approach and relaxed causation are all or nothing approaches, while loss of chance is only recovery for the loss of an opportunity for the best outcome (20% of the whole injury in this case (60%-20%=40%))

-Under a loss of chance rule every P wins despite not showing factual causation

-The loss of chance argument is the only approach that appropriates the true economic amount of harm at a macro level

SCOPE OF RISK / PROXIMATE CAUSE
-RS §435: Foreseeability of Harm or Manner of Its Occurrence (p.93) (if actor’s conduct is a substantial factor in bringing about harm to P, the fact that the actor neither foresaw nor should’ve foreseen the extent of the harm doesn’t prevent liability; actor’s conduct may not be legal cause of harm if it’s highly extraordinary that it should’ve brought about the harm)
Medcalf v. Washington Heights Condo (p.235)
-Condo buzzer system didn’t work, P was then attacked before her friend could come down and let her in

-Was the harm which occurred of the same general nature as the foreseeable risk created by the D’s negligence? If so then you have proximate cause

-The AUC is not maintaining a working buzzer when they say that they will (reasonable people keep their promises)

-The type of risk associated with not fixing the buzzer is not a mugging (not in the scope of risk)

-Have to look at the breach and what risk it creates

-TC judgment for P reversed and remanded

-So the harm that occurred to the P must be of the same general nature as the foreseeable risk created by the D’s negligence( Justification is that liability must stop somewhere

-CASE OF FORESEEABLE “WHAT”

Crenshaw Case (against Piedmont Driving Club)

-P slips on vomit in bathroom from bad shrimp

-The breach here would be the rotten shrimp

-The breach was A factual cause of the injury but not necessarily THE factual cause

a) Use the but-for test to determine factual cause (but-for the rotten shrimp, there would have been no vomit and no slip and fall)

-Based on Medcalf, doesn’t seem that D would be liable because the accident wasn’t foreseeable
Palsgraf v. Long Island RR (p.239)
-Man getting on train is pushed by a conductor, man drops a package filled with fireworks, the explosion causes some weight scales at the other end of the platform to fall and injure Palsgraf

-The AUC here is shoving a passenger onto the train, and the foreseeable risk was knocking the passenger’s package loose

-The D is not the class of persons you’d be expected to be affected by the AUC(Palsgraf was not a foreseeable victim ex ante

a) Case of foreseeable “Who” here where as in Mecalf you were looking at the foreseeable “What”

-So Cardozo finds there to be no duty to Palsgraf and doesn’t even consider proximate cause here because D’s conduct is not a proximate cause when the D couldn’t foresee harm to persons situated like the P
-Duty is usually a matter of law, on page 240 Cardozo is saying the case should never have gone to the jury

-Andrews (dissent) thinks duties are owed to everyone

-Cardozo and Andrews disagree on where to trace liability
-Substantive Limit

Cardozo


Andrews

Foreseeability


Practical Politics, Multi-factor test

-Today most courts use Cardozo’s foreseeability and Andrews’ proximate cause

-CAE OF FORESEEABLE “WHO”

-D is liable only for (a) for types of injures risked by his negligence (Medcalf) and (b) to the classes of persons risked by his negligence (Palsgraf)

-An intentional tortfeasor has a greater scope of liability than a negligent tortfeasor because he is more culpable

Rescue Doctrine
-D negligently creates a risk to A.  B was not subject to that risk/escapes it attempts to rescue A but is hurt.  D is then liable to B. Wagner v. Int’l RR
-Danger invites rescue(Cardozo

ASSESSING THE SCOPE OF RISK / PROXIMATE CAUSE (CONT’D)
-Damage/injury materialized a foreseeable risk of the breach(Proximate cause

-The P will always argue for the broadest characterization of the risk, the D will do the opposite to say that what happened to the P was entirely unanticipated

-RS §440: Superseding Cause Defined (p.94) (3rd person or other intervention that prevents actor from being liable)

-RS §442: Considerations Important in Determining Whether an Intervening Force is a Superseding Cause (p.95) 

-RS §442A: Intervening Force Risked by Actor’s Conduct (p.95)

-RS §442B: Intervening Force Causing Same Harm as that Risked by Actor’s Conduct (p.95)

-RS §443: Normal Intervening Force (p.96)

-RS §447: Negligence of Intervening Acts (p.96)

-RS §449: Tortious or Criminal Acts the Probability of Which Makes Actor’s Conduct Negligent (p.97)
Hughes v. Lord Advocate (p.247)

-Employees left open manhole cover unattended.  Two boys went into the hole.  Back on top, a lantern fell down the hole, kerosene vaporized, large explosion and fire ensued, one of the boys fell back into the holes and was burned.
-Let’s assume the breach was leaving the lanterns unattended


a) Then the P would say the risk was burn by the lantern

b) The D would say the explosion was unforeseeable, and contact with the lantern’s actual flame was the risk

-The D builds in a reference to mechanism to narrow risk (manner of risk) (a case about “How”)

- Hughes’ appeal is allowed because Brits thought it would be too narrow a view to say that how the fire came about was unforeseeable when getting burned by lantern was foreseeable

-CASE OF FORESEEABLE “HOW”
Doughty v. Turner Manufacturing (p.248)

-Worker knocked lid into vat of liquid.  Nothing happened at first (no splash).  2 minutes later lid’s chemical makeup reacted and exploded causing the P to get burned.

-The breach was knocking the lid into the boiling vat

-The risk, according to the P, was being hit by the molten lava, scalding

-The risk, according to the D, was being hit by the splash from the lid initially

-Here the court went the other way of Hughes (Prof. thinks 2 cases irreconcilable) and said D only owed duty to foreseeable risk of the splash not the explosion
HARM OUTSIDE THE SCOPE OF RISK BECAUSE ITS EXTENT IS UNFORESEEABLE

Thin Skull Cases

-RS §461: Harm Increased in Extent by Other’s Unforeseeable Physical Condition (p.99)

-Amount of harm is something you’re responsible for no matter how minor the initial harm you inflicted (knocking someone over who has osteoporosis)

-D doesn’t escape liability for the unforeseeable personal reactions of the P, once negligence or intentional fault is established
The Fire Cases
-D doesn’t escape liability merely because the harm was more extensive than anyone could have foreseen (RS §435(1))(Fire started by RR spreads unforeseeably to P’s house

INTERVENING PERSON OR FORCE

-Chronology important in these cases

/----------------D’s Breach------------------3rd party or act of God action--------------P’s harm---/

-Question is whether intervening cause eliminates original D’s breach (is it superceding?)

-So you have an unforeseeable outcome that would not be right to impose liability on the original D

-An intervening act of some 2nd tortfeasor should relieve the 1st tortfeasor or liability when the resulting harm is outside the scope of the risk negligently created by the 1st tortfeasor.  Equally, an intervening act that is part of the risk the 1st D created should definitely not relieve the 1st D.

-Under RS §442B, D not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the 3rd person and is not within the scope of the risk created by the D’s conduct…Such tortious or criminal acts may be foreseeable
-Concord Florida v. Lewin (D’s cafeteria had no fire exits and arsonist torched place)
/------No fire exits-------------arsonist-----------------------P’s burned--/

-The risk is that a victim won’t be able to escape a fire, no matter how the fire started the risk was realized
-Gaines-Tabb v. ICI Explosives (p.65 of Supp.)
/---seller of fertilizer------------fertilizer used for OK City bombing--------injured in bombing--/

-RS §448, company couldn’t have realized that their negligence would lead to OK city bombing

-Intervening criminal act is only sometimes superceding

-The difference between all 3 is that Derdiarian had enhanced risk, the other two cases the people were where they might have been otherwise

-CASES OF FORESEEABLE “WHERE”

Derdiarian v. Felix Contracting Corp. (p.256)

-P was burned by vat of hot sealing liquid when D insisted he setup his operation on a part of the highway facing traffic and the D afforded him little protection from that traffic; Dickens suffered an epileptic seizure crashed through Felix’s barricade and P was burned by liquid

-P must show that D’s negligence was a substantial cause of the events which produced the injury (RS §435)

-Dickens was not a superseding cause because a car improperly entering the worksite was the risk Felix had a duty to protect against and it didn’t (should have had truck in the way)(risk=worker hit by negligent driver)
-Workers Comp is an exclusive remedy, if you accept it you can’t sue your boss; Derdiarian can sue Felix because his boss is Bayside not Felix

-Evidence of what other companies would have done is custom, good evidence as what a reasonable person would have done

Sheehan v. City of NY (p.259)

-Sheehan did not pull his bus over to the curb.  Instead just stopped in land and let passengers off, violating traffic regulations.  Then a sanitation truck smashed into the bus, claime the brakes failed.  

-Court finds that bus would have been there if it had first pulled over and let people off or did as it did in real life.  Bus had a right to be in travel lane.  So sanitation truck was sole proximate cause of injuries, in addition if the bus was viewed as a proximate cause of the accident, the truck’s brake failure would be an independent supervening cause.

-AUC  was not pulling into the bus lane to let people off

-This case is distinguished from Derdiarian because the risk created by the AUC is not the one realized in the accident (it’s unreasonable to not pull to the curb because passengers could get hurt alighting/the bus would congest traffic); could be argued there was no breach
Ventricelli v. Kinney (p.261)

-Defective trunk lid on rent a car caused P to try to close lid when a 3rd person ran into P while he stood behind the rental car.

-The AUC is renting a car with a defective drunk lid

-Court found that 3rd person was the proximate cause not the lid because defective lid or not, P could have been standing behind his car to load the trunk (he was in a parking spot)
-Dissent counters that defect exposed P to being struck exactly as he was

-Sometimes courts resolve scope of risk issues involving intervening causes by saying that if D’s negligence merely furnished a condition by which the injury was possible and subsequent independent act caused the injury, the existence of such condition is not the proximate cause
-CASES OF FORESEEABLE “WHEN”

Marshall v. Nugent (p.263)
-Truck driver pushes P’s car off road. Trucker stopped and went to help P get back on road, thus blocking the road which caused another car to swerve to miss truck and then strike P

/----D drives truck on the wrong side--------Nugent swerves----------Marshall hit--/

-Nugent is not negligent here, behaved as a reasonably prudent person (arguable emergency doctrine), truck driver is negligent though

-The risk here was present until the cars were back to normal driving

-Pittsburg Reduction Co. v. Horton (p.265)
-The risk here was that an unsupervised child would find the caps and be injured; that risk was terminated once the mother found out about them; so guy who left caps out in beginning would not be liable (termination of risk)

-RS §451: D can escape liability if harm done is different from the harm that was risked by the D’s conduct in the first place (Intervening forces of nature, p.267)

-No litmus test to determine when a risk ends, don’t have firm statements to give to the jury

-Who What How When and Where all important in figuring this all out

DAMAGES

-RS §904: General and Specific Damages (p.188 of book)

-RS §905: Compensatory Damages for Non pecuniary Harm

-RS §906: Compensatory Damages for Pecuniary Harm

-RS §908: Punitive Damages

-RS §910: Damages for Past, Present & Prospective Harms

-RS §914: Expense of Litigation

-There are compensatory damages and punitive damages


a) Compensatory to make the victim whole


b) Punitive is more about sanctioning and deterring the D

-Compensatory breaks down into pecuniary and non-pecuniary


a) Pecuniary deals with lost wages and medical expenses (broad)


b) Non pecuniary deals with lost life experience

-Damage is an element of the tort, need them to bring a claim

Martin v. US (p.857)
-P riding a motorbike struck a sagging power line and were horribly injured

-Court calculated past and future medical costs, loss of earning capacity, and pain and suffering

-Can only sue the US under the FTCA (Federal Tort Claims Act)


a) Requires that claim be brought only before a judge NO JURY

-Difficult to estimate damages

-For inflation you have to augment the award, and for time value of money you have to discount the ward (because $$ can be invested)
-Periodic awards would seemingly solve this and ease concerns that lump sums would be spent away (These are called structured settlements)
-Pain and suffering includes physical pain and mental or emotional distress , difficult to determine

-Two ways to quantify pain suffering damages


1) Per Diem Argument

a) Values pain for a small unit of time (1 day as a paraplegic) and then extrapolate that out

b) Meets with mixed reception in courts, some are for it but say you can’t recommend a number


2) Golden Rule Argument



a) Very few places let you use the golden rule, strong judicial resistance

b) Asks the jury, “How much would we have to pay you to be like the plaintiff?”  It’s an invitation to award extraordinary numbers

-To what degree is it coherent in establishing or even giving pain and suffering damages?

a) Medical testimony and that of friends, family (even home video) is good for showing pain and suffering

-Pain and suffering damages are key for attorney’s fee

-Some courts look to comparable awards for guidance; others refuse because need individual approach
-negligence awards are to compensate victim not punish wrongdoer/punitive damages require more than negligence (p.863)

McDougald v. Garber (p.862)

-P’s wife underwent C-section, during surgery suffered oxygen deprivation, permanent coma

-Two different categories of non economic damage: pain and suffering and lost pleasure 

-The court found that loss of enjoyment should be collapsed into pain and suffering

-Conscious awareness a prerequisite for these non pecuniary damages? Yes, need some degree of awareness for pain and suffering (which includes lost pleasure)
Capping Damages
-In many states non economic damages are capped (MD, CA)

-Arguments against caps are many and good (e.g. P shouldn’t bear burden of reducing insurance costs for society, arbitrary to select group of Ds for special attention, caps are arbitrary, no evidence caps will resolve insurance crisis).

-There’s a debate if caps even work to lower insurance rates in the medical world (insurance premiums went up more in states with caps)

-70% of medical malpractice claims go for the D

-Premiums have more to do with poor investment by insurance companies
Punitive Damages
-In most jurisdictions, punitive damages are only available for intentional torts or for negligence + (recklessness)

-Issue of due process, unfair to take such a high fee from someone without notice


a) No way to know how much you could be liable for in punitive damages

State Farm Mut. Auto Ins. Co. v. Campbell (p.890)

-D tried to pass 6 vans got into head on collision and killed another passenger.  State Farm, Campbell’s insurer, refused to settle went to court and got slammed, for a lot more than policy limit

-Case of bad faith refusal to settle

a) P suffers catastrophic injury, at some point in the case the P offers to settle with the insurance company for the policy limits but the insurance company refuses and forces the case to a jury.  If the award is excessive over the policy limits, then the insurance company can be held liability for stupidity
-Huge jury verdict for Campbell, 2.6 million in compensatory, 145 million in punitive

-SC looked at 3 prong test: how reprehensible was the D’s conduct, difference between actual damages and the punitive award, and the disparity between the punitive award and others in similar cases

-SC reversed the verdict because punitive award was neither reasonable nor proportionate
-Problem in this case is that if every potential plaintiff brought suit, mathematically impossible to pay (50,000 145 million dollar punitive damage awards)

-At a minimum, based on deterrence, you have to strip away the gain from State Farm from its nefarious habit of denying claims and preying on the weak of the herd

Six Ways Tom Baker (p.67 of Supp.)
1. Liability Insurance is an element of tort liability

2. Liability insurance policy limits are de facto caps on tort damages

3. Tort claims are shaped to match the available liability insurance

4. Liability insurers are the ultimate repeat players

5. Liability insurance transforms tort rules into simple rules of thumb

6. Negotiations over insurance boundaries drive the development of tort law in action
DEFENSES: P FAULT AS A DEFENSE
-RSAL §7: Effect of P’s negligence when P suffers an Indivisible Injury (p.243) (reduces P’s recovery in proportion to P’s share of responsibility)

-RSAL §8: Factors for Assigning Shares of Responsibility (p.243) (look at P’s risk creating conduct and its connection to harm suffered)

Contributory Negligence
Butterfield v. Forrester (p.272)

-P riding violently crashed into D’s pole on the road, causing him to fall from his horse
-Gives berth to traditional CL rule that P must exercise reasonable prudence for his own safety; back then, contributory negligence was a complete bar to recovery

-Some US jurisdictions still do not acknowledge comparative negligence (complete bar to recovery)

-The conceptual failure before comparative fault was that the law was a zero sum game

Contributory Negligence with Comparative Fault

-Before Federal Employers’ Liability Act (FELA) in 1906, comparative fault existed in admiralty law.  In 1960s, comparative fault caught on in states.  Only AL, NC, MD, VA, and DC do not have comparative fault rules
-Pure Comparative – go strictly by the numbers, and the P always recovers something (NY)

-Modified or Partial Comparative – P who is more than 50% at fault will recover nothing (WI) but in some states, P who is either more than 50% or exactly 50% will also not recover anything (ND)

Sollin v. Wagner (p.274)

-Wagner was loading bale of straw when it dropped on Sollin.  Sollin sued, Wagner alleged contributory negligence because Sollin was working on grinder while the machine was operating

-TC should give an ultimate outcome instruction in a comparative fault case if requested.  In ND, P who is 50% at fault gets nothing, and jury here found that Wagner should pay half of Sollin’s damages but assigned 50-50 responsibility, so no recovery
-Ultimate Outcome instruction can be criticized because the jury will rig the result because they know how damages will be apportioned

-The argument in favor of the Ultimate Outcome instruction is that the numbers are BS, it’s all made up( Jury likely knows how much it wants to give the P and then adjusts the numbers accordingly

Comparative Fault Calculations

Hypo: 100k damages (everything), Pedestrian hit by car

1. P is 25% responsible, D is 75% responsible

a. NY=75k WI=75k ND=75k


2.  P is 60% v. D 40%


a. NY-40k, WI=0 ND=0

3. P is 50%, D is 50%


a. NY=50k, WI=50k, ND=0

Hypo: 2 cars both run stop signs and collide

A’s Damages=100k

B’s Damages=200k

1. A- 40% responsible, B is 60% responsible

a. NY-A gets 60k, B gets 80k (more negligent party gets $$), WI-A gets 60k, B gets 0, ND-A gets 60k, B gets 0

Hypo: P sues D1 and D2 over hunting accident but P didn’t wear an orange hunting vest

1. P is 10% at fault, D1 60% at fault and D2 30% at fault

a) In some states, P would get 90k (assuming 100k damages) from either D then the 2 D’s would fight it out

b) Other states, D1 is up for 60k  and D2 is 30k, but if either one is insolvent P is SOL unlike in a)

2. P is 30% at fault, D1 is 60% and D2 is 10%


a) In some states could collect 70% of damages, others could only recover against D1

3. P is 60% at fault, then in some states would not even recover anything

Wassel v. Adams (p.277)

-Small town girl P opens door thinking it was her husband at 1am in bad part of Chicago, gets raped.  P sues motel.

-Adams’ probably have insurance, giving them deeper pockets

-AUC was not telling Susan it was a dangerous area to walk alone in and fail to take other precautions (no security, no telephones in the room)

a) If the AUC was just the warning about the breach, there would be no factual cause (where’s the but for? Warning about walking would not have done anything here)
-If AUC was failure to have a security guard, the issue would be breach. When the issue is breach, you look at how cost effective it is (B<PL)

-Jury gave 97% of the fault to P and 3% to D

-If both could’ve prevented the rape for $100, then the fault allocation is 50-50

-If you’re in the jury box, you need a theory why this would never have happened to you


a) I would never be so dumb to let a stranger into my hotel room at 1am

-In many respects jurors have a pro-defendant/anti-plaintiff defense

-An argument that says this could happen to anyone (being groggy, disoriented) makes jurors more pro-P

-Rescue doctrine prevents rescuer from being charged with contributory negligence unless he acts recklessly (Ouellette v. Carde p.284)

-Comparative fault as removed complete bar of recovery for P negligence in RIL cases.  How do you assign % of fault to D, though when negligence unknown? RIL might just not be well suited to RIL.
Traditional Exceptions to excusing contributory negligence

Last Clear Chance or Discovered Peril:
-If D discovered or should have discovered P’s peril and could reasonably have avoided it, P’s earlier negligence (e.g. sleeping on RR tracks) would neither bar nor reduce recovery

-Discovered Peril similar, applies only if D actually discovered P’s peril
-In states with comparative fault, last clear chance and discovered peril have been discarded

Reckless or Intentional Misconduct:

-P merely negligent, D outright reckless, goes to comparative fault

P’s Illegal Activity:

-Barker v. Kallash (p.288), P injured trying to make a pipe bomb, no recover
-Criminal activity will almost always bar recovery

-Alami v. VW (p.288), though P was drunk, D still has to make a reasonably safe car

-All or Nothing Situations in the Comparative Fault World
-Disregard D’s fault on causal (D’s negligence didn’t cause P’s harm), scope of risk (idiot dives into shallow pool knowing its shallow), or superseding cause grounds

-Stinnet(only protect someone who can’t protect themselves. See (p.289).

-If P and D cause separate injuries, each may be responsible for the injury caused without a comparative reduction of either

-P and D cause separate but indistinguishable injuries (P a smoker and D exposed to asbestos); could deny recovery, all full recovery or go to comparative fault

-The avoidable consequences or minimizing damages rule traditionally require the P to minimize her damages by reasonable efforts and expenses (e.g. P should take foot antibiotics)
Mercer v. Vanderbilt U. (p.292)

-P injured by his own drunk driving.  Nurses screwed up royal and P ended up in vegetative state.

-No comparative negligence

-P’s crash was a but-for cause of his coma but was by no means THE cause

-P only provided the condition for D’s subsequent negligence, not related beyond that

-Similar to prison, fireman cases

Bexiga v. Havir Manufacturing (p.296)
-P’s right hand was crushed by D’s machine.  Machine lacked basic safety devices to prevent exact type of injury P suffered.  Contributory negligence no defense because D’s negligence allowed for P’s alleged negligence.

-Based on worker’s comp, you know without looking that the D is the machine’s manufacturer and not Bexiga’s employer

-What is the D’s duty here (in a casual way)(anticipate and protect the user from his own carelessness


a) Unfair for them to then assert P’s negligence as a defense

-Bexiga is the flip of Stinnet (here it is unreasonable to do nothing if people need to be protected)

-Arguable Bexiga not negligible at all, this type of accident happens all the time and is to be expected in a factory setting (Reminder of the Emergency Principle, reasonableness depends on the circumstances)

-P’s vulnerability might be especially important if: 1) D knows of P’s vulnerability and 2) P’s risky conduct endangers himself but not others

Leroy Fibre Co. v. Chicago RR (p.299)

-P’s flax destroyed when sparks from RR ignited it. D argues contributory negligence for stacking flax too close to RR.
-Case is old enough that P’s negligence is an absolute bar to recovery

-D’s claim attacks P’s property rights

-Property is an entitlement

-Sometimes when you have an entitlement you have a right to be careless, stupid and won’t be accused of contributory fault

a) Rape entitlement cases (walking in bad area or public streets late at night. Negligent or entitled?)

ASSUMPTION OF THE RISK
-RSAL §2: Contractual Limitations on Liability (p.240) (Contracts can be complete bars to D liability)

-Many jurisdictions have abandoned the doctrine and collapsed into comparative fault

-Express assumption is more like contract law, releasing the D from liability
Tunkl v. Regents of UC (p.304)

-Tunkl only admitted to hospital on condition he execute a release absolving D of liability for negligence/wrongful acts, etc

-Since this service was one which every public person might find essential, this would be compulsory assumption of the risk, which is not allowed

-Key is that it’s an essential service

Moore v. Hartley Motors (p.304)

-P injured in ATV training course.  P signed a released but the scope of the release was only for unavoidable and inherent risks of ATV riding and ordinary negligence associated with those risks.

-P’s injury from striking hidden rock on novice course may be a sign that the course was unnecessarily dangerous and that would be outside the scope of the release

-Not a case where the ATV safety course is an essential service or where the company had a decisive advantage in bargaining strength

-VT SC has held that a void of negligence liability on a lift ticket against public policy


a) Want to ensure safe resorts and encourage tourism

-OH SC found the exact opposite because skiing is not a big industry there
-Depends on politcs/economics?

-Express assumption of the risk (k’s), and implied assumption of the risk (consent in the tort world)

Crews v. Hollenbach (p.308)
-Crews had to repair gas line.  Sent out there, used backhoe, explosion happened and was injured.  Goes after his company and the guy who caused the original leak.

-Court found that Crews voluntarily assumed the risk

-Assume that Crews was reasonable here


a) Situation required him to deal with it, emergency like

-Assumption of the risk could mean:


1) P fault – unreasonable condition by P

or 2) “Consent” – a) P knows of danger; b) P appreciates the risk; c) P voluntarily encounters risk

3) No breach because no duty or reduced duty (Turcotte)
-Could Crews have asked to evacuate area, taken a different approach to the problem

-What about the argument that Crews chose to work for the company so he voluntarily took the risk (paid a risk premium to work for the gas company)

-Does “Consent” (supra) destroy negligence? (e.g. driving your car you do all of that but are not barred from negligence claim)


a) Difference: Crews KNEW there’s a breach. When you get in your car don’t know that

-Consent(willing release of others’ obligation to use due care; don’t do that when you drive, but Crews did that here

- MD does not have comparative negligence; would type 2 above under assumption of risk bar recovery?

-Homeowners must use reasonable care to avoid injury to those permitted on premises and employers have a duty to furnish a safe place to work

-ALI: if P is reasonable in facing a risk, she is not negligent. When she unreasonably confronts a known risk, her negligence in doing so reduces her recovery(assumption of risk merged w/ contributory negligence

-Assume dangers in inherent to a sport.  If injury is due to no breach of duty by D, the risk is assumed (falling while skiing).  But where there is assumption of duty and a breach, that risk is not assumed by P (falling on exposed bush while skiing), he assumed reasonable care of D here (p.313)
-Do not assume risks not inherent in an activity

-In sport cases, the D owes duty to avoid reckless or wanton injury vs. P assuming ordinary risk of neglgience

Turcotte v. Fell (p.315)

-P injured in horse race, blames D for illegal move that caused jostling

-D’s maneuver was impermissible under racing rules

-Despite the word being all over the case, it is not a consent case

-Fell had a lower standard of care, one of intention and recklessness


3) No breach because no duty or reduced duty or no lack of due

-D didn’t act recklessly or intentionally as required; what happened was within the known, apparent and foreseeable dangers of the sport

SPECIAL DUTIES OF LAND OCCUPIERS
-RS §329: Trespasser Defined (p.66) (enters land without consent)
-RS §330: Licensee Defined (privileged to enter based on owner’s consent; social guests are licensees)

-RS §332: Invitee Defined (public or private business visitor, public where land held open to eh public)

-RS §333: General Rule (p.68) 9with exceptions, possessor not liable to trespassers for physical harm for failure to exercise reasonable care)

-RS §334: Activities Highly Dangerous to Constant Trespassers on Limited Area (reasonable care in activities if possessor knows trespassers frequent a part of his land)

-RS §335: Artificial Conditions Highly Dangerous to Constant Trespassers on Limited Area (if possessor knows trespassers frequent a part of his land could be liable for dangerous artificial condition)

-RS §339: Artificial Conditions Highly Dangerous to Trespassing Children (possessor could be liable if he knows children trespass on a part of his land and could be hurt by an artificial condition)

-RS §341: Activities Dangerous to Licensees (p.79) (if possessor fails to use reasonable care with activities that he should expect licensees will not realize their danger or just don’t know of activities and risk involved)
-Reason for reduced duties is to accommodate the privileged status of property owners in our legal system.  Also issue of familiarity with landowner (know what to expect when you go to a friend’s house v. going into a business)
-Duty will turn on what kind of entrant onto the land


a) Trespasser – no permission


b) Licensee – limited permission


c) Invitee – open to general public, owner’s pecuniary benefit

-The landowner’s duty goes from least to most demanding in the list above

Gladon v. Greater Cleveland RTA (p.349)

-P was a little tipsy.  Got off at the wrong train stop and was attacked on platform.  Ends up on tracks (doesn’t know how), while on the track his legs are crushed by an oncoming train.

-AUC is that operator was negligent by failing to bring the train to a stop after te point she perceived or should’ve perceived the P’s peril prior to her striking the P

-P was not an invitee on the track, regardless of how he got there; as trespasser or licensee then the possessor only owed him to refrain from willful, wanton, or reckless conduct likely to injure him.  Further, owner has no duty to anticipate or prevent P’s presence.

-When a possessor discovers a trespasser or licensee in peril there is a duty to use ordinary care to avoid injuring him

-TC error in instructions, only duty was reasonable care to avoid injuring P after he was discovered.  Reasonable minds could disagree on that issue, remanded.
-Your status is variable (Gladon went from an invitee to a trespasser)

-A discovered trespasser/licensee gets reasonably prudent person under the circumstances care vs. the undiscovered no willful or wanton conduct care

-The standard for invitees is just straight up reasonable standard of care

-Difference between activity on the land and the conditions of the land (e.g. open well)

-With regard to conditions, if an undiscovered trespasser is on your land owe no duty as to dangerous conditions

-If trespasser is discovered, condition has to be artificial, highly dangerous, concealed from the trespasser, and known by the land occupier

-Can discharge your duty by giving a warning or fix the problem

-For a licensee, the condition must be concealed from the licensee but known to the landowner (willful-wanton rule protecting landowners addressed to conditions on land) (e.g. hidden step)

-For an invitee, the condition must be concealed from the invitee and either known or discoverable through a reasonable inspection to the land occupier


a) This is the reasonably prudent person standard

-If someone is distracted from an obvious danger it’s foreseeable that there’d be harm

-Where a natural condition on land creates a risk to person outside, the cases mov towad a duty of ordinary care (e.g. tree falling over)

	Cause of P’s injury
	Undiscovered Trespasser
	Discovered or Anticipated Trespasser
	Licensee
	Invitee

	Activity
	No Duty
	Ordinary Care (reasonable care under the circumstances
	Ordinary care (Reasonable care under the circumstances)
	Ordinary Care (Reasonable Care under the circumstances)

	Static Condition
	Generally No Duty.  Sometimes phrased as a duty to protect only from willful (i.e., intentional) or wanton (i.e., reckless) injury.  For children of tender years, duty or reasonable care to protect from artificial conditions if trespassing can be anticipated and children cannot appreciate danger for themselves
	Limited duty to protect against (1) serious bodily harm from a (2) concealed (3) man-made condition (4) the existence of which is known by the landowner.  Sometimes phrased as a duty to protect willful or wanton injury.
	Limited duty to protect against harm from a (1) concealed condition (2) the existence of which is known by the landowner.  Sometimes phrased as a duty to protect only from willful or wanton injury.  If hazard is obvious, no action may be necessary unless entrant is likely to be distracted.
	Ordinary care, including a duty to conduct a reasonable inspection to discover and correct hazards; if hazard is obvious, no action may be necessary unless entrant is likely to be distracted.


Bennett v. Stanley (p.355)

-D’s had an unprotected pool that they let turn into a pond pretty much.  D’s knew next door neighbors had young children.  D’s son and wife drowned.
-AUC is that P was negligent because pool would create an unreasonable risk of harm to children who would not realize the danger

-Court adopts RS §339 for Ohio, children entitled to greater level of protection…the key element should be whether there is foreseeable, unreasonable risk of death or serious bodily harm to children; court also found mom assumed status of child in attempting rescue
-Case remanded

-Some states say common hazards, such as pools, cannot be considered attractive nuisances under RS §339

-Guests of guests at hotels generally considered to be invitees

O’Sullivan v. Shawn (p.361)

-P dived headfirst into shallow end of pool 
-TC ruled that danger was open and obvious, therefore D owed no duty to P

-Similar to Stinnett
Rowland v. Christian (p.368)

-P was guest of D.  Handle in bathroom broke and damaged P’s hand.  D knew of the problem but gave no warning to him.  

-Reasonable people do not ordinarily vary their conduct depending upon such matters and do not focus upon the status of injured party…categories of people obscure rather than help; duty is just that of reasonable care, regardless of the status of the injured person (Modern of Approach)

-Man’s life or limb doesn’t become less worthy of protection because of how he comes on another’s land (life worth more than property)

-CA led the way with Rowland, about half states now just use reasonable duty approach
-When categories have been abolished, the landowner is still not liable unless he is negligent
-Recreational Use Statutes: duty to refrain from gross negligence or willful/reckless conduct to non-paying recreational users on private land; retains landowners’ special immunities to any non-paying recreational user to encourage landowners to make land available for recreational use.  Only applies to landowners who actually hold land open to public use.

SPECIAL DUTIES OF PHYSICIANS AND OTHER PROFESSIONALS
-Deal with a separate and new standard of care in medical profession

a) Not based on a hypothetical person and community intuition on how that person should behave


b) Standard determined by empirical evidence and conduct of similar professionals

-Custom in MedMal case is dispositive, it is the standard of care (opposite of Hand’s ruling on custom in TJ Hooper)
Walski v. Tiesenga (p.383)

-D operated on P’s thyroid.  A well recognized risk of this operation is damage to certain nerves.  Mistakenly cut these nerves and P lost his voice.  

-P must, generally through expert testimony, establish standard of care. P just offered another doctor’s opinion that he would’ve operated differently.  Not enough, verdict for D sustained.

-Medical standards almost always reflect particular customs or procedures used under very particular circumstances

-Expert testimony is usually required to establish medical standard of care unless obvious case such as amputating the wrong limb

-Where competent medical authority is divided, a physician will not be held responsible if he followed a course of treatment advocated by considerable number of recognized professionals

-Accepted medical procedure is taken on faith as having looked at cost-benefit analysis

-Juries don’t know, doctors do know(approach under accepted standard of care

-This standard of care encourages conservative care

-Defensive medicine runs up costs and hurts care (too much testing, too little treatment)


a) But just enough doctors practicing this way changes standard of care

-MedMal cases force doctors to testify against each other, not something doctors like to do (especially acute in small communities)
Vergara v. Doan (p.387)
-P’s contend D’s negligence during pregnancy led to their son having permanent defects.  P wants IN to abandon modified locality rule
-The modified locality rule” care used by physicians at time of operation in similar localities

-Original locality rule had 2 problems: (1) Local doctors wouldn’t testify against each other; (2) local doctors standards could below that which law required

a) Similar criticism of modified locality rule, at least w/ respect to lowered standard of care 

-Court adopts national standard of care, doctors required to use standard of care like other professionals in their circumstances (takes into account local facilities)
-Backlash against MedMal suits has led to return to locality rule as a way to limit litigation (again, because P’s have harder time finding local expert testimony)

-Specialists are held to colleagues of the same specialists nationwide

-Non medical practitioners (chiropractors) held to standards of school they profess

Miller v. Loyola U. (p.1 of Supp. II)

-P claims D’s teacher didn’t adequately teacher a law course.
-Law doesn’t recognize educational malpractice, little to no duty at all for teachers
-Court gives four reasons for not dealing with the case(1) lack of a duty standard (but only reason there’s no standard of care because courts won’t articulate it); (2) Causation impossible to attain in educational malpractice case (but with doctors you have varying types of patients (strong to weak)); (3) Flood of litigation (urban hs a mess, to recognize it would be to say there’s a widespread problem); (4) It would embroil courts in overseeing schools (court oversees a lot)

-Nurses held to standard of nurses in a similar practice

-Hospitals owe a duty of reasonable care under national standard fixed by hospitals’ accreditation commission

-Pharmacists have reduced duty; most courts hold pharmacists owe no duty to warn of potentially dangerous prescription

-Professionals held to custom or standard of the profession itself 
Smith v. Knowles (p.397)
-P’s wife and unborn child died from pregnancy complication.  AUC of D is that he was negligent in failing to make a timely diagnosis and was then negligent in treating condition once diagnosed
-P called no independent medical witness, tried to prove case through cross examination of D and through medical treatises(Court found such evidence to be insufficient

-No expert testimony on standard of care here nor on causation elements (D’s negligence would cause P’s deaths)

-Substitutes for expert testimony:
1)  Can prove standard of care through the mouth of the defendant himself

2)  Can use medical textbooks to show standard of the care but problem here is that a textbook is too abstract, address the general case and the not specific facts of the case @ bar

a) Causation: D will often say that patient would have died even if all proper steps had been taken; in Smith, the D will claim the wife would have died no matter what and a medical treatise will almost never establish causation, need an expert to do that

-P could have argued this case as a Loss Chance case (i.e. D wasn’t a but-for cause of death but his negligence caused her chance of recovery to be reduced)


1) Still would need expert testimony here

2) MN may not be a state that allows recovery on that / may not allow recovery depending on percentage chance of recovery

-ME uses guidelines from medical organizations as defenses to allegations of deviating from standard but not allowed for P’s alleging breach of standard

RIL IN MEDICAL MALPRACTICE
States v. Lourdes H (p.402)

-P was knocked out for surgery, awoke and her right arm, which wasn’t operated on, was in pain
-As P, you’d get a doctor on the stand to say that arms do not get injured like this in surgery to remove a cyst

-Expert testimony in MedMal RIL cases should be allowed because jury doesn’t have common knowledge in this situation

-Courts are uneasy about RIL in MedMal because bodies are unpredictable and medicine is much as it is science(Bad things can happen when someone doesn’t screw up, unlike when a barrel falls out a window

Ybarra v. Spangard (p.406)

-P had appendicitis surgery, awoke to sharp pain in neck/shoulder area
-Ds argue that no showing that any particular D or instrumentality caused the injury
-RIL is fit for this exact type of case judgment against P reversed

-Unlike Summers because you don’t even know which one did it

-Saying there’s group responsibility here

-Insurance is the ultimate form of group responsibility(In medicine, every doctor pays 6 figures a year for insurance to cover the one guy who screws up

Kelly v. Hartford Ins. Co, (p.7 of Supp. II)

-P alleges nurse was in a hurry and that the enema didn’t hurt at first but later caused injury

-P has history of hemorrhoid problems

-Isn’t the nurse being in a hurry enough for direct evidence? No, she could have still administered a perfect enema


a) Direct evidence of a breach would be something along the lines of didn’t lube the tube

-Kelly doesn’t offer expert testimony because she believes you can rely on common knowledge

-Considering the nature of the procedure and Kelley’s rectal history, can’t infer negligence here from the hematoma 


a) Issue of Control in RIL here

INFORMED CONSENT
Harnish v. Children’s H (p.410)

-P underwent surgey for tumor in neck, during it a nerve was severed and tongue function was lost

-AUC is that D failed to inform P of risk of loss of tongue function prior to surgery

-Physician owes duty to patient to disclose in reasonable manner all significant medical info that the physician possess or reasonably should possess that is material to an intelligent decision by the patient (info physician should possess is that possessed by average physician)

-P must show at trial that if she had proper info, she nor reasonable person in similar circumstances would’ve underwent surgery

Howard v. U of Med. And Dentistry of NJ (p.11 of Supp. II)

-P claims that D misrepresented how many of these operations he had performed and his certification level; both were key factors in P’s decision to go ahead w/ surgery, which ended badly

-AUC is doctor’s misrepresentation

-Court finds that must show that doctor’s inexperience would substantially increase risk of paralysis in surgery (need expert testimony) and then must see if such increased risk would cause reasonably prudent person not to consent to undergo the procedure

-We place a high value on personal autonomy

-The specialized knowledge of doctors and the stress on patients is why they need to be made aware of risks before undergoing a procedure

-Even if I had disclosed it wouldn’t have made a difference is a common defense made by doctors (But For causation); standard is if an objective reasonable person would have underwent procedure with material knowledge


a) Too pro-plaintiff?

b) The fact that a surgery is in a doctor’s arsenal means it’s arguably a recognized procedure the objective people would undergo

-The objective personal standard is at loggerheads with personal autonomy (some people are risk takers others are more conservative)

-No standard of doctors voluntarily offering life expectancy statistics for patients (Arato p.416)
-In Truman, doctor had duty to disclose inform P of the danger of refusing a test (P got cervical cancer after declining Pap-smear)

-A lot of settlements can distort MedMal trial numbers

-1/5 cases prevail, insurance company investment can drive premiums up, costs of medicine have gone up for other reasons
-More people die from medical errors than from car accidents or breast cancer(need economic deterrence

FAMILY & CHARITABLE IMMUNITIES
-If immune from suit, I owe you no duty 

-Spouses couldn’t sue because they were considered to be merged into one entity, like suing yourself

-Parent-Child Harmony
Reason 1, disrupt family harmony

Reason 2, collusion to collect from an insurance company

-By end of 1970s, most courts had abolished spousal immunity

-Some courts willing to impose liability upon spouses or parents for intentional torts

-Overwhelming amount of jurisdictions have abrogated parent-child immunity

-The duty is limited, though 

a) No duty regarding parental discretion(decision making, healthcare decisions, or supervision of child (depends on the state)

-Some courts have adopted a reasonable parent standard

-In NY parent, has no duty to supervise child adequately (maybe different for criminal law)

-The abrogated immunity is most important in the world of cars

a) If you negligently crash your car and your kid is hurt, he can sue you but that will go after insurance money

-Generally no more charitable immunity (RS §895); really depends on the state (some have damage caps, some blanket immunity for negligence, etc)
Rousey v. Rousey (p.19 of Supp. II)

-Child sues mother for negligence in auto crash where child was injured as passenger

-Court allows case, holding that to prohibit reparations through tort claim would not help family harmony when child was wronged by parent

-Dissent votes for family unity and therefore parent-child immunity

FEDERAL AND STATE GOVERNMENTAL IMMUNITY
-Federal Tort Claims Act (FTCA) passed in 1946, waived sovereign immunity

-All federal tort claims are bench trials and the substantive law is state law

-No strict liability under FTCA, almost no liability for intentional torts, and there is a list of exceptions giving the government immunity

-Feres Rule: judicially articulated rule stating that nobody in the US military can recover for an injury that is incident to service (from case where soldier died in barracks fire); courts have given this a broad scope of interpretation

-Spouses and children of military personnel are not barred from recovery by Feres if they are directly injured

-Generally if the government is liable, the person who committed the tort is given immunity (claim against gov’t then no claim against individual, reciprocal; so soldiers who sodomized the guy could be liable)


a) Police officers generally are personally immune

Discretionary or Basic Policy Immunity
-28 USCA §2680(a): Immunity for government and employees in matters that require discretion, which is defined as (1) having an element of choice and (2) being based on public policy
-Discretionary policy decisions are immune because allowing the courts to second guess other branches of government is violation of separation of powers

Loge v. US (p.454)

-P was stricken with polio after her son was given the live strain vaccine which transmitted to her.  HEW Secretary advocated the live strain because it could spread through contact.  

-Have to pass licensing regulation to be able license a vaccine product; then have to pass a testing regulation where each lot of licensed vaccine product is tested

-The choice of using the live vaccine was a discretionary policy decision, therefore no claim on that basis

-What about the licensing and test regulations?


a) The government is not allowed to ignore its own rules

b) So had liability here, but the district court found there wasn’t a claim because for there to be a tort claim needs to be a tortious act for a private person as well

c) AC disagrees and finds a claim against the gov’t because the gov’t breached a duty it assumed for itself, which is analogous to private citizens

Maas v. US (p.457)

-Ps have cancer/are sterile as a result of cleaning up a nuclear disaster in the 1960s in Greenland.  In 1980s, report came out that should’ve made the gov’t know these Ps were subject to higher risk of cancer and the gov’t failed to warn Ps (AUC).

-Decision to inform/warn members of Project Crested Ice must be a matter of discretion based on public policy to be immune(Court finds that that standard is met here (notifying would require resource allocation/cost-benefit policy analysis)

State Law Immunities

-Most states have similar immunity structure to FTCA.  Some retain immunity but abolish it in specific circumstances
Riss v. City of NY (p.460)

-P sues because police refused to send her protection after she warned of being stalked and threats, eventually she was attacked with acid.  
-Generally under the FTCA, the federal government hurts you

-Here, the harm wasn’t inflicted by the government, the government just didn’t help/failed to protect

-Issue of discretion, police allowed to allocate resources as it sees fit

-In effect, the judiciary and state of NY shouldn’t take charge of the police department
-Not liable for failing to protect individuals against crime

-In DeLong v. Erie (p.462), once the government assumes duty (here to respond to P’s 911 call), it must exercise ordinary care to perform that duty 


a) No professional judgment involved here, just a clerical screw-up

NONFEASANCE / DUTY TO ACT AFFIRMATIVELY
-RS § 314: Duty to Act for the Protection of Others (p.48) (though an actor may realize that action may be necessary to aid another, there’s no duty for him to act)

-RS §314A: Special Relations Giving Rise to Duty to Aid or Protect (special relationships for duty to act: common carrier to its passengers, innkeeper to his guests, landowner who holds land open to public, and custody of another)

Yania Bigan (p.484)

-Yania et al came to D’s property, which had deep coal seems filled with water.  D allegedly verbally accosted P, the P then jumped into a coal seem and drowned.  

-AUC was Bigan’s taunting and failure to rescue

-Based on Stinnet, no need for Bigan to protect Yania/no duty to Yania who was a fully cognizant adult

-Landowner case as well.  Yania was likely a licensee, but was fully aware of the condition of the property

-As for failure to rescue, Bigan had no duty to rescue because you don’t have to act affirmatively

-D had no duty to aid P because he was not legally responsible for causing him to jump or end up in the whole.

-Could argue that Bigan chose to entertain Yania on his property and therefore must treat him carefully for the rest of his visit

-You don’t have to drive but when you do, you’re required to drive as a reasonable prudent person

-Because we value personal autonomy, you do not have to undertake any activity you don’t want to, but if you do you must do so as a reasonably prudent person

-People should not count on nonprofessionals for rescue; potentially liable nonprofessional rescuers could be huge (drown near a crowded beach)

-An exception would be if a person knows or has reason to know that his conduct (tortious or innocent) caused harm to another person, then there’s a duty to render assistance to prevent further harm (RS §322)

a) Similarly if  a person has created an unreasonable risk of harm (even innocently) a duty of reasonable care arises to employ reasonable care to prevent harm from occurring (e.g. removing dead horse from highway I you killed it)

Wakulich v. Mraz (p.488)

-P (under 21) gets wasted at D’s house, D’s father knew about this.  P was vomiting and unresponsive.  D’s cleaned her up, propped a pillow under her head and left her.  Next morning father told sons to get her out of house.  Later P pronounced dead.  

-Court found D’s negligently discharged their voluntarily assumed duty of taking care of P
-Like driving example, once you start to rescue you have to rescue like a reasonably prudent person (In this case would be reasonable to call 911)

-Problem here is that this may deter people from rescuing at all

-Mraz Bros created the peril because she was under 16 (whereas Yania was an adult)
Exceptions to no duty to act: (1) Botched rescue; (2) D created the peril in the first place; and (3) Special relationship

Farewell v. Keaton (p.490)

-P&D were hitting on some chicks when the girls told their friends who beat the crap out of P while D escaped.

-D found P, took care of him (ice, drove around and got food). P then blacked out and later died.

-Every person has duty to not take affirmative act to make situation worse.  When voluntarily assume duty, must use reasonable care.  Here, court finds special ad hoc relationship from the boys common undertaking, and that D should’ve gotten medial aid.

-What about discontinued rescue? See a guy drowning swim halfway out and then turn around, liable?


a) No, did nothing to increase the risk (Krieg)

b) Potentially under §324 if the drowner sees you coming and gives up struggling (leave the victim in worse position)
-Relationships where under duty of reasonable care for P’s safety: carrier-passenger, innkeeper-guest, landowner-lawful entrant, employer-employee, school-student, landlord-tenant, and custodian to person in custody.

DUTY TO PROTECT/CONTROL FROM 3RD PERSONS

-RS §315: General Principle (p.50) (unless special relationship, no duty to protect against TPSH)

-RS §316: Duty of Parent to Control Conduct of Child (control your freaking kids)

-RS §319: Duty of Those in Charge of Person Having Dangerous Propensities

-In Duty to Protect from 3rd Persons is trying to hold someone secondarily responsible


a) This is the classic example of going after someone with a deep pocket
Posecai v. Wal-Mart (p.524)

-P robbed by guy hiding under.  Sues D for AUC of failure to provide security guards in the parking lot

-Threshold question is if D owed the P a duty, matter of foreseeability here

-Four basic approaches:


1) Specific Harm(only owe a duty if landowner knows of specific harm to P

2) Prior Similar Incident Test(Look at foreseeability based on evidence of previous crimes son or near the premises

3) Totality of Circumstances (most common)(looks at everything, priors, condition and  of the land, etc.  Criticized for being too broad (often takes minor crimes to be evidence of foreseeable more violent ones)

4) Balancing Test(balances foreseeability of harm against the burden of imposing a duty to protect against criminal acts of 3rd persons….Court likes this test the best
-Businesses are generally not responsible for the endemic crime that plagues our communities

-The greater the foreseeability and gravity of the harm, the greater the duty imposed on business

-Find for D because it lacked requisite degree of foreseeability

-Look at breach before even determining duty here, what’s the difference between determining duty or breach? One is a question of law (duty) versus fact (breach).  Turf battle between judge and jury

a) Duty is categorical, applies to all cases, whereas breach is case by case

-Duty a function of the threat’s foreseeability and D’s relationship with the P

Marquay v. Eno (p.531)

-P’s allege school teachers/administrators were aware of sexual abuse they dealt with but did nothing

-Certain people at school would owe duty to students, during the school day, where students must be, teachers/administrators serves as in loco parentis.  

-Court refers to custodial relationship between student and school

-Need foreseeability such as reports of behavior or past history

-Creation of a duty is in the hands of the court and many factors go into that decision

-Absence of adequate supervision could also expose school to liability (p.536)

-Courts generally refuse to impose duty to protect or guide new students at college

-Landlords seem to have duty to protect in common areas

Reichert v. Atler (p.26 of Supp. II)

-The bar employees observed a fight between the P (decedent) and the assailant, who was another bar patron, but did not attempt to stop it or summon the police. The decedent was shot and killed by the assailant, who fled and was not apprehended, and a wrongful death action was filed against the bar owners on behalf of the decedent. The trial court adjudged the bar owners liable for the entire damages.  The NM SC held that the negligent failure of the bar owners to protect the decedent from foreseeable harm should have been compared to the actions of the assailant and held that the bar owners were liable only for their proportionate fault. The court suggested sample jury instructions that should be given regarding the duty of the owner or operator of a place of business to protect patrons and how that duty relates to the conduct of third persons.
- Matter involving employer-employee relationship

-Was foreseeability because there was past history of TPSH and minor dispute earlier in the nite

-Also, bar was well known as one of most dangerous 

-In proportionate liability, Reichart bears risk of Ochoa’s insolvency where the Atlers would bear that risk under CL’s joint and several liability

-Ochoa is a phantom tortfeasor

-When you have insolvent or unfound D someone will pay more than their fair share

Defendant’s Relationship with Dangerous Persons

-Relationships looked at : landlord-tenant, employer-employee, hospital-doctor, spouse-spouse, church-clergy

-Issues of control, foreseeability and knowledge all important

Church-Clergy

a) Church’s reassignment of a priest shows knowledge of his proclivities

b) Problem of Charitable Immunity

c) May have evidentiary privileges (confession), which could be problematic

-The common theme in all of these cases is the ability to control and incapacitate (eviction, firing, revoking privileges, etc)

-E.g., duty to control children if parent has knowledge, or should have it, of child’s spefici dangerous habit
Tarasoff v. Regents of UC (p.544)

-P was killed by Poddar. D’s psychologist treated murderer and thought he posed credible threat to P.  Campus security detained murderer but let him go because he seemed rational, then he killed P.  

-Can’t really control here like in the previous relationships but can warn here, and that’s the alleged breach

-Concern that you would be violating doctor-patient relationship.  But public interest in safety from assault greater than confidentiality in medicine.  

-Based on foreseeability of threat, D’s owed duty to warn P of murderer’s threat

-Student-college relationship imposes no particular duty, but addition of Poddar and Dr-Patient relationship make it different

-But doctor also said it would be hard to predict violence

a) Imposition of a duty is not an imposition of liability.  All that has to be done is to do what other doctors would do in similar circumstances


b) So you insulate doctors from excessive liability

-In DiMarco (p.550), Doctor did give a warning but it was inaccurate (don’t have sex for 6 months is what he should have said)

a) Doctor had duty to warn to patient appropriately to protect her sex partner

-If patient should was in as good as or better position to know their limitations/deficiencies, doctor wouldn’t be liable for failing to warn (if you can’t see well. Should no not to drive)

a) Different with virus, like in DiMarco, where patient had no idea

-Duty to warn is small, so should unless patient himself could know the risk

a) Different w/ AIDS, privacy prevents doctor from explicitly warning sex partners

Negligent Entrustment
-Not prudent to give a dangerous instrument to someone who is an epileptic.  Negligent Entrustment


a) Happens with cars, weapons, alcohol, etc

Brigance v. Velvet Dove (p.553)

-Minor gets wasted at D bar.  Drives home and injures P.

-AUC was letting kid get drunk and then drive home

-Dram Shop Laws should apply(in light of today’s automotive society, wrong to hold barkeep immune (duty of reasonable care to person bartender knows or should know is already intoxicated) (RS §308 and §390)
-P must show connection between sale of booze and foreseeable ensuing injury

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS
-Parasitic recovery is not what we’re discussing here (noneconomic damages for pain, suffering, despondency

-One set of cases(Fear Cases where Negligent D caused P to be worried/afraid regarding his own safety

-Another set of cases(Grief Cases where Negligent D hurts someone other than P, which cause P to be sad

-Last set of cases(Pure Distress Cases where Negligent D upsets P w/o imposing any risk of physical harm on anyone

Grief Cases
Loss of Consortium:

Almost like a property tort, something of yours was destroyed

-In modern era, if someone injures a married person, the uninjured spouse is given a right of action against the D


a) Can recover for services (spouse can’t cook dinner anymore, etc)


b) Can recover for loss of society (spending time w/ spouse doing this you love)


c) Can recover for loss of sex

-P must prove at least one of the above three, requires delicacy on the litigators part (got to show they had robust sexual life but don’t want it to be offensive to the jury)

Medley v. Strong (p.30)

-Ds botched priapism treatment with P’s live-in lover resulting in penectomy; CL wife sues for loss of consortium

-Carolyn doesn’t win because she was not married to Oscar; court only recognized loss of consortium among married couples, and Ill. didn’t recognize common law marriage

a) To recognize loss of consortium would be to undermine legislature’s abolition of CL marriage; harm institution of marriage generally; judicial administrability of having decide people’s relationships who were unmarried would be a bear/could lead to a torrent of litigation

-Depending on the court, engaged couple will be given consortium

-A gay couple can’t get married, is it the same case (the Medleys just chose not to)?

Boucher v. Dixie Medical Ctr. (p.581)

-P’s son sue for losso of consortium with their son who was turned into vegetative state by MedMal

-Utah doesn’t recognize loss of consortium among spouses and wouldn’t want to create a filial loss of consortium rule

-Policy concerns about judicial administrability (torrent of litigation), rising insurance costs, and usurpation of legislative power if filial consortium allowed

-Outside UT, as a practical matter the parents would get the money and not the son anyway; filial consortium would allow for double recovery
-Usually death of an animal is treated like a property tort, costs are just those for replacement

Bystander cases under Grief
-All agree that genuinely upset if someone we know in a close relationship is hurt

-Rational Limits on these claims: Had to see the crime/be there; limit it to particular relationships

-Bystander cases require that the person who suffers distress be close in time, close in space, and close in relationship to victim

-Some states its just spouse or minor child, others include siblings, others include fiancés, depends on where you are

-Could go w/ flexible standard or rigid standard; depends on the state

-In Dillon v. Legg, CA courts decided that it was flexible case by case standard 

-In Thing v. LaChusa, the CA SC overturned that flexible standard and went with the rigid approach because Dillon left too much uncertainty (p.576)

-In some states if you’re not within the zone of danger, you won’t recover in a Bystander case

-Sensory perception is under both flexible and rigid rule (need contemporaneous awareness of conduct and causation)

a) Dillon allowed flexibility of P arriving late to the scene before change to victim’s condition
-In Burgess (p.578), the firm rules of Thing did not apply because of preexisting relationship between P and D; P was doctor’s patient so defendant had assumed a duty/one was imposed as a matter of law (if had contractual relationship where breach carries deeply emotional responses, action will lie)
-If mother was treated as a bystander, doctor would have incentive to sedate her so she couldn’t recover as a bystander (Public Policy)

Fear Cases
-Neg. D doesn’t cause physical damage, but caused P to have fear for his own safety

-Example, nearly creamed by a car, don’t but are scared to death

-Traditionally, no recovery because no damages


a) No duty to drive carefully to avoid freaking out

-Many years ago:


1) Lack of expertise on mental health, psychiatry

2) Fear of fraudulent/bad faith claims; mental disturbance is self reported, unlike a physical injury which we can all tell is true (or is diagnosable)

-Today, increasingly learning that mind and body are not separated, easier now to diagnose how we feel
3) Idea that a real man wouldn’t be freaked out or bothered by something that didn’t actually hurt them (something a woman would do)

-Liberalization occurred as our society evolved but still had limits to prevent endless litigation

-In the first wave of liberalization, exception made if D’s negligence resulted in touching of your body (not necessarily harmful) but otherwise was the same as above

a) Impact Rule was considered to be a guarantee of sincerity of the claim (distress probably not fabricated)

-In a few states this is where evolution stopped

-The next step after the Impact Rule was a dangerous proximity rule


a) If you see a car zoom by from your 4th floor office and are frightened, No Dice

-You must be reasonably close to the danger but don’t need to be hit (must be within the zone of danger)

-Some states have required physical manifestation of distress or objective corroboration of the alleged emotional distress(Much depends on where you are 

Pure Distress
-Set of stylized fact patterns where distress is so predictable that courts have allowed recovery

-For example, negligent handling of corpses (including clerical mishandling)

a) Exception to that would be DC’s Washington case where no recovery was allowed because P was not within the zone of danger

-False medical test cases(tells someone who is disease free they have a serious illness


a) No risk of physical harm, not grief it’s agitation

Sacco v. High Country Independent Press, Inc. (p.588)

-P falsely accused of stealing, alleged negligent infliction of emotional distress

-If there is a foreseeable risk of distress, and if, as a result of D’s conduct, distress results there would be recovery

-Pure foreseeability rule

-End of the evolutionary line?

-If you follow this rule, Sacco is a back door adoption of family consortium right

a) Foreseeable if you hit a child that his family will be distressed, even if they weren’t there

-In Camper, similar rule adopted where if a reasonable person would be unable to adequately cope with the mental stress engendered by the case, then you’d have severe emotional jury

a) Further required expert medical or scientific proof of emotional injury

-Like Rowland, disregard common law and move toward reasonableness standard

STRICT PRODUCTS LIABILITY (SPL)
-Someone interacts w/ a product gets hurt

-Includes food, consumer goods, industrial equipment, drugs, medical devices, etc; 

-Many product liability cases are cases of Negligence (product was made negligently)

-Strict liability for products is recent, starting in the 1960s

-RS §402A(p.81)(One of the famous sections, catalyst for products liability

-Much of strict product liability is just Negligence in sheep’s clothing

-Only a merchant can be a D in SPL


a) So a guy on E-Bay or guy having a garage sale is not subject to SPL claim

-Any merchant in the chain of distribution is liable under a SPL claim


a) Macy’s (for selling)------Cuisinart (for producing it)

-No privity, freed up SPL litigation

-Strict Liability doesn’t apply to services/ service providers only products

-Have to show that the product that hurt you suffers from a defect
3 Kinds of Defects Law Recognizes:

(1) Manufacturing Defect – Production flaw; departs from intended design (the 1 bad one coming off the assembly line).  Must not just be different but also more dangerous than consumers expect, considered a consumer expectation test.  Must also show that the defect existed when it left the D’s hands.  

Lee v. Cruxton
-Bottle of soda, glass bottle shatters when D reaches for it 

-Sounds like RIL, rule out other potential reasons for why product went wrong.  Presumption is that if you show the product traveled in the ordinary channels of distribution, it is presumed the defect occurred on the D’s end

-Theoretically this does differ from Negligence because can still be found liable even if they acted reasonably prudent (something goes wrong sometimes, just a cost of doing business)

-Could argue that SPL is Super RIL

-Food cases(Consumers should expect that food will contain its natural byproducts, no duty to provide perfect enchilada  

(2) Design Defect – Product is built wrong.  Not just one out of a million, every product on the market potential for tort liability.  Is the design more dangerous than consumers would expect, does the consumer even have an expectation?  If you put dangerous product on market and make its danger well known, then is consumer expectation supportive of dangerous product.  End up with Risk / Utility test.  P must show design of product has risks that outweigh its utility.  This is the heart of negligence, B<PL.  Must also show reasonable alternative design: 1) design would be safer than version used (has to be net safer, not just safer in this accident, safer as always); 2) Cost effective (not grossly more expensive); 3) Must also be practical

(3) Information Defect – Fail to put warning on product.  Generally don’t have to rule about obvious dangers. Liriano essentially a negative case.  Causation problem? D will always argue that even if they had a warning, P would have ignored it.  Law provides the Heeding Presumption.  If warning is given, must believe P would have heeded it.  Give the warning to the learned intermediary (tell the doctor about the warnings of medication and doctor, not you, must tell end user).

-Affirmative Defenses: Misuse.  May or may not be a defense.  If misuse is unforeseeable then the product is arguably not defective (lawnmower for haircut).  If misuse is foreseeable, may not defeat claim but reduce recovery because of comparative fault (drive a car over the speed limit).
TORT WARS
-Critics contend: 1) Liability insurance costs too much; 2) Insurance has or will become unavailable for some; and 3) Tort liability is driving some products out of the markets (e.g. vaccines)

-Response is that data shows a lot of people are being injured and seriously so.  Compensation on tort claims is not that egregious considering estimated damges.  Number of repeat offenders shows there’s a need, too.

9 Problems w/ torts:

1) Undercompensation(many claimants not adequately compensated

2) Overcompensation(some claimants are grossly overcompensated

3) Misuse of limited resources(too much goes to pain and suffering not enough to economic damages
4) Inefficiency of tort-liability insurance system(too much doesn’t go to actual compensation

5) Delay in payment under tort system(claimant can’t recover when needs the money most

6) Failure to deter or compensate(neither of the goals being met stuck in middle

7) Participation in the insurance fund-lack of reciprocity(some w/ no insurance can recover a lot but cannot be recovered against for a lot

8) Tort system lottery? (can hit it big when you shouldn’t, can lose when you shouldn’t (all by chance), lawyers can press with litigation when they shouldn’t w/ hopes of winning big $$

9) Are lump-sum award and pain and suffering compensation justifiable? (money can be wasted, too much money paid for non economic damage
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