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Right to Transfer Property
Right to Convey

· Hodel v. Irving  (US 1987, p.7)

· Gov’t has broad authority to adjust rules governing descent & devise of prop. w/o implicating “just compensation” clause of 5A

· BUT “complete abolition” of both descent & devise of particular class of prop. may constitute a “taking”

· THUS—person has fund. right to dispose of prop. when they die

Problem o/t Dead Hand
· Description—prop. owner distributes/controls assets for too long period after death

· Rule Against Perpetuities
· CL rule invalidates fut. interests that may vest beyond perpetuities period

· No more than 21 years after death of last identifiable living person at time interest was created

· Only violating part is removed;  all non-violating parts still valid

· How much influence allowed?
· Shapira (Ohio 1974, p.23)
· Rule:  “A partial restraint of marriage which imposes only reasonable restrictions is valid, and not contrary to pub. pol’y.”

· Ct. upheld bequest to sons conditioned on them finding/marrying Jewish wife (with Jewish parentage) within 7 years of D’s death.
· Did not restrict right to marry—sons could choose any wife
· NOTE—Compare w/ Rest.2d Prop. (p.27) which addresses restraints to induce persons to marry within a religious faith
Right to Inherit
· Not as strong as right to convey!  (see Shapira above)

Probate vs. Nonprobate Property
Description of “Probate”—Probate is the process by which we accomplish several objectives:

· Clearing Title (most important)
· When person who owns property dies, that property must be transferred to other people so property can be useful in commerce.

· Lets world know decedent has died.

· Alerts/Protects Creditors—requires payment of debts
· Delivers Remaining Prop. to Bs
· Bs get paid after creditors (NOTE: lawyers are at top in order of creditors!)

Probate vs. Nonprobate Assets  (see p.30)

· Why important?
· No good if D gives away property that never comes under umbrella of a Will
· Know what you can and cannot give away
Probate Prop.—prop. that passes under D’s will or by intestacy
Nonprobate Prop.—prop. passing under an instrument other than a will   (thus doesn’t involve ct. proceeding)
· Joint Tenancy Prop. (real & personal prop.)
· D’s interest vanishes at death—Survivor merely needs file D’s death cert.

· Examples:

· Bank accts held as Joint TE

· Mutual fund accts held as Joint TE

· Real Estate held as Joint TE

· Life Ins.

· Proceeds paid by life ins. co. to B named in ins. K
· Paid upon receipt of D’s death cert.
· Contracts w/ Payable-on-Death Provisions

· D may have Ks w/ banks, employers, etc., to distribute prop. held under K to named B
· Example:  Tax-deferred inv. plans, e.g., IRAs or 401(k)s
· Interests in Trust

· Prop. distributed by trustee in accordance w/ trust instrument
· If D has testamentary POA over assets in the trust, D’s Will is admitted to probate, but trust assets are distributed directly by trustee to B named in Will and don’t go through probate
See chart on p.41 for more examples
Two Types of Probate:

· Unsupervised Probate—maj. juris. permit this
· See UPC §§ 3-715, -1003, -502 

· CL—all probates supervised by ct.

· Per. Rep. had to make accounting to ct. of all property

· Very labor intensive

Who is in Charge of the Estate?
· Different Terminology

· UPC—“Personal Representative”
· Some states—“Executor” / “Executrix”

· How Named?—If intestate, named by statute

· Statutory list of people

· Person needs to file Petition for Probate in local probate ct

· Different names:
· Orphans’ Ct  (PA, MD)

· Surrogates’ Ct  (NY)

· Register of Wills  (DC)

· After petitions, ct. will appoint petitioner

· Doc comes in mail

· Per. Rep. then takes doc to banks, etc., to get control of assets

· Duties of Per. Rep.
· FIRST:  Marshal all the assets  (inventory/collect assets)
· Locate, identify, and put all assets and liabilities under Per. Rep.’s control

· Difficult, b/c people can be secretive/private about property  (thus detective work)

· NOTE—REAL PROPERTY—subject to jurisdiction of ct. where located
· Publish Notice of Death
· Notice essentially is SOL—starts tolling time in which:
· Creditors must file claims
· Individuals can contest will
· Any action against estate filed
· After that, “claims barred” period
· Short SOL, b/c pub. pol’y of getting probate finished and prop. distributed 
· Manage/Maintain Prop. of Estate
· NOTE—real estate, need pay insurance, appropriate taxes, etc.

· Receive Claims / Pay Creditors 

· Taxable entity created when decedent dies—the “estate.”  Per. Rep. must:

· File final tax return for decedent

· Obtain tax identification no. for estate

· Keep track of all income comes into estate (and pay tax on income)

· File local, state, and fed. tax returns for estate

· NOTE—PERSONAL LIABILY OF PER. REP.—Most important creditor is tax collector, b/c if distribute prop. before pay taxes, Per. Rep. can be personally liable for taxes!
· Distribute Remaining Assets to Bs
How Can Probate Be Avoided?
· Prop. owner during life transfers all prop. into

· Transfers all prop. into:

· Joint TE;

· Revocable Trust;  or

· Irrevocable Trust;  or

· Executes K providing dist. of K assets to named Bs upon owner’s death

Professional Responsibility
Duties to Intended Bs
· Simpson v. Calivas  (NH 1994, p.50)
· Rule:  Atty who drafts Testator’s will owes duty reasonable care to intended Bs
· Intended B has cause action if pleads “sufficient facts” to establish that atty negligently failed to effectuate Testator’s intent as expressed to atty

Gen. practitioner must refer to specialist 

if atty can’t handle matter w/ “reasonable skill & care”
Conflicts of Interest
· Hotz v. Minyard  (SC 1991,  p.54)
· Rule:  fid. relationship exists when one has “special confidence in another” so that latter is bound to act in good faith
· Facts:  

· Testator and daughter went to atty’s office and signed Will

· Testator later returned and signed 2d Will—instructed atty not to disclose 2d Will

· Daughter called atty and requested copy of 1st Will

· Atty provided w/ copy of 1st Will and discussed in detail

· HELD—Atty can’t actively misrepresent 1st Will
· WARNING—every time H&W come to estate planner’s office, is potential for conflict!
· Imperative to explain potential conflict to clients & ground rules for sharing info

· If do draft Will for both, should not represent either in later divorce case

Chapter 2  
Intestacy:  An Estate Plan by Default
Dying Intestate
Definition of “Dying Intestate”
· Dying without a valid Will
(i.e., gov’t writes D’s Will for him/her)

· NOTE—of course, these are default rules

· THEORY—statue carries out probable intent o/t average intestate D

· “Partial Intestacy”—Will disposes of only part of the probate estate

Definition of “Heirs”
· No living person has heirs

· “Heirs Apparent” have mere “expectancy,” which can be destroyed by D’s deed or Will

· Heirs Apparent have no legal interest in a Will

· Therefore, expectancy can’t be transferred at law
Surviving Spouse
· Mod. Law
· Usually receives at least one-half share o/t D’s estate
· UPC § 2-102  (p.61)

· Involves specific allocations of estate depending on complex circumstances:

· SS receives entire estate if:
· No descendent or parent of D survives D;  or
· All D’s surviving descendants are also descendants of SS and there is no other descendant o/t SS who survives the D

· First $200k  +  ¾ any balance o/t intestate estate if:

· No descendant o/t D survives D, BUT parent o/t D survives D

· First $150k  +  ½ any balance o/t intestate estate if:
· All D’s surviving descendants are also descendants o/t SS, and SS has one or more surviving descendants who are not descendants o/t decedent

Domestic Partners
· Defense of Marriage Act (1996)
· Restricted extension of spousal rights to same-sex couples under fed. programs
· States can’t be forced to recognize same-sex marriages performed in other states

· BUT some states have enacted progressive legis.:

· Hawaii—for “reciprocal beneficiaries”

· Vermont—for “civil unions”

· Cal.—for “domestic partners”

· Mass.—allows same-sex marraiges

Simultaneous Death
· Old Uniform Simultaneous Death Act
· If there is no sufficient evid. o/t order of deaths, the beneficiary is deemed to have predeceased the donor

· CL
· Person succeeds to D’s prop. only if person survives D for an instant of time
· Janus v. Tarasewicz  (Illinois 1985,  p.68)

· Rules:  
· Burden of sufficient evidence met by positive sign of life in one body, and absence of any such sign in other

· Where death process monitored by med. professionals, their testimony as to “usual and customary standards of medical practice” is highly relevant when considering what constitutes a “+” sign of life & what constitutes a criteria for determining death

· NOTE—“survival” is a legal term (and not med.).  Doctors give testimony, and then law determines survival

· Deemed Predeceased
· UPC §§ 2-104, -702

· Heir or devisee or life ins. B who fails to survive by 120 hours (5 days) is deemed to have predeceased the D
· Claimant must establish survivorship by 120 hours by c&c evidence—not merely by some “sufficient evidence” as provided in earlier UPC.

· What does “deemed predeceased” mean?
· H predeceased W, thus not entitled to any of W’s estate  (vice versa)

· Separately titled prop. belong to individual estates

· All assets in H’s name follow succession chain w/o considering SS

· Jt. Prop. treated as though it were severed

· NOTE—wills can treat simult. death any way they want

Shares of Descendants
· Generally—Children and Issue of Deceased Children Take Remainder

· After SS’s share (if any) set aside, children and issue of deceased children take remainder of prop. to exclusion of everyone else
· i.e., D’s childrens’ descendants represent the dead child and divide the child’s share among themselves
· NOTE—sons- and daughters-in-law excluded as intestate successors
Distribution Systems
*** HINT ***   ALWAYS make sure the fractions add up to ONE!!!

· Per Stirpes
· Theory—deceased children’s issue should take what parents would have rec’d

· i.e., determines takers by the “roots,” or “stocks”

· Stresses blood line over degree of relationship

· May cause equally related individuals to be treated differently, therefore, known as “strict” per stirpes

· Steps:
· Younger generation descendants divide the share the older generation descendant would have rec’d had the older gen. descendant survived the intestate

INTESTATE
   _____________|_____________

   |

     |

       |




Son 1

  Son 2

Daughter




________|_______
   



|
   
      |




       Arthur

 Brenda
     Daughter   =  1/2
     Arthur   =   1/4

     Brenda   =   1/4

INTESTATE

   _____________|_____________

   |

     |

       |





Son 1

  Son 2

Daughter



________|_______
   

       |




|
   
      |


       |



       Arthur

 Brenda

 Charles

     Arthur   =   1/4

     Brenda   =
1/4

     Charles   =
1/2

· Per Capita with Representation
· Theory—each line beginning at the closely living generation is treated equally

· Instead of using intestate’s children as the “root” o/t distribution, the nearest generation w/ living descendants (who survive D) is used

· Only if takes are of different generations is the share of the younger generation descendant based on share that older generation descendant would have rec’d had older gen. survived D

INTESTATE

   ______________|

   |

       |

       





Son 1

Daughter




________|_______
   




|
   
      |




       Arthur

 Brenda

     Daughter =
1/2

     Arthur  =
1/4

     Brenda  = 
1/4

INTESTATE

   _________________|

   |

             |

       





Son 1

       Daughter



________|_______
         
 |



|
   
      |
       
 |


       Arthur

 Brenda        Charles
     Arthur  =
1/3
     Brenda  = 
1/3
     Charles = 
1/3
INTESTATE

   _____________|________________________

   |

     |

       |

     |





Son 1

  Earl

Daughter 1
Deb



________|_______
   

       |




|
   
      |


       |



       Arthur

 Brenda

 Charles

     Earl  =
1/4

     Debby =
1/4    
     Arthur   =   1/8
     Brenda   =
1/8
     Charles  =
1/4
· Per Capita at Each Generation
· Theory—treats each taker at each generation equally w/ other takers at generation

· i.e., equality among like persons is achieved

· UPC § 2-106(b) uses this approach
· Steps:

· 1st division of shares made at 1st generational level w/ living descendants

· Shares of deceased persons then pooled together, dropped down to next generational level, and divided equally among those reps

· Rephrasing the “Steps”
· Begins like per capita w/ representation, but once division into shares is done at first living generation, then shares of deceased members are pooled together and equally distributed among the younger gen. heirs

INTESTATE

   _____________|________________________

   |

     |

       |

     |





Son 1

  Earl

Daughter 1
Deb




________|_______
   

       |




|
   
      |


       |



       Arthur

 Brenda

 Charles

     Earl  =
1/4

     Debby =
1/4

     Arthur   =   1/6

     Brenda   =
1/6

     Charles  =
1/6

Shares of Ancestors and Collaterals
· If no spouse, descendent, or parent, D’s heirs will be either more remote ancestors or collateral kindred
· Collateral Kindred—all persons who are related by blood to D but who are not descendents or ancestors
· First-Line Collaterals
· Definition
· Descendants of D’s parents (other than D and D’s issue)

· Treatment
· If no spouse, descendent, or parent, intestate prop. passes to brothers & sisters (and their descendants).

· NOTE—descendants of deceased Bros & Sis take by repres. in same manner as D’s descendents
· Second-Line Collaterals
· Definition
· Descendants of D’s grandparents (other than D’s parents and their issue)
· Parentelic System
· Intestate prop. passes to grandparents and their descendants

· If none, to great-grandparents and their descendants

· If none, to great-great-grandparents and their descendents

· And so on down each line (parentela) descended from an ancestor until an heir is found

· Degree-of-Relationship System
· Intestate prop. passes to closest of kin, counting degrees of kinship

· Step 1—Count steps up from D to nearest common ancestor o/t D and the claimant

· Step 2—Count steps down to the claimant from the common ancestor

· Total number of steps = degree of relationship

· No. of steps is indicated at top-right corner on Table of Consanguinity

· Limited UPC § 2-103
· Policy Question:  Laughing Heirs—persons so distantly related to D as to suffer no sense of bereavement, laughing all the way to the bank

· Should law permit intestate succession to such remote collaterals?

· Therefore, UPC does not permit inheritance by intestate succession beyond grand-parents and their descendants

See  Table of Consanguinity  (p.79)
 Half-Bloods
· CL excluded relatives o/t H-B from inheriting land through intestate succession

· UPC § 2-107 treats H-B the same as relative of the whole-blood  (most juris)
· HOWEVER, a few states:

· Use Scottish Rule, which gives H-B a half share;  or
· Provide that H-B takes only when no whole-blood relatives o/t same degree
Escheating to the State
· If intestate leaves no survivors entitled to take under intestacy statute, the intestate’s prop. escheats to the state.

Negative Disinheritance
· An express statement in a Will which disinherits a child

· CL—Not enough to say, “my son John shall receive none of my prop.”—also needed to devise entire estate to other persons

· UPC § 2-101(b)

· Authorizes a negative Will

· Barred heir treated as if he disclaimed his intestate share, i.e., treated as having predeceased the intestate.

Adoption
Inheritance Rights of Adopted Children
· Inheritance through Adoptive Parents
· Most juris. treat adopted individual as biological child o/t adoptive parents

· UPC § 2-114(b)

· Adopted child inherits through adoptive parents and their relatives

· Inheritance From and Through Biological Parents
· Some States = No Rights
· Some states treat adopted child no longer in biological parent’s family, thus doesn’t inherit from any biological ancestors or collateral relatives
· Hall v. Vallandingham  (p.85)

· Rule:  No dual inheritance (an adopted person is entitled to all the rights/privileges of a natural child, but adoption does not confer upon the adopted child more rights and privileges than those possessed by a natural child)

· HOWEVER, this rule is adjusted in UPC § 2-114 for children adopted by the spouse of their biological parent
· Some States = Four Parents Possible!
· Other states permit adopted to inherit from & through biological parents

Inheritance Rights of Adoptive Parents

· Most juris. allow adoptive parents and their kin to inherit from and through adopted child as if adopted child were their biological child
Inheritance Rights of Biological Parents
· When child adopted by adoptive parents, it cuts off ability of biological parents (and their kin) to inherit from or through adopted/biological child
Adult Adoption
· Allowed in Most Instances
· Most states don’t distinguish between adoption of minor and adoption of an adult
· Theory—good tool for preventing will contest (testator’s collateral relatives can’t contest will if testator adopts a child)

· BUT:

· Some states restrict inheritance rights if adopted individual was an adult and had not lived w/ adoptive parents while still a minor

· Minary (p.91)—Most states don’t allow adoption of a spouse or lover

· NOTE—use of adoption procedure for purpose of “creating” a child to come w/i a class gift is basically using adoption as a Special Power of Appt
· Not Revocable—can’t un-adopt someone
Equitable Adoption
· Occurs when parent acts as though parent adopted child—even though formal ct.‑approved adoption never occurred
· Factors considered:

· Whether parent breached agreement to adopt

· Whether parent made GF attempt to adopt that failed for some reason

· Whether parent held child out as having been adopted

· Basically works to estop parent from claiming adoption didn’t occur

· “Parents” can’t inherit from equitably adopted child
Transfers to Children

Posthumous Children
· Definition
· Child conceived before, but born after, her father’s death
· CL
· Where—for purposes of inheritance or determining property rights—it is to child’s advantage to be treated as in being from conception rather than birth, child will so be treated.
· Rebuttable Presumption
· Normal period of gestation is 280 days (10 lunar months).
· If child claims conception dated more than 280 days b/f birth, then child bears burden of proof

Nonmarital Children
· CL
· Out-of-wedlock child considered to have no parents—filius nullius (“child of no one”)—and therefore did no inherit through biological mother or father.
· Modern
· Mother—All states permit inheritance from mother
· Father—Higher standard of proof
· Uniform Parentage Act
· Parent-child relationship presumed to exist b/t father and child if:
· While child less than age 2, father lives in same household as child and openly holds out child as his natural child;  or
· Father acknowledges paternity in writing that is filed w/ appropriate ct. or admin. agency
Reproductive Technology and Alternatives
Contrast two views:

1.  Woodward   (p.102)
· Issue
· Whether children conceived after D’s death who are D’s direct genetic descendants may enjoy same succession rights as children conceived before D’s death who are D’s direct descendants
· Dicta
· “Because death ends a marriage, posthumously conceived children are always nonmarital children.”

· Rule
· Balancing Test, in which ct. considers:

· Best interests o/t child;

· State’s interest in orderly administration of estates;  and
· D’s reproductive rights

· Threshold Case:  Child must establish:
· Genetic relationship b/t child and D

· That D affirmatively consented to posthumous conception;  and
· That D consented to support any resulting child

2.  Uniform Parentage Act § 707  (p.109)
· If D dies b/f placement of eggs, sperm, or embryos, D is not parent of resulting child unless D consented in a record that if assisted reproduction were to occur after death, D would be parent o/t child
Advancements
· Definition
· Special type of inter vivos gift
· Donor intends advancement to be an early distribution from donor’s estate, i.e., a prepayment of a child’s share while donor is still alive
· Hotchpot
· If gift is advancement, its value is brought into hotchpot, which basically treats the property as though it were still in donor’s estate when computing the size of the intestate shares
· Typically valued as of the date o/t advancement—UPC § 2-109(b)
· CL
· Lifetime gift to child presumed to be an advancement
· Child had burden of establishing that lifetime transfer was intended as an absolute gift that was not to be counted against child’s share o/t estate
· THEORY—assumption that parent would want equal distribution of assets
· Some Juris

· Reverse CL presumption
· Lifetime gift presumed not to be advancement unless shown to have been intended as such (by heirs wishing to establish advancement)
· UPC § 2-109
· Requires:
· Formal writing
· Which clearly indicates the advancement nature o/t inter vivos gift;  and
· Is executed either by:
· Advancer contemporaneously w/ transfer;  or
· Advancee at any time
· THEORY—avoids contentious litigation b/t family members
Guardianship
· Minor lacks both legal capacity to manage prop., and power to make choices about how/where to live
· Responsibilities of Guardians
· Custody and Care of Child
· Guardian is responsible for minor child’s custody and care
· When alive and competent, parents are natural guardians

· Parents will want to designate guardian for child

· No Power to Manage Child’s Property
· Termination of Guardianship—Guardianship terminates when Minor:

· Reaches age of majority

· Dies before becoming an adult

· Is adopted

Because a Guardian o/t person has no authority to deal w/ child’s property, four alternatives are available:

1. Guardianship o/t Property

· Guardian does not have title to ward’s prop.
· Strict Ct. Supervision
· Guardian must obtain ct. approval to: 

· Change investments

· Use income or principal to support ward

2. Conservatorship

· Given “title as trustee” to ward’s prop.
· Given investment powers similar to trustees

· Still appointed and supervised by ct.

· Annual accounting before ct.
3. Custodianship

· Property transferred to custodian f/b/o Minor
· Discretionary power to expend ward’s prop. for use and benefit o/t minor w/o ct. order

· Required to transfer prop. to Minor once Minor reaches certain age
· Custodian is fiduciary
· No ct. supervision

· No annual accounting b/f ct.

4. Trust
· Most flexible of all prop. arrangements
· Testator can tailor trust specifically to family circumstances and particular wishes
· Can postpone transfer of prop. until donor thinks child is competent to manage prop.

Bars to Succession
Homicide and “Slayer’s Statutes”
· In re Mahoney  (p.126)
· Ct. outlined three ways of treating slayers’ inheritance rights:
· Legal title passes to slayer in spite of crime

· Legal title does not pass b/c equitable princ. of unjust enrichment

· Legal title passes, but equity holds slayer to be constructive trustee for heirs or next of kin o/t D

· Ct. chose constructive trust—an equitable remedy cts. impose on prop. held by unworthy individuals to prevent unjust enrichment
· UPC § 2-803—person who “feloniously and intentionally” kills D can’t inherit

· Effect—Intestate’s estate passes as though murder disclaimed the inheritance, i.e., as if the murder predeceased the D
· Criminal conviction is conclusive, but not necessary

· Requires preponderance of evid. that individual would be found criminally accountable for felonious and intention killing o/t D  

· Motives of killer irrelevant (thus voluntary euthanasia not exempt)

Involuntary Manslaughter
· If killer unlawfully caused death of intestate, but had no intention to take D’s life, most juris. permit killer to inherit

Abuse
· Cal. Prob. Code § 259  (p.132)
· Person cannot inherit if c&c evid. that heir is responsible for physical abuse, neglect, or fid. abuse of intestate who was an elder or dependent adult

Disclaimer
· Heir or devisee declines to take property
· NOTE—at CL, heir had no choice but to accept prop. passing from intestate D

· Motivations for Disclaiming
· Prop. is undesirable or burdensome
· Heir believes it wrong to benefit from D’s death
· Heir is in debt, and wants to prevent prop. from being taken by Heir’s creditors
· HOWEVER, some juris. prevent disclaimer in these situations, and Heirs cannot use disclaimers to: 
· Avoid paying the Heir’s federal tax lien;  or

· Avoid being disqualified from receiving Medicaid benefits
· Reduces Heir’s transfer tax burden
· NOTE—must meet reqs of IRC § 2518 to effect a qualified disclaimer
· Most Common Reqs for Disclaimer:
· Memorialized in a writing signed by Heir

· Timely filed w/ ct.
· Most states require disclaimers be made w/i nine months o/t creation o/t interest being disclaimed

· WARNING—If disclaims after statutory time period, could be treated as having accepted the prop. and then made a taxable gift of it
· Copy of disclaimer delivered to administrator

· Generally, Disclaimers:
· Are irrevocable
· Can be partial

· Cannot be used after Heir has accepted prop. or any of its benefits

· Must be unconditional

· Effect of Disclaimer
· Passes as if Disclaiming Heir predeceased the D
· Disclaimer as a Safety Net
· Disclaimers can remedy defective estate plans and correct drafters’ errors

Requirements for a Valid Will:

Ch. 3—Capacity & Contests

Ch. 4—Formalities & Forms
Four Main Requirements of a Valid Will:
1. Legal Capacity

2. Compliance with Statutory Formalities
3. Testamentary Capacity
4. Testamentary Intent

Legal Capacity
· UPC § 2-501—statutorily specified age of 18
Testamentary Capacity

· UPC § 2-501—testator must be of “sound mind”

· Usually must:

· Comprehend action being taken and its effect;

· Know the nature and extent of testator’s prop.;

· Doesn’t need to provide precise acct of each asset owned and its value

· Recognize the natural objects o/t testator’s bounty;  and

· Simultaneously held these three elements in mind long enough to make a reasoned judgment regarding prop. disposition

· Lucid Interval—can have moments when meet reqs of testamentary capacity even if most of the time unable to

· Low Standard—compared to contractual capacity

· Test is one of capability, and not actual knowledge
· NOTE—malpractice

· Atty generally not required to investigate client’s condition, and atty may rely on own judgment regarding client’s capacity (or lack thereof)
Compliance with statutory formalities
· Purpose of Formalities
· Ensure testator intended to make an at-death distribution of prop.

· Create reliable evid. of testator’s intent

· Prevent fraud or undue influence over testator

· Increase confidence o/t testator that testator’s desires will be carried out at death 
Testamentary Intent
· “I would like to make following changes to will”     vs. “I hereby make following changes to will”
Challenging a Will

1. No-Contest Clauses
2. Insane Delusion
3. Undue Influence
4. Fraud
5. Duress
6. Tortious Inteference with Expectancy

No-Contest Clauses
· Provides that a B who contests the will shall take nothing, or a token amt, in lieu o/t provisions made for the B in the will.

· Designed to discourage will contests and intra-family quarreling
· BUT could inhibit lawsuits proving forgery, fraud, or undue influence

· Treatment—strictly construed
· Most cts. enforce no-contest unless there is probable cause for the contest

· Min. juris. enforce no-contest unless contestant alleges 
· forgery;

· subsequent revocation by a later will or codicil;  or
· provision benefiting the drafter o/t will or an interested W
Insane Delusion
· Person may have sufficient mental capacity generally to execute will, but may be suffering from insane delusion so as to cause particular provision in will—or perhaps entire will—to fail for lack of testamentary capacity

· i.e., testator’s mind is so warped by a false and unfounded belief that testator cannot make a rational disposition of prop.

· NOTE—insane delusion is a legal concept, and not a psychiatric one

· Test from In re Honigman  (p.152)

· “If a person persistently believes supposed facts, which have no real existence except in his perverted imagination, and against all evid. and probability, and conducts himself, however logically, upon the assumption of their existence, he is, so far as they are concerned, under a[n insane] delusion.”

· Steps
· First, testator must believe something is true when in reality it is false

· Second, misbelief must be irrational, i.e., no credible evid. to support it

· Finally, must be connection b/t testator’s insane delusion and the prop. disposition in the will

· i.e., terms o/t will must have been effected by insane delusion

· Difference between Insane Delusion and Mistake
· An insane delusion is a belief no susceptible to correction by presenting testator w/ evid. indicating the falsity of the belief.

· A mistake is susceptible to correction if testator is told the truth

· Cts. generally don’t invalidate wills b/c of mistakes

Undue Influence
· Testator has testamentary capacity, but that capacity is subjected to and controlled by an evil individual
· Difficult to Define—generally, must be coercion
· Steps:

· Testator was susceptible to undue influence;
· Influencer had disposition or motive to exercise undue influence
· Influencer had opportunity to exercise undue influence
· Disposition is the result of influence that is undue
· Pleading or badgering testator is not enough
· Testator would not have executed will in absent undue influence
· Shifting Burden

· Contestant of prima facie valid will has initial burden of proving undue influence directly, or by raising presumption of undue influence
· Difficult to Obtain Direct Evid.

· Undue influence normally exerted in private, and not in front of other Ws
· When will is contested, D cannot testify
· Circumstantial Evid.

· Cts. consider the following categories:
· Motive, e.g., named under will
· Untraditional Disposition
· Opportunity and Access
· Relationship b/t Testator and Alleged Undue Influencer
· Susceptibility and Ability to Resist
· Connection b/t Will and Alleged Undue Influencer
· Cts. are careful to distinguish between situations where persons had opportunity to exert undue influence, but did not exert such influence
· Attys Who Benefit From Wills They Drafted

· Many juris. presume undue influence if drafting atty benefits
· Some juris. void any gift to drafting atty regardless of evid.
· Usually exception for intra-family wills
· Model Rule of Prof’l Conduct § 1.8(c)

· Atty can be disciplined for preparing will that gives atty (or related person) “any substantial gift from a client.”
· It also makes exception for client whom is related to atty
Fraud
· Elements of Fraud
· False Representation

· Individual knew statement was false, i.e., intended to deceive the testator

· Testator reasonably believed the false statement

· False representation caused testator to execute a will the testator would not have signed but for the misrepresentation

· Types of Fraud
· Fraud in the Inducement
· Definition—person misrepresents facts, thereby causing testator to

· execute a will

· include particular provisions in wrongdoer’s favor;  or
· refrain from executing or revoking a will

· Fraud in the Execution
· Definition—person misrepresents the character or contents o/t instrument signed by the testator

· e.g., testator is deceived as to either identify o/t instrument (i.e., didn’t know it was a will), or the contents o/t will
Duress
· Very similar to undue influence
· Basically when undue influence becomes overtly coercive, which includes:

· Direct use of violence;

· Threats of brutality to the testator or testator’s family;  or
· Withholding of food or medicine to force testator into submission

· Transfers compelled by duress are invalid
· Sometimes cts. apply constructive trusts as equitable remedies

Tortuous Interference with Expectancy

· Test from Marshall  (p.196)

· π must prove:

· existence of an expectancy;

· reasonable certainty that expectancy would have been realized but for the interference;

· intentional interference w/ that expectancy;

· tortuous conduct involve w/ the interference;  and

· damages

· Held:  son’s action in slowly draining D’s assets in order to prevent a gift to SS “were egregious in nature”

· Not a Will Contest;  THEREFORE no-contest clauses don’t apply!
· This action doesn’t challenge the probate or validity of a will

· Rather, it seeks to recover tort damages from a 3d Party for tortuous interference

Attested Wills
1. Requirements for Attested Wills

a. Interested Witnesses

b. Attestation Clauses

2. Safeguarding a Will
Attested Wills Must be:
     1.   In writing
· Unlikely that audio, video, or digital will would satisfy writing req
     2.   Signed by the testator

· Proper Intent—

· Cts. broadly define “signature,” and include any symbol testator executes or adopts with the present intent to authenticate the will.
· By Proxy, i.e., Signing By Another
· Must sign (1) in testator’s presence; and (2) at testator’s direction
· Testator must be in position where testator could see, or could make use of other senses to determine what is happening
     3.   Witnessed

· Generally Two Required—UPC § 502(a)(3)

· Age Irrelevant—UPC § 2-505(a)
· Must be “Competent” or “Credible” at time attested to the Will—UPC § 2‑505(a)
· i.e., must be capable of giving testimony in ct.:
· understand significance of oath to tell truth;  and 
· capable of distinguishing b/t fact and fiction
· Testator Need Not Publish Will to W

· UPC § 2-502(a)—W need not know they are witnessing a will
· Order of Signatures

· English (or “Strict”) View

· Testator must sign before attestation
· American (or “Continuous Trans.”) Appoach

· Testator signs and Ws attest at approx. the same time
· UPC § 2-502(a)(3) “Reasonable” Time

· Attestation must occur within a reasonable time after either:
· W observed testator sign the Will;
· Testator acknowledged his signature on the will;  or
· Testator acknowledged the will
· Presence Requirement

· Line of Sight Test—testator does not actually have to see Ws sign, but must be able to see them were testator to look
· Conscious Presence Test—Testator comprehends that W is in act of signing through sight, hearing, or general consciousness of events
· Witnesses’ In the Know

· Fleming  (p.386)—If W knows testator considers Will “fake,” not valid W
Interested Witnesses

· Definition

· Someone who stands to benefit if testator’s will is valid
· Possible Treatments:

· CL—entire will is void
· UPC § 2-505

· Any person generally competent to be a W may act as W, and therefore attestation of an interested W does not invalidate a will or any provision
· Only adopted in one-third juris.
· Mass. Purging Statute
· Gift to interested W is void
· Exception for Heirs

· Gift to W void unless W is also an Heir, in which case W can receive gift provided gift does not exceed the share o/t testator’s estate W would take under intestate succession
· Corroboration

· Gift to W void unless disinterested person corroborates testimony o/t W
· Cal. Version of UPC § 2-505

· Gift to W presumed to be result of fraud or undue influence.  This can be rebutted by W
Attestation Clause
· Function
· Recites that the Will was duly executed

· Makes out prima facie case that Will was duly executed

· No state requires attestation clauses, but can be prof’l malpractice to not include one

Safeguarding a Will
· Three main options:

· Give to Client

· BUT clients mark up (i.e., partially revoke) the will, lose their will, or hide their will so well that it can’t be found at client’s death

· Keep at Firm and give client photocopy
· BUT may appear to be soliciting business (unethical)
· File with Ct.  (UPC § 2-515)
· Loss of privacy
Curative Doctrines
1. Substantial Compliance
2. Holographic Wills
Substantial Compliance
· CL Treatment of Failure to Follow Formalities
· Formalities required by state Wills Act must be complied with strictly;  virtually any mistake in execution invalidates the will
· Substantial Compliance
· In re Will of Ranney Definition  (p.229)
· “Substantial compliance is a functional rule designed to cure the inequity caused by the ‘harsh and relentless formalism’ o/t law of wills.”
· UPC § 2-503
· Grants ct. a dispensing power to excuse a harmless error if there is c&c evid. that testator intended doc to be a will

Holographic Wills

· Definition
· Will written by the testator’s hand and signed by the testator

· UPC § 2-502(b)
· Attesting Ws not required  
· Theory—handwritten doc has reduced chance of forgery, and enhanced assurance of authenticity by comparing to testator’s other writings)
· NOTE—only half juris. exempt holographic wills from attestation!
· Signature
· Most juris. require holograph be signed

· If not signed at end, may cast doubt that D intended name to be signature

· How Much Must Be Written in Testator’s Own Handwriting?
· First Generation Statutes—“Entirely, Written, Signed, and Dated”
· 2d Gen. Statutes—“Material Provisions”
· Require only that “the signature and the material provisions” o/t holograph be in the testator’s handwriting

· PROBLEM—sometimes material dispositive provision only partially printed

· 3d Gen. Statutes—“Material Portions” and Extrinsic Evid. Allowed
· UPC § 2-502(b)
· Will is valid as a holographic will whether or not witnessed, if sig. and material portions o/t doc are in testator’s handwriting

· Allows “immaterial” parts such as the “date” or “introductory wording”—e.g., “I give, devise and bequeath to”—to be typed in a preprinted will form
· Extrinsic Evid. includes portions of the doc that are not in the testator’s handwriting

· Preprinted Will Forms
· Cts. have reached surprisingly inconsistent conclusions:
· Ignore as “Mere Surplusage”—Some cts. excise preprinted language from the will when determining its validity
· Handwritten Portions Draw Testamentary Context from both printed and handwritten language
· Statutory Form Wills
· Several states have authorized simple statutory “fill-in-the-form” wills, which are short wills w/ the wording spelled out in a statute
· HOWEVER, must be signed and attested in same manner as attested will

Changing the Will
1. Revocation:
a. By Inconsistency

b. By Absence of Will

c. By Physical Act or Writing
d. Doctrine of Dependent Relative Revocation
e. By Operation of Law  (change in family circumstance)
f. Partial Revocation

g. Revival

2. Integration
3. Republication by Codicil
4. Incorporation by Reference
5. Acts of Independent Significance
Introduction to Revocation
· Will is “Ambulatory” Instrument
· i.e., it walks w/ testator during life but has no legal effect until testator’s death
· THEREFORE, testator may change or revoke will at any time w/ or w/o a reason
· Will Irrevocable Only Upon Testator’s Death
Revocation by Inconsistency
· Subsequent Will Makes Complete Disposition
· If subsequent will does not expressly revoke prior will, but makes a complete disposition o/t testator’s prop., it is presumed to replace prior will and revoke it by inconsistency

· Subsequent Will Makes Incomplete Disposition
· If subsequent will doesn’t make complete disposition, it is not presumed to revoke prior will, but is viewed as a codicil.
Revocation by Absence of Will
· Harrison v. Bird  (p.253)

· Inference Created—If evid. establishes D had possession o/t will before death, but will is not found among D’s personal effects, a presumption arises that D destroyed her will
· Will Duplicates—If D destroys will in her possession, but duplicate exists that is not in her possession, presumption arises that D revoked her will and all duplicates
· Lost Will—If will is lost or destroyed without consent of testator—or with consent but not incompliance w/ state revocation statute—will can still be probated if its contents are proved

Revocation by Physical Act or Writing
· WARNING—Physical destruction o/t will not enough
· Four Requirements:
· Capacity to revoke

· Intent to revoke

· Satisfactory Physical Act performed on the will

· Physical Acts Include:
· Burning, canceling through conspicuous writing, tearing, and destroying

· NOTE—Must be w/i scope of state statute

· By Proxy
· Must be at direction—and in conscious presence—of testator

· e.g., calling atty on phone not sufficient presence
· Is Writing on Back Insufficient?
· Thompson v. Royall  (p.257)—written words must be “placed as to physically affect the written portion o/t will, not merely on blank parts o/t paper on which the will is written.”

· i.e., writing must mutilate, erase, deface, or otherwise physically come in contact with the written words o/t will
· But UPC § 2-507 doesn’t require it to touch written part
· Simultaneous existence o/t above three prerequisites

Doctrine of Dependent Relative Revocation  (DDR)
· Definition
· If testator purports to revoke will upon a mistaken assumption of law or fact, revocation is ineffective if testator would not have revoked will if knew truth

· Typical Situation
· Testator revokes prior valid will believing that new will is valid, but for some reason the new will is invalid
· Application
· If ct. finds testator would not have destroyed old will had he known new will was ineffective, ct. applies DDR to cancel the revocation and probate the prior will

· Limits of Doctrine
· DDR applies only where:
· There is an alternative plan of disposition that fails;  or
· The mistake is recited in the terms o/t revoking instrument, or, possible, is established by c&c evid.

Revocation by Operation of Law
· Marriage of Testator
· If testator executes will and subsequently marries, SS receives her intestate share regardless of the terms o/t Will
· Theory—protects SS from being disinherited or receiving nominal amount of estate

· Exceptions—
· If it appears from the will that the omission was intentional;  or 
· If spouse is provided for in the will or by a will substitute with the intent that the transfer be in lieu of a testamentary provision

· Divorce of Testator
· Most states provide that all provisions in favor o/t former spouse in a will executed during the marriage to the former spouse are void
· Pretermitted Heirs
· If will executed prior to child’s birth or adoption, many states provide a forced share o/t deceased parent’s estate for the omitted child
Partial Revocation

· UPC § 2-507
· Authorizes partial revocation by physical act
· Theories
· Cts.’ goal is to carry out testator’s intent
· Possibility for fraudulent partial alterations is just as great as possibility for fraudulent destruction o/t entire will

· Some States Require Subsequent Instrument to Revoke in Part
· Theories
· Canceling a gift to one person in a will necessarily results in someone else taking the gift, and this “new gift”—like all bequests—must be made by an attested writing

· Permitting partial revocation by physical act offers opportunity for fraud
Revival

· Scenario:
· Testator executes Will #1

· Testator subsequently executes Will #2, which revokes Will #1 by an express clause or by inconsistency

· Testator later revokes Will #2

· Question:  Is Will #1 Revived?
· Three Possible Treatments
· English CL
· Will #1 is not revoked unless Will #2 remains in effect until testator’s death

· Most Juris.
· Will #2 legally revokes Will #1 when Will #2 is executed, but Will #1 is revived when Will #2 revoked if testator so intends

· Min. Juris.
· Revoked will cannot be revived unless reexecuted with testamentary formalities or republished by being referred to in a later duly executed testamentary writing

· UPC § 2-509
· Previous Will Wholly Revoked by Subsequent Will
· Presumption that previous will remains revoked

· Previous Will Partly Revoked by Subsequent Will
· Presumption that previous will is revived
Integration of Wills
· All papers present at the time of execution, intended to be part o/t will, are integrated into the will
· Recommendations:  Fasten Will and Initial Pages

· Atty should fasten will together before testator signs
· Testator should sign or initial each numbered page for identification
Republication by Codicils
· WARNING—Precise Definition and Effects
· Amends Prior Will
· Prior Will treated as being Reexecuted  (i.e., Republished)
· Codicil incorporates by reference terms o/t original will that are not inconsistent with the codicil
· Codicil and Prior Will are treated as one Will
· Date of Execution is the date the testator executed the codicil

· WARNING
· Codicils don’t replace the prior will

· The prior will must be a valid will
· Main Difference between integration and codicils
· Republication applies only to prior validly executed wills

· Incorporation by Reference can apply to incorporate language or instruments that have never been validly executed

Incorporation by Reference

· UPC § 2-510
· Any writing in existence when will is executed may be incorporated by reference if the language o/t will manifests this intent and sufficiently describes the writing to permit its identification

· Simplified Requirements:
· Intent to incorporate

· In existence

· Sufficient identification
· Clark v. Greenhalge  (p.274)
· Facts
· D’s Will left all tangible personal prop. to B, except for prop. “designated by a memorandum left by [D] and known to [B].”

· Notebook titled “List to be given” with D’s name and date
· Held
· D intended to retain the right to alter and amend the bequest of tangible personal prop. in her Will without having to formally amend the Will

· Notebook was in existence when D executed two codicils to will (“which republished her will”)
· Simon v. Grayson  (p.277)—Discrepancy in dates does not make insufficient ident.
· But NOTE—doc incorporated by reference necessarily is public doc, b/c becomes part o/t probate files

· UPC § 2-513 and “Separate Writings” Identifying Bequests of Tang. Prop.
· Wills may refer to written statements or lists to dispose of items not otherwise specifically disposed of by the will
· Exception—Does not apply to money
· Requirements
· Writing must be signed by testator

· Writing must describe items w/ reasonable certainty

· Writing must describe devisees w/ reasonable certainty

· Very Flexible—Writing May Be:
· Referred to as one in existence at time of testator’s death

· Prepared before or after execution o/t Will

· Altered by testator after its preparation

· Have no significance apart from its effect on dispositions made by Will

Acts of Independent Significance
· Definition
· Permits use of facts and circumstances outside the Will to impact the prop. disposition made in the Will

· Requirements
· Acts or events must have lifetime motive or significance apart from their effect on the Will
· Example:  Will provides that it will leave to each of three children an amt. that testator will write on piece of paper and staple to Will.  This writing is not act of ind. significance b/c writing has no significance other than to dispose of prop. upon death
· NOTE—this writing also can’t be incorporated by reference b/c it was not in existence b/f testator executed Will

· UPC § 2-512
· Acts can occur before or after execution o/t Will

· Acts can occur before or after testator’s death
· More Examples
· Will provides: “leave car to Son, and rest of estate to Daughter.”  Shortly before testator’s death, testator bought top-of-the-line Jaguar
· Car has legal reasons for existing other than for disp. of prop. at death, and therefore has testamentary effect and will pass to son
· Will provides that “entire estate is left to spouse at time of death, except if unmarried, in which case entire estate donated to charity.”  Testator not married at time of will, and remained so until diagnosed w/ terminal disease.  Testator wished to leave estate to friend, and therefore married friend to make friend B

· Marriage was an act of independent significance

· NOTE—some cts. will allow D’s will to defer specifically identifying a B by permitting Wills which provide that the B is named in some other doc (e.g., “I leave my estate to remainder B named in my spouse’s Will”)

· Will provides “I leave my estate to children.”  At time of execution, testator had only one child.  Testator decides to have more children to reduce the size of estate that first child would receive
· Despite motivation behind reproduction, cts. view identify of class members as fact of independent significance even if testator can manipulate membership of such class
· Will provides the each child receives contents of separate safe deposit boxes
· Valid as act of independent significance, even though testator can constantly change the at-death disposition of prop. without complying w/ formalities of a Will

· “Contents,” i.e., “I leave the contents of my home to Son”
· Difficult to define scope of prop. that falls w/i term “contents”

Contracts Relating to Wills

1. Contracts to Make a Will

2. Contracts Not to Revoke a Will
Contracts Relating to Wills
· Contract Law Applies
· Law of wills doesn’t apply

· THEREFORE, Contract B must sue under law of K and prove a valid K

· If Will Doesn’t Comply With Contract
· Different Judicial Treatment
· Will is probated, but contract B has a contractual remedy for breach of K, i.e., contract B receives award equal to the value o/t prop. which was to come to her under the Contractual Will

· Ct. may order specific performance, i.e., force D’s successors to transfer prop. to the contract B in accordance w/ the Contractual Will
· Ct. may impose constructive trust
Contracts to Make a Will

· Many states subject to Statute of Frauds, and therefore K must be in writing
Contracts Not to Revoke a Will
· Common Scenario
· H&W execute a joint will or mutual wills
· Joint Will
· One instrument executed by two persons as the Will of both

· When one testator dies, instrument is probated as testator’s Will.  When other testator dies, instru. is again probated as other testator’s Will

· WARNING—uncommon, and shouldn’t be used!
· Mutual Will
· Separate wills of two or more persons that contain similar or reciprocal (mirror‑image) provisions
· Joint and Mutual Will
· Refers to a joint Will in which respective testators make similar or reciprocal provisions

· No Legal Consequences to Any of the Above Wills Unless Executed Pursuant to a Contract Not to Revoke
· Breach
· Contract not to revoke a Will is breached if—after K becomes binding—a party dies leaving a Will that doesn’t comply w/ the K

Chapter 6:
Construction of Wills
“Plain Meaning” Rule  (also known as “No Extrinsic Evid.” Rule)
Extrinsic evid. may be admitted to resolve some ambiguities, but plain meaning o/t words cannot be disturbed by evid. that another meaning was intended
“No Reformation” Rule
Reformation is an equitable remedy that—if applied to a Will—would correct a mistaken term in the Will to reflect what testator intended Will to say

Justification for Not Allowing Reformation
Ct. is compelled to interpret the words testator actually used, and not to interpret the words that the testator is purported to have intended to use

Ambiguous Language
Mahoney v. Grainger  (p.367)

Extrinsic evid. may be introduced only when testamentary language is not clear in its application to facts

If no doubt exists as to the prop. bequeathed or identify o/t B, there is no room for extrinsic evid.

Held:  Use of a legal term (“heirs at law”) was not in conformity to instructions given to atty drafter, however, ct. applied legal meaning o/t words and “rigidly excluded” oral testimony as to the (real) meaning and purpose o/t language

Idiosyncrasies
If extrinsic evid. shows testator referred to person in idiosyncratic manner, evid. is admissible to show testator meant that person

Patent vs. Latent Ambiguities
Patent Ambiguity—ambiguity that appears on the face o/t Will

Most modern cts. permit extrinsic evid. to resolve patent ambiguities

Latent Ambiguity—ambiguity that doesn’t appear on the face o/t Will, but manifests itself when terms o/t Will are applied to the testator’s prop. or designated Bs.

Two Types:

Equivocation
Will clearly describes person/thing, but two persons/things exactly fit that description

When equivocation exists, direct expressions o/t testator’s intent are admissible

No Precise Fit
No persons/things exactly fit description, but two or more  persons/things partially fit description

Extrinsic evid. admitted

Mistaken Language

Erickson v. Erickson  (p.377)
Issue—whether extrinsic evid. of scrivener’s mistake is admissible
Four Reasons:
No Different Than Fraud Cases—Admission of extrinsic evid. here no different than admission of such evid in fraud, duress, or undue influ cases
Testator Misled—In both instances, testamentary process was distorted by interference of 3d person who misled testator into executing Will that wouldn’t otherwise have been executed
If scrivener’s actions were deliberate, extrinsic evid. would be admitted
Act of signing Will creates strong—but rebuttable—presumption that Will accurately reflects testator’s intentions
No less manageable than cases involving admissibility of parol evid.
Rule:

Extrinsic evid. allowed
Rest.3d Prop. § 12.1

Will may be reformed to conform text to testator’s intentions if following is established by c&c evid.:
Mistake of fact or law—whether in expression or inducement—affected specific terms o/t doc;  and
What the testator’s intention actually was
Direct evid. of intention contradicting plain meaning o/t text—as well as other evid. of intention—may be considered in determining whether above two elements have been established by c&c evid.
Death of Beneficiary Before Death of Testator

· What is “Lapse”?
· Deceased individuals cannot take and hold title to prop.

· Therefore, if devisee doesn’t survive testator, the devise lapses  (i.e., it fails)

· NOTE—lapse can also occur if devisee is legally treated as predeceasing testator, e.g., if B disclaims gift, or fails to satisfy survival period

· Distribution of Lapsed Devises
· First, cts. ascertain testator’s intent as reflected by Will’s express terms

· If Will provides substitute take in event of lapse, that alternate B will take gift

· If no alternate B, cts. examine and apply applicable antilapse statute
· If gift not saved by antilapse statute, lapsed prop. passes through the Will’s residuary clause
· If no residuary clause—or if residuary gift also lapses—cts. distribute prop. according to intestate succession
·  “No-Residue-of-a-Residue” Rule
· If a share o/t residue lapses—e.g., one of two residuary devisees predeceases testator—the lapsed residuary share passes by intestacy rather than to the remaining residuary devisees

· “Void” Devises
· Examples
· If devisee is dead at the time Will is executed, devise is void
· If devisee is an ineligible taker—e.g., a dog or cat—the devise is void
· Treatment—same rules govern void devises as govern lapsed devises
· Estate of Russell  (p.391)
· Facts:  D made valid holographic will leaving “everything to Chester H. Quinn & Roxy Russell” (her dog)
· Held:
· Ct. could consider extrinsic evid. to ascertain what D testator meant by “Roxy Russell,” and treated words as though they read “to Quinn and my dog Roxy Russell”
· Ct. rejected Quinn’s argument that Will should be read to mean that the entire estate went to him, and he was to care for the dog
· Devise to dog was void gift, thus that half passes to heirs-at-law
· Antilapse Statutes
· Effect
· Provide that under certain specified circumstances, another B is substituted for the predeceased devisee

· Antilapse statutes do not prevent a lapse; they merely substitute other B for the dead B

· Typical Provisions
· Usually provides that if devisee is of a specified relationship to testator, and is survived by issue, the issue are substituted for predeceased devisee

· Old 1969 Version of UPC § 2-605
· Applies only to devises to grandparent or lineal descendant of grandparent

· Issue of deceased devisee—who survive testator by 120 hours—take in place of deceased devisee
· Issue Are All Same Degree of Kinship—take equally

· Issue Are of Unequal Degree of Kinship—those of more remote degree take by representation
· Allen v. Talley  (p.393)
· Facts—D bequeathed estate to “living brothers and sisters,” named each one, “to share and share alike.”
· Held—D intended living brothers & sisters to participate in ownership, therefore neither those who did not survive D—nor their heirs—were entitled to take under D’s Will

· Drafting Advice
· Make client’s intent clear by providing for every contingency!

· Provide what happens if intended devisee predeceases testator
· THEN provide what happens if second devisee predeceases testator or first (intended) devisee

· Class Gifts
· Definition
· If devise is to a class of persons, and one member o/t class predeceases testator, the surviving members o/t class divide the gift

· What is a “Class”?
· Test often is whether testator is “group minded”

· Class Label—testator is “group minded” if the testator uses a class label in describing the Bs
· Deemed Classes—a list of individually named Bs which form a natural class could be deemed a class gift by ct. if—after admitting extrinsic evid.—ct. determines testator would want survivors to divide the prop.
· Rest.3d Prop. § 13.1 - 13.2
· Definition of “Class Gift”—disposition to Bs who are described by a “group label” and are intended to take as a group

· Membership of Class Typically Not Static—membership is subject to fluctuation until time when class is entitled to distriib.
· Division of Prop.—upon distribution, prop. is divided among then-entitled class members on a fractional basis
· Deemed Classes
· If Bs identified only by name w/o any reference to a group label, disposition does not create class gift
· If terms of disposition identify Bs by a group label and either by name or by number of Bs—who then fit the group label—disposition is presumed not to create class gift (and Bs take as individuals)

· Presumption rebutted if language or circumstances indicate testator intended Bs to take as a group

· Dawson v. Yucas  (p.400)

· Although testator expressed “belief” that farm lands she inherited from he late husband “should go back to [her] later husband’s side of the house,” the fact that she individually named two nephews of her husband denoted that it was not a class gift.
· Ct. noted the “belief” was not sufficient to indicate a survivorship gift was intended

· THEREFORE, since one of the nephews predeceased testator, that share lapsed and passed under the Will’s residuary clause
· Advice
· Be very express in Will language, e.g., “to my surviving children and not to descendants of any of my children who don’t survive me.  It is my intent that no antilapse statute apply to this gift.”

Changes in Property After Execution of Will
Introduction
· What happens if testator includes a specific devise of prop., but sells or gives away that prop. before death?

· Ademption—refers to the failure of a specific gift b/c prop. is not in testator’s estate when testator dies

Ademption by Extinction
· If Specifically Devised Item Is Not in Testator’s Estate:
· “Identity” (Trad’l) Theory
· Gift adeems and B receives nothing, i.e., gift is extinguished
· No evid. testator intended ademption to occur is req’d
· B does not receive value o/t attempted gift
· B cannot demand executor obtain item for B
· B cannot trace into the proceeds o/t asset
· “Intent” Theory
· B may nonetheless be entitled to the cash value o/t item, depending on whether B can show that this is what testator would have wanted
· UPC § 2-606
· Adopts intent theory
· Creates presumption in favor of ademption
· Party opposing ademption—i.e., claiming the cash value of a specifically devised item not in testator’s estate—has burden of proving that ademption is inconsistent w/ the testator’s intent

· Ademption Applies Only to Specific Devises
· Specific Devises— dispositions of specific items of the testator’s prop.

· Ademption Does Not Apply to:
· General Devise—testator intends to confer a general benefit and not a particular asset
· e.g., a legacy of $100 is not adeemed—other assets must be sold to satisfy this general legacy
· Demonstrative Devise—hybrid, in the sense that it is a general devise which is payable from a specific source

· e.g., Will gives B $100 “to be paid from proceeds of from the sale of GE stock”

· If testator owns enough GE stock for legacy, executor must comply w/ testamentary direction

· If testator doesn’t own enough GE stock at death, the devise is not adeemed, and other assets must be sold to raise the legacy amt

· Residuary Devise—conveys that portion o/t testator’s estate not otherwise effectively devised by other parts o/t Will
· e.g., devise to Adam of “all the rest, residue, and remainder of [testator’s] prop. and estate”
· Drafting Advice
· Each specific gift should contain an express statement of testator’s intent should the gifted prop. not be in the estate
· Testator should either:

· Provide a substitute gift;  or
· State that the B receives nothing if the exact item is not part o/t estate

Stock Splits and the Problem of Increase
· Stock splits constitute changes in form and not substance
· Therefore, most juris. provide that absent a contrary showing of intent, a devisee of stock is entitled to add’l stock rec’d by the testator as a result of a stock split

Ademption by Satisfaction
· Definition
· Satisfaction is the failure of a testamentary gift because the testator has already transferred the prop. to the B between time o/t Will execution and testator’s death
· Does Not Apply to Specific Devises
· When specific prop. is devised to B but is given to that B b/f testator’s death, the gift is adeemed by extinction and not by satisfaction
· Satisfaction Depends on the Intention o/t Testator

· CL

· Satisfaction had to be proven by establishing intent o/t Testator, unless B was testator’s child, in which case satisfaction was presumed
· Modern Treatment
· Most juris. require extrinsic evid. prove that testator intended for the inter vivos gift to be a satisfaction in all cases
· UPC § 2-609

· Restricts the type of available evid. to:
· A writing signed by testator—or B—declaring the gift to be a satisfaction;  or
· Express direction in the Will providing for the deduction of inter vivos gifts from testamentary ones
Exoneration of Liens
· Basic Issue
· What happens when Will makes specific devise of prop. on which there is a lien or mortgage?

· CL Doctrine of Exoneration of Liens
· When Will makes specific dispos. of prop. which is subjected to a lien on which testator is personally liable, it is presumed that testator wanted the debt—like other debts—to be paid out o/t residuary estate
· UPC § 2-607
· Specific devise passes subject to any mortgage existing at date of death, without right of exoneration, regardless of a general directive in the Will to pay debts
Abatement
· Basic Issue
· What happens when estate has insufficient assets to pay debts as well as all the devises?
· What Devises Are Abated or “Reduced”?
· Devises ordinarily abate in the following order:
· Residuary devises are reduced first;

· Then general devises;

· Specific and demonstrative devises are last to abate, and are reduced pro rata
· Theory
· Testator likely intends specific devises to be given effect b/f general devises, and both be given effect b/f a residuary devise
· UPC § 3-902 Exception to Order of Abatement
· If testamentary plan would be defeated by the usual order of abatement, shares of the distributes abate as may be necessary to give effect to the intention o/t testator

· Theory
· Residuary devisee is often the most important devisee, and the cardinal rule is to look to the testator’s intent
Chapter 7:

Restrictions on the Power of Disposition:
Protection of the Spouse and Children

Separate Prop. vs. Community Prop.
Separate Prop.
· H&W own separately all prop. each acquires

· H&W jointly own those items one spouse agrees to put into jt. ownership w/ the other

· Whatever the worker earns is his (or hers)

Community Prop.
· H&W own all acquisitions from earnings after marriage in equal undivided shares

Spouse Omitted From Premarital Will
UPC § 2-301
· If SS married testator after Will, SS entitled to receive no less than value o/t share she would have rec’d if testator had died intestate—not including portions of estate devised to either: 

· child of testator born before testator married SS and who is not a child o/t SS;  or
· descendants of such a child
· Exception—
· The Will—or other evid.—indicates that the Will made in contemplation of testator’s marriage to SS;

· Will expresses the intention that it is effective notwithstanding any subsequent marriage;  or
· Testator provided for SS by transfer outside the Will, and intent that this transfer be in lieu of a testamentary provision is either
· Shown by testator’s statements;  or
· Is reasonably inferred from amount o/t transfer or other evid.

WARNING—Malpractice
· If atty fails to advise client to execute new will if client wants to disinherit a recently or soon-to-be-married spouse, atty could be liable for malpractice
Rights of the SS to Support

Social Security
· Married—SS receives worker’s entire monthly benefits

· Cannot Transfer—worker cannot transfer this spousal right

· Divorced—if marriage lasted more than 10 years, ex-spouse has right to benefits
Private Pension Plans
· ERISA requires that spouse have survivorship rights if employee predeceases the spouse
· Employee’s Spouse Survives Until Retirement Age
· Pension must be paid as joint and survivor annuity to the employee and his or her spouse

· Employee Dies Before Retirement and Pension Is Vested
· SS entitled to a preretirement survivor annuity

· ERISA preempts state law

· Waiver
· A SS may waive her rights to benefits under the employee’s pension plan, but ERISA discourages waivers by strict rules regarding their validity
Homestead

· Designed to secure the family home to the SS and minor children—free o/t claims of creditors
· Generally, SS has right to occupy family home for his/her lifetime
Personal Prop. Set-Aside

· Definition—states frequently give SS—and sometimes minor children—the right to have set aside certain tangible personal prop. o/t D up to a value 
· UPC § 2-403—sets limit at $10,000
Family Allowance

· Authorizes probate ct. to award a family allowance for maintenance and support o/t SS (and often the dependent children)
· UPC § 2-404—allows a “reasonable” allowance, which cannot continue beyond one year if estate is inadequate to pay creditors
Elective Shares
Definition
· SS has an election to either (1) take under D’s Will; or (2) renounce Will and take fractional share o/t D’s estate

WARNING—Statutory Deviation
· There is no subject covered in this class “on which there is more statutory variation”

Treatment
· CL—SS receives a fixed fractional share (often one-third) o/t D’s estate regardless o/t length o/t marriage

· UPC § 2-202(a)—Accrual System—a sliding-scale percentage is applied to elective share amount—based upon the duration o/t marriage

What Happens if SS Is Incompetent?
· Maj. Rule—“Best Interests”
· Most juris. permit guardian o/t SS to elect against D’s Will if in the “best interests” o/t SS—with approval from the probate ct.
· All surrounding facts and circumstances should be taken into consideration by the probate ct.

· Minority Rule—“Economic Benefit”
· Min. juris. hold that guardian should elect against D’s Will if it is to the SS’s economic benefit, calculated mathematically
· UPC § 2-212
· If guardian elects the elective share, the portion o/t elective share that exceeds what D provided for the SS must be placed in a custodial trust f/b/o the SS.

· Trustee is appointed by a ct.;

· Trustee has power to expend income and principal for SS’s support;  and
· When SS dies, trustee must transfer trust prop. to the residuary devisees under Will o/t predeceased spouse against whom the elective share was taken—or to predeceased spouse’s Heirs

· Theory—part o/t elective share is devoted to personal economic benefit and needs o/t SS, but not to the economic benefit o/t SS’s heirs or devisees
Homosexual Relationships—In re Cooper  (p.433)

· Survivor of a homosexual relationship, alleged to be a “spousal relationship” with the D, is not entitled to election against D’s Will

What Prop. Is Subject to the Elective Share?
· Basic Issue
· SS traditionally receives elective share only of the probate estate

· With proliferation of nonprobate transfers, should elective share be extended to some or all nonprobate transfers?
· Judicial Treatment—Sullivan v. Burkin  (p.439)
· Ct. treated assets of an inter vivos trust as part of D’s estate for the purpose of the Mass. elective share statute because D “alone had a general power of appointment, exercisable by deed or by will.”
· Ct. declined to consider any “motive or intention” o/t deceased spouse in creating the trust
· Trusts Created By Third Parties—Bongaards v. Millen  (p.442)—Sullivan rule doesn’t apply to trusts created by third parties f/b/o deceased spouse
· “Illusory” Revocable Trusts Test—HOWEVER, cts. later held an “illusory” revocable trust is not invalid, but does count as part o/t D’s assets subject to the elective share
· Therefore, trustee may have to contribute some o/t trust assets to make up the elective share

· “Intent to Defraud” Test—some cts. look to D’s subjective or objective intent to determine whether D intended to defraud his SS of her elective share
· “Present Donative Intent” Test—focuses on whether transferor intended to make a present gift

· Statutory Schemes
· Many state statutes provide objective criteria for determining what nonprobate transfers are subject to the elective share
· Types  (*** Not on Exam?—see p.446 ***)

· New York
· Delaware

· UPC—1969 Version

Waiver of Elective Share
· Definition
· Some juris. permit spouses to waive their right to elective share in written agreement signed either before (antenuptial) or during (postnuptial) the marriage
· UPC § 2-213
· Allows for whole or partial waiver, before or after marriage, by a written agreement signed by the SS
· Waiver not enforceable if SS proves:

· Waiver not executed voluntarily;  or
· Waiver was unconscionable when executed, and b/f execution o/t waiver:

· SS not provided fair and reasonable disclosure of D’s prop.;
· SS didn’t waive any right to disclosure beyond discl. provided; and
· SS didn’t have or couldn’t have had adequate knowledge o/t D’s prop.

· In re Garbade  (p.453)

· Burden—party attacking waiver has burden of proving fraud
· Held—SS’s waiver was effective where:
· D first raised issue of prenuptial agreement

· D requested prenup be executed b/f the wedding

· Agreement was prepared by D’s attys at D’s direction

· Prenup executed only few hours b/f wedding

· SS didn’t seek or obtain independent legal counsel

· Prenup not read by her or to her b/f she signed it

· SS not specifically advised that she waived her right to elective share under the prenup

· SS was not given copy of prenup

· Add’l Facts
· SS readily acceded to D’s request that they sign a prenup

· SS willingly signed prenup b/c she didn’t want any of D’s money or prop., she only wanted to be D’s wife

· SS was advised to obtain independent counsel

· SS was given adequate opportunity to read prenup before signing

· SS was provided w/ detailed disclosure of D’s $2.5m net worth

· High Burden of Party Attacking the Waiver—In re Grieff  (p.454)
· Contestant of a prenup must “establish a fact-based, particularized inequality before a proponent of a prenuptial agreement suffers a shift in the burden to disprove fraud or overreaching.”

· But Also High Scrutiny
· Ct. held that “a particularized and exceptional scrutiny” must be given to prenups b/c relationship b/t prospective spouses is “by its nature permeated w/ trust, confidence, honesty, and reliance.”

Rights of Issue Omitted From the Will
Protection from Intentional Omission
· No requirement that testator leave any prop. to child
· Using “Subtle and Elastic” Doctrines to Combat Disinheritances
· Since law doesn’t favor cutting children out of parent’s estate when there is no SS, several doctrines are flexibly used to protect children, including the following flexible doctrines:
· Lack of Testamentary Capacity

· Undue Influence

· Fraud

· NOTE—judges and juries are frequently influence by sympathies for the disinherited children
Protection from Unintentional Omission:  

Pretermitted Child Statutes
· Designed to prevent the unintentional disinheritance of descendants

· Azcunce  (p.475)

· Facts
· Testator executed Will when had three then-born children

· Testator executed codicil to Will which didn’t alter disposition

· Testator had fourth child (daughter)

· Testator executed codicil which didn’t alter disp., didn’t mention daughter, and which effectively republished prior Will (like the prior codicil)

· Held
· Testator’s 2d codicil destroyed daughter’s pretermitted child status b/c daughter was alive when 2d codicil was executed

· State pretermitted child statute would have req’d the 2d codicil to be executed before daughter was born

· Presumably, if testator wished to provide for daughter, he would have done so in 2d codicil

· NOTE—Malpractice
· Most states allow any person who was an intended B o/t atty-client K, e.g., a Will, to sue atty for malpractice

· HOWEVER, min. states—including this juris.—require π’s status as an intended B to be clear from the face o/t Will

· UPC § 2-302
· If testator’s Will fails to provide for children born/adopted after execution of Will, the child receives a share in the estate as follows  [sets forth specific instances]
· Exception
· If omission was intentional, or if testator provided for omitted child by transfer outside the Will (and intent shown by testator’s statements or is reasonably inferred from amount of transfer or other evid.)
· NOTE—Exception Identical to That For Omitted Spouses
· Extrinsic Evid. Not Permitted to Show Omission Was Intentional
· Intent must be shown by the Will itself
· But extrinsic evid. can be used to prove above exception
· In re Laura  (p.481)
· Rule—Where pretermitted child statute provides that “omission of a child or issue of a child from a Will is accidental ‘unless there is evidence in the Will itself that the omission was intentional,” testator who specifically names one heir in effort to disinherit that heir has “referred to” the issue of that heir for purposes o/t pretermitted child statue
Chapter 5:

Nonprobate Transfers and Planning for Incapacity

Four Main Will Substitutes
1. Life Insurance

2. Pension Accounts

3. Joint Accounts

4. Revocable Trusts

Basic Two Issues:

1. Are will substitutes valid despite their lack of Wills Act formalities?

2. Should subsidiary law of wills be applied to will substitutes?

Revocable Trusts
Most Flexible Will Substitute—
· Donor can draft dispositive and admin. provisions precisely to donor’s liking
Definition
· A trust is a mgmt relation whereby Trustee manages prop. f/b/o one or more Bs, e.g., Trustee can sell trust prop. and replace it w/ prop. thought more desirable
· Division of Title
· Owner basically divides title to the prop. into legal and equitable interests

· Trustee holds legal title to the prop.

· Bs hold “equitable title,” b/c an equity ct. enforces B’s rights against the trustee and 3d parties

· Fiduciary Duty
· Trustee held to a fiduciary standard of conduct—and can be held personally liable for breaching standard—which includes duties of:

· Loyalty;

· Prudence;  and

· Other subsidiary rules reinforcing duties of loyalty & prudence
Can the Trustee Be a Beneficiary o/t Trust?
· Trustee can be one of the trust Bs, but cannot be the sole B b/c trustee would owe no duties to anyone except himself

· If trustee is sole B, then equitable and legal titles would merge, and person is left w/ absolute legal title

Types of Revocable Trusts
· Deed of Trust
· Settlor creates the trust by transferring legal title o/t prop. to Trustee

· Settlor retains right to revoke, alter, or amend the trust

· Settlor may:

· Reserve right to trust income during lifetime

· Reserve a testamentary power of appointment
· When Settlor dies, trust assets distributed or held in further trust f/b/o Bs

· Revocable Declaration of Trust
· Settlor declares himself Trustee f/b/o himself during his lifetime;

· When Settlor dies, remainder passes to Bs
Farkas  (p.299)
· Ct. applied two tests to determine whether a trust created an equitable interest in the B:

· Whether B acquired a present interest when the trust was created

· Whether Settlor retained too much control over the trust assets

· Held—revocable inter vivos trust was valid under trust law, and thus ct. permitted trust to have a testamentary effect despite its noncompliance w/ Will formalities
Creditors Can Reach Trust Assets in Certain Situations
· Reiser  (p.309)
· If Settlor places prop. in trust and reserves right to amend, revoke, or direct disp. of principal and income, deceased Settlor’s creditors may reach assets owned by trust to satisfy Settlor’s debts to them to the extent not satisfied by Settlor’s estate

Pour-Over Wills
· Definition
· Owner sets up revocable inter vivos trust
· O names X as Trustee, and transfers stocks and bonds to the trust

· O executes Will devising residue of his estate to X to hold—as trustee—under terms o/t inter vivos trust

· Purpose
· This pour-over by Will of probate assets into an inter vivos trust enables O to merge his testamentary estate, insurance proceeds, and other assets into a single receptacle subject to unified trust administration
· Theories for Validating Pour-Over Wills  (Needed Before UPC § 2-511)
· Incorporation by Reference
· Trust Amendments After Execution o/t Will—Will can incorporate by reference a trust instrument in existence at time Will is executed, but cannot incorporate trust amendments made after Will is executed
· Doctrine of Independent Significance
· Will may dispose of prop. by referring to some act that has significance apart from disposing of probate assets—in this case, an inter vivos trust that disposes of assets transferred to the trust during life
· UPC § 2-511
· Wills may validly devise prop. to trustee of a trust if trust is identified in testator’s Will and its terms are set forth in a written instrument.
· Trust can have been created during testator’s life at testator’s death

· The fact that trust is amendable, revocable, or was amended after the execution o/t Will or testator’s death does not render trust invalid

Revocation by Divorce
· Some juris. provide that divorce revokes any provision in a revocable trust for ex‑spouse, who is deemed to have predeceased the Settlor
· UPC § 2-804
· Divorce revokes dispositions in favor of ex-spouse—or of relative of ex-spouse— in revocable inter vivos trusts as well as in other will substitutes (e.g., life insurance, P.O.D. Ks).

· Pension Benefits Exception—Egelhoff  (p.336)—fed. law preempts applicability of these state revocation-on-divorce statutes to fed. regulated pension benefits

Use of Revocable Trusts in Estate Planning

· Consequences During Life of Settlor
· Prop. managed by fiduciary
· Settlor can evaluate and replace trustee if not satisfied
· Revocable trust continues during Settlor’s incapacity
· Helps keep separate prop. that H&W wish not to commingle
· Because Settlor retains power to revoke, there are tax implications:
· Revocable trust not treated as completed gift to Bs under fed. gift tax
· Trust income is taxable to the Settlor
· Consequences at Death of Settlor—Avoidance of Probate
· Avoids costs and delays associated w/ probate
· Unlike a Will—which is a public doc—inter vivos trusts are not recorded in a public place
· Avoids ancillary probate, which would require Will to be probated in every state in which Settlor’s real prop. was located
· Avoids will contests
Other Will Substitutes

Life Insurance
· Euphemism for what it really is:  “Death Insurance”
· Life ins. Ks are valid notwithstanding their testamentary effect
“Payable-on-Death” Designations in Contracts
· CL and Wilhoit  (p.325)—invalid

· UPC § 6-101
· Nonprobate transfer on death provisions in most written instruments—e.g., bonds, mortgages, promissory notes, trusts, deed of gifts, etc.—are nontestamentary
Pension Accounts
· Egelhoff  (p.336)—ERISA preempts state law
Multiple-Party Bank & Brokerage Accounts
Joint Tenancies in Real Prop.
· Joint Tenancy
· Definition 
· Upon death of one joint tenant—or tenant by the entirety—survivor owns the prop. absolutely, freed of any participation by the D

· Joint Tenancy in real prop. gives joint tenants equal interests upon creation

· Joint tenant cannot devise her share by Will

· If Joint Tenant wants someone other than co-tenant to take her share, must sever joint tenancy during life and convert it to tenancy in common

· Creditor of a joint tenant must seize joint tenant’s interest during life.  At death, joint tenant’s interest vanishes and there is nothing for creditor to reach

Planning for Incapacity
Durable Power of Attorney
· Ordinary POA
· Creates agency relationship whereby the agent—called an atty-in-fact (though the agent need not be an atty)—is given a written authorization to act on the behalf of the principal

· Durable Power
· Ceases When Principal Dies
· Continues throughout the incapacity of the principal until the principal dies

· Usually requires specific language expressing principal’s intent that power not terminate upon incapacity
· If competent, principal can terminate the agency—and therefore the durable power—at any time

· Agent owes principal fid. duties of loyalty, care, and obedience

· If Agent Dies, Power Ceases Until Successor Named
· Agent Does Not Have Legal Title to Prop.
Advance Directions Regarding Health Care & Disposition o/t Body

· Each person has a constitutional right to make health care decisions, including the right to refuse medical treatment  (Cruzan)
· Person can provide an advance directive which states her wishes about treatment in the event W is incapacitated
Three Types of Advance Directives
· Living Wills

· Specify either generally or by way of hypothetical examples how one wants to be treated in end-of-life situations or in the event of incompetence
· Proxy Directives
· Designates an agent to make health care decisions for the patient

· Hybrid or “Combined” Directives
· Incorporates both of the first two approaches, i.e., specifies treatment preferences and designates an agent to make substituted decisions

If No Advance Directive:
· State may assert interest of preserving life and preventing withdrawal of treatment

Disposition o/t Body

· Uniform Anatomical Gift Act
· General Gift of Body—Permits person to give her body to any hospital, physician, medical school, or body bank for research or transplantation
· Specific Gift—Also permits person to give body, or parts thereof, to any specified individual for therapy or transplantation needed by the individual

Chapter 8:

Trusts:  Creation and Characteristics

Trust Terminology & Parties to a Trust
Settlor
· Person who creates the trust
· Inter Vivos Trust—created during Settlor’s life

· Declaration of Trust—Settlor declares that he holds certain prop. in trust
· All req’d is that Settlor manifest an intention to hold prop. in trust

· Does not require delivery nor a deed of gift

· Deed of Trust—Settlor transfers prop. to another person as Trustee

· Testamentary Trust—created by Will

Trustee
· Summary
· Trusteeship entails the following three functions: (1) investment; (2) administration; and (3) distribution

· Who May Be a Trustee?
· may be one trustee or several, individual or corp., Settlor or 3d Party, or B
· Will Not Fail For Want of a Trustee
· If Trustee not named by Settlor, ct. will appoint trustee
· If named Trustee refuses appointment or dies while serving as trustee, and Will does not provide for successor Trustee, ct. will appoint

· Holds Legal Title to Prop.
· Held to Fid. Standard of Conduct:
· Duty of Loyalty
· Trust must be administered solely in the interest o/t Bs

· No self-dealing

· Duty of Prudence

· Trustee held to objective standard of care
· Subsidiary Rules relating to these two duties

· Must remain impartial between classes of Bs, e.g., income Bs (who are interested in income and high yields), and remaindermen (concerned about preserving principal and appreciating its value)
· Must keep trust prop. separate from Trustee’s own prop.
· Trustee has duty to inform and account to the Bs

· May be held personally liable for improperly managing trust estate
· Person Designated as Trustee Must Accept Appointment
· Theory—onerous duties and exposure to significant potential (personal) liability

· Must Have Some Duties to Perform
· “Passive” or “Dry” Trusts—if Trustee has no duties, there is no reason to have—or recognize—a trust, and the trust fails  (if this happens, Bs acquire legal title to the trust prop.)
Beneficiary
· Hold Equitable Interests
· Protections & Remedies
· Personal claim against Trustee for breach of trust

· HOWEVER, this claim has no higher priority than the claims of other creditors o/t Trustee

· Personal creditors o/t Trustee cannot reach trust prop.

Creation of a Trust
Intent to Create a Trust
· A sufficient manifestation of an intention to create a trust is where the grantor conveys prop. to a grantee to hold for the use and benefit of another
· Precatory Language
· “Wishes,” “Hopes,” or “Recommendations” that prop. devised should be disposed of by the devisee in some particular manner
· Difficult to Determine Intent—Colton (USSC, p.501)
· Cts. will construe each Will in accordance w/ the language used in light of all the circumstances to distinguish between words which are:

· “merely those of suggestion, counsel, or advice, intended only to influence, and not to take away, the discretion of the [devisee]”;  versus
· “imperative in fact though not in form, conveying the intention o/t testator in terms equivalent to a command, and leaving to the [devisee] no discretion to defeat [the grantor’s] wishes, although there may be a discretion to accomplish them by a choice of methods, or even to define and limit the extent o/t interest conferred upon [the] B.”

Gifts Compared to Trusts
· To make an outright gift of personal prop.—as compared to a gift in trust—donor must deliver prop. to donee, and donee must accept the gift

· Cts. infer acceptance from absence of refusal or disclaimer

· Delivery doesn’t have to be physical:

· Constructive Delivery—donor gives donee the means of obtaining the prop., e.g., a key

· Symbolic Delivery—donor gives donee something symbolic o/t object, e.g., a written instrument handed over where manual delievery is impractical

· Hebrew Univ. Assoc. v. Nye  (p.504)

· Held—public announcement at luncheon accompanied by doc which identified in itemized form what was being given was sufficient substitute for a formal instrument purporting to pass title
Trust Cannot Exist Without Trust Prop.
· Definition of “Res”—term used to describe the trust prop.

· HOWEVER, no res is req’d for an inter vivos trust if Settlor executes a pour‑over Will  (???)
· Future Interests in Prop.
· Brainard  (p.511)

· Facts
· Grantor orally declared trust of expected profits from stock trading during the following year.  

· In following year, grantor traded in stock, turned a profit, deducted his compensation as Trustee, and equally divided and distributed profits to Bs
· Held
· Trust did not arise until after profits were credited o/t grantor’s books b/c there was no “res” at the time o/t declaration of trust

· At time of declaration, grantor had no prop. interest in next year’s trading profits  (b/c not in existence at that time)

· “When there is no res at the time of a declaration of trust, the Settlor must manifest anew his intent to create a trust when the res comes into being.”

· BUT SEE Speelman  (p.512)

· Held—assignment of share in future royalties on musical play and film not yet in existence—to be paid when collected—constituted a valid, complete gift.
· Rest.3d Trusts § 41
· “An expectation or hope of receiving prop. in the future, or an interest that has not come into existence or has ceased to exist, cannot be held in trust.”

· Person Can Assign Future Earnings from an Existing Contract
· Theory—future yield of an existing prop. right can be transferred even though prop. to be acquired in the future cannot yet be transferred

Necessity of Trust Beneficiaries
· General Rule—Trust Must Have One or More Ascertainable Bs
· Theory
· must be someone to whom Trustee owes fid. duties
· private trust must be f/b/o its Bs
· Exceptions
· Charitable Trusts—does not need an ascertainable B to be valid

· Bs Do Not Have to be Born or Ascertainable When Trust is Created
· BUT if too indefinite to be ascertained when the trust becomes effective, the attempted trust may fail for want of ascertainable Bs

· Clark v. Campbell  (p.519)

· Rule—If Bs designated by class, the class must be capable of delimitation, e.g. “brothers,” “sisters,” “issue”
· Held—Bs not definite and ascertainable when grantor provides that prop. be distributed to “my friends as my trustees shall select”

· “the word ‘friends’ unlike ‘relations’ has no accepted statutory or other controlling limitations, and in fact has no precise sense at all.”

Pets & “Honorary” Trusts

· Definition
· A bequest for the care of a specific animal
· Binds the conscience o/t Trustee, since there is no B capable of enforcing the trust

· Legal Obstacles to Providing for Care of Pet
· Pets ineligible to take under a Will—Pets are prop.
· Pets are prop., therefore, an outright bequest to a pet animal is void
· Pets cannot qualify as Beneficiaries
· Rule Against Perpetuities—an honorary trust to support a pet animal is void if it can last beyond all relevant lives in being at the creation of the trust plus 21 years—and the pet itself is nota relevant measuring life

· UPC § 2-907
· Trust for care of a pet animal is valid for the life o/t animal

· Other noncharitable purpose trusts are valid for 21 years

· Ct. is authorized to reduce amt of prop. transferred if ct. determines the amount “substantially exceeds the amount required for the intended use.”

Necessity of a Written Instrument
· Generally, Writing is Req’d
· Statute of Frauds requires any inter vivos trust of land to be in writing
· Statute of Wills requires that a testamentary trust be created by a (written) Will

· Oral Inter Vivos Trusts of Land
· Hieble  (p.528)
· Facts
· π mother, fearful of return of cancer, transferred title of real prop. to herself and son (∆) as joint tenants
· mother and son orally agreed that transfer would be a temporary arrangement, that mother would remain in control o/t prop. and pay taxes, and that once danger of cancer had passed, ∆ son would reconvey prop. back to mother on her request
· Son refused to reconvey his interest back to mother
· Held—despite the fact that oral agreements concerning real prop. are unenforceable under the Statute of Frauds, ct. imposed constructive trust on the basis of the oral agreement and parties’ confidential relationship
· Oral Trusts for Disposition at Death
· Olliffe v. Wells  (p.530)
· Secret Trusts
· Will Indicates No Trust—e.g., if testator leaves a legacy to Wells which is absolute on its face—w/o anything in Will indicating an intent to create a trust—Wells’ promise to use legacy for charity would be enforceable by a constructive trust imposed upon Wells
· Cts. will admit evid. o/t promise for the purpose of preventing unjust enrichment
· Semisecret Trusts
· Will Indicates Trust, But Doesn’t Identify B
· Since Will shows on its face an intent not to benefit Wells personally, it is not necessary to admit evid. of Wells’ promise to prevent his unjust enrichment, because the legacy to Wells fails
· Rest.3d Trusts
· Imposes constructive trust in favor of intended B in both secret and semisecret situations—although admitting that not many juris employ this treatment of semisecret
Rights o/t Beneficiaries to Distributions From the Trust

Mandatory Trusts
· Trustee must distribute all the income

Discretionary Trusts
· Trustee has discretion over payment of either income or principal or both

· Discretionary powers o/t Trustee may be drafted in limitless variety

· Provide greater flexibility
· Support Trusts
· Trustee’s discretion limited by an ascertainable support standard

Trustee’s Duty to Inquire
· Marsman (p.534)—Because Will provided B with so much o/t trust principal as the Trustees “deem advisable for his comfortable support and maintenance,” ct. held that trustee was under a duty to inquire into B’s needs and circumstances
· Failure to do so is an abuse of discretion
Trustee’s Exercising of Discretion—i.e., “Simple” vs. “Sole” Discretion
· Difference between “Simple” (i.e., “Unqualified”) Discretion and “Sole” (i.e., “Absolute”) Discretion is basically one of degree 

· Generally, Trustee’s action must be:

· in good faith;  and 

· to some extent “reasonable”—and the more discretion given, the more elastic is the concept of “reasonableness"
Exculpatory Clauses
· Cannot exculpate Trustee for the following:

· bad faith, 

· reckless indifference, and 

· intentional or willful neglect

· Uniform Trust Code § 1008(b)
· Exculpatory clause invalid as an abuse of fid. or confidential relationship unless Trustee proves:
· Exculpatory clause is fair under the circumstances;  and

· Its existence and contents were adequately communicated to the Settlor

Rights of the Beneficiary’s Creditors
Distinction b/t Discretionary vs. Support Trusts

· CL Treatment
· Discretionary Trust Not Governed by an Ascertainable Standard
· If B in default to creditor, creditor doesn’t have any rights to the trust fund
· Theory—B has no right to payment, therefore neither does B’s creditor

· Remedies Available to Creditors
· Some juris. allow creditors to obtain a ct. order directing Trustee to pay the creditor before paying the B

· Support Trust With an Ascertainable Standard
· e.g., Trustee req’d to make payments of income (or principal) to B in amount necessary for education or support to the B

· No Alienation of Interest—B of support trust cannot alienate her interest

· Exceptions
· B’s childrens’ and spouses’ claims for child support and alimony
· Suppliers of necessaries—e.g., grocers and doctors—may recover through B’s right to support

· Rest.3d Trusts and UTC Reject Distinction b/t Discretionary & Support Trusts
· Rest.3d Trusts § 60
· If terms of trust provide for a B to receive distributions in the Trustee’s discretion, a creditor is entitled to receive or attach any distributions the Trustee makes or is req’d to make n the exercise of that discretion
· i.e., a creditor can stand in the B’s shoes and compel a distribution

· UTC § 504
· Creditor may not compel distribution that is subject to Trustee’s discretion
Protective Trusts
· Trustee is directed to pay income to B, but if B’s creditors attach B’s interest, then B’s mandatory income interest ceases, whereupon a discretionary trust automatically arises
Spendthrift Trusts
· Introduction
· B’s interest in trust is ordinarily freely transferable—both voluntarily by sale, and involuntarily to satisfy a judg. against B

· B of a spendthrift trust cannot voluntarily alienate her interest

· Creditors of a B of a spendthrift trust cannot reach B’s interest in the trust

· Thus the spendthrift trust imposes a disabling restraint upon B and B’s creditors
· Most Juris. Require Express Insertion of Spendthrift Clause
· However, spendthrift provisions are routinely included in professionally drafted trusts

· Can Tort Victims of a B Reach B’s Interest?—Scheffel v. Krueger  (p.549)
· Facts
· B of spendthrift trust found liable for tortuous (and criminal) sex offenses
· Trust Terms:
· T directed to pay net income from trust to B

· T authorized to pay any principal to B if, in T’s sole discretion, funds are necessary for maintenance, support, and education of B

· B may not invade principal until reaches age 50

· B prohibited from making any voluntary or involuntary transfers of his interest in the trust

· Held
· Creditor from tort judg. couldn’t reach trust assets

· Where legislature has made specific exemptions in its spendthrift statutory provision, the ct. presumes no others were intended

· Child Support and Alimony—Shelley  (p.550)
· Facts
· Trust income paid to B for life

· T given discretion to distribute trust corpus to B when B reached age 30, if T deemed B “capable of investing properly”

· Held
· Strong public pol’y concerns subjected B’s interest in a spendthrift trust to child support and alimony claims, 

· But these creditors could only reach trust income—not principal—b/c B’s interest in principal was discretionary
· UTC § 502
· Spendthrift provision valid only if restrains both voluntary & involuntary transfers of B’s interest

· Provision merely stating B’s interest is “held subject to a ‘spendthrift trust’” is sufficient to establish a spendthrift trust

· Exceptions to Spendthrift
· Child Support and Alimony—B’s child, spouse, or former spouse who has judg. or ct. order against B for support and maintenance

· Administrative Expenses—creditors who provided services for protection of B’s interest

· Tax and Gov’t Claims—Claim of the state or fed. gov’ts

· Expressly Declines to Except Tort Creditors
Self-Settled Asset Protection Trust
· Introduction
· Traditional rule that a person cannot shield her assets from creditors by placing assets in a trust of her own benefit

· Public Pol’y Question
· Why is protection from creditors available to recipients of inherited wealth (i.e., through spendthrift trusts), but unavailable to persons who earn wealth and then create a self-settled trust?

· Answer / Theory
· Justification for allowing donor to insulate a gift from claims of donee’s creditors, but this justification collapses when donor and donee are the same person
· Check Commercial Outline on this
Modification and Termination of Trusts
Introduction and Basic Situations
· If Settlor and All Bs Consent
· Irrevocable trust may be modified or terminated
· If Settlor Dead
· Trust cannot be terminated or modified prior to time fixed for termination—even if all Bs consent—if termination or modification would be contrary to a material purpose o/t Settlor
· Chaflin
· Testator has right to dispose of his own prop. w/ such restrictions and limitations—not repugnant to law—as he sees fit
Case Law
· In re Stuchell  (p.574)
· Trust may not be modified on the basis that such modification “would be more advantageous to the Bs” than compliance w/ the trust terms
· Drafting Advice

· Consider giving a B—either the life tenant or the remaindeman—or an independent third party (e.g., a trust protector) the power to modify or terminate the trust
· Cts. More Lenient in Permitting Administrative vs. Distributive Deviations
· Cts. more liberal in permitting Trustees to deviate from admin. directions in trust due to change(s) of circumstances
UTC § 412
· Modification of Admin. & Distributive Provisions

· Ct. may terminate trust or modify its admin. or dispositive terms if—because of circumstances not anticipated by the Settlor—modification or termination will further the purposes o/t trust
· Ct. Looks to Probable Intention—

· Any modification must be made in accordance w/ Settlor’s prob. intention
· Modification of Admin. Terms
· Allowed if continuation o/t trust on its existing terms would be:
· Impracticable;
· Wasteful;  or
· Impair the trust’s administration
Distinction:  Reformation vs. Modification
· Example—Tax Advantages
· Some juris. will modify or reform trust to minimize income or estate taxes
· Reformation
· An equitable remedy that conforms the trust to what the Settlor actually intended at the time o/t trust’s execution
· e.g.,  cts. would use reformation to correct a lawyer’s drafting error
· Modificaiton

· An equitable deviation that changes the terms o/t trust to reflect not what Settlor meant to say, but what the ct. believes the Settlor would have said had the Settlor anticipated the changed circumstances
· UTC §§ 415-416 Endorses Both Reformation and Modification
Trust Protectors
· Named person who has broad powers which may include:
· Replacing the Trustee;

· Approving modifications to the trust’s admin. and dispositive provisions;

· Terminating the trust;  and/or
· Selecting a successor trust protector
· Gives Settlor more flexibility and control to plan for unforeseen and unpredictable future

When Can’t a Trust Be Terminated?
· In re Brown  (p.580)
· Material Purpose Remains to Be Accomplished—Active trust may not be terminated if a material purpose o/t Settlor remains to be accomplished
· Held—where trust provides for the care, maintenance and welfare of B “for and during the remainder of their natural lives,” the Settlor’s intention to assure a life-long income to the Bs would be defeated if termination o/t trust were allowed during Bs’ lifetimes
Trustee Removal
· Removal o/t Trustee is a remedy for breach of trust and not a modification o/t trust
· Cts. May Remove Trustee If Trustee:
· Is dishonest;

· Engaged in a serious breach of trust

· Cts. May Not Remove Trustee If:
· Non-serious breaches

· Simple disagreements w/ the B(s)

· More Req’d for Trustees Selected by the Settlor
· Esp. if Settlor was aware of the asserted ground for removal

· UTC § 706—see p.586
Chapter 9:

Powers of Appointment

What is a “Power of Appointment”?
· Power that gives B the ability to choose who next will take the beneficial interest in the prop. subject to the power
· Postponement and Delegation of Settlor’s Decision—Enables Settlor to postpone or delegate decisions about who should receive future interest in trust
· Adds Flexibility—allows holder o/t POA to deal flexibly w/ changing circumstances—e.g., births, deaths, marriages
POA Terminology

· Donor—creates the POA
· Donee—holds the POA
· Objects—persons in whose favor the power may be exercised
· Appointee—person for whom a POA has been exercised
· Takers in Default of Appointment

· Optional, i.e., the trust may provide for this default
· Person(s) who take if donee fails to exercise the POA
Special vs. General POA
· General Power—I.R.C. § 2041
· Power which is exercisable in favor of:

· Donee;

· Donee’s estate;

· Creditors o/t donee;  or
· Creditors o/t estate
· Special Power
· Any power not a general power
· e.g., power to appoint among the issue o/t donee
· Methodology—first determine if gen. power.  If not, then special power

Testamentary vs. Lifetime POA
· POAs may be created so as to be exercisable either by deed or by Will

· Testamentary POA—POA exercisable only by Will

· Lifetime POA—POA exercisable during life

In Whom May a POA Be Created?

· Anyone—but almost always are created in trustees or Bs
To Whom Does the Appointive Power Belong—Donor or Donee?
· CL
· POA belonged to the donor, and was conceived as merely the authority o/t donee to do an act for the donor
· i.e., donee merely has the power to fill in a blank in the donor’s will, thus appointee receives prop. from the donor and not donee.
· Irwin Union Bank v. Long  (p.592)
· Facts—Trust provides that when B reaches age of 21, B “shall have the right to withdraw” 4% of principal once in any calendar year
· Held—No title or interest in prop. vests in the donee o/t POA until donee exercises the power.

· POA virtually an “offer” to donee to donate prop. to a person—and no title can vest until donee accepts the offer

Can Creditors Reach a Special POA?

· Recall that a special POA is the power to appoint only among a group of persons

· Power is not beneficial to the donee and cannot be reached by his creditors

Can Creditors Reach a General POA?

· Recall that a general POA is a power to appoint to anyone including the donee himself or his estate

· Donee has no prop. interest in appointive prop. unless donee exercises that power

· Exceptions
· Presently Exercisable General POA—UTC § 505(b)
· Creditors o/t donee of a general POA which is presently exercisable are permitted to reach the appointive prop.

· However, sometimes creditors must first exhaust the donee’s own assets b/f resorting to the appointive prop.

· Donee of General Power Is Also the Donor
Tax Considerations for POA
· General POA
· Holder of a General POA is treated as the owner o/t prop.

· Income is taxable to donee

· If donee exercises POA during life, prop. transferred subject to gift tax

· If donee dies holding a general POA, prop. included in fed. gross estate and subject to estate tax

· Special POA
· Holder of a Special POA not treated as owned by the donee

· Thus special POAs avoid estate taxation at death o/t donee!

Creation of a POA
Intent to Create a POA
· Donor must manifest an intentto create a POA—either expressly or by implication
· No particular form/words necessary

· Precatory Words Not Enough
Powers to Consume
· Basic Issue—Frequently litigated problem in regard to the creation of POAs is whether a power to consume principal has been created and, if so, what standard governs the exercise of that power

· Sterner  (p.598)

· Facts—D’s Will gave wife land “absolutely with full power in her to make such disposition of said prop. as she may desire,” but then conditioned this gift by declaring it must go to D’s foster daughter when wife dies

· Held—If a deed or Will conveys an absolute title in fee simple, a subsequent inconsistent clause in the instrument attempting merely to limit that absolute title—or convey to the same person a limited title in the same land—will be disregarded
· Taxation on Powers to Consume
· If power to consume permits donee to appoint prop. to herself during life, then it is a general POA
· Exception—I.R.C. § 2041
· Power to consume, invade, or appropriate prop. f/b/o D which is limited by an ascertainable standard relating to the health, education, support, or maintenance o/t D shall not be deemed a general POA
· Thus if limited by ascertainable standard relating to the above, prop. is not included in donee’s gross estate

· If no such limitation, then prop. is included in donee’s GE

Release of a POA
Introduction
· If a POA is released, the uncertainty it creates as to the ultimate takers is removed
Seidel v. Werner  (p.603)

· Facts
· Divorce agreement req’d husband to make a Will in which he exercised a testamentary POA over his share in a trust in favor o/t children
· Husband used testamentary POA to appoint his 2nd wife
· State statute prohibits donees from contracting to make an appoint if the appointment is not presently exercisable
· But state law permits a donee to release his POA, which would prevent that donee from exercising the POA thereafter

· Issue—whether divorce agreement constituted a release of husband’s POA
· Held—Promise in Agreement Not a Release
· Intent of Donee—parties didn’t intend divorce agreement to constitute a release of the POA

· Effect of Promised Exercise vs. Release of (or failure to exercise) POA— Substantial effect of the promised exercise o/t POA not the same as would follow from the release or failure to exercise the POA

Exercise of a POA
Exercise by Residuary Clause in Donee’s Will
· Maj. Juris.—Residuary Clause Doesn’t Exercise POA held by D
· Compare w/ Beals v. State St. Bank  (p.607)

· Facts
· Donee “released” her general POA “to the extent” that such power empowered her to appoint “to any other” than one or more of he husband’s descendents which survived her

· Donee subsequently died w/o issue and w/o exercising her POA

· Held
· Residuary clause in Donee’s Will presumed to have exercised the general POA

· UPC § 2-608
· Min. juris hold that a residuary clause exercises a general POA unless a contrary intent affirmatively appears
Allocation of Assets
· What is the Doctrine of “Allocation”?
· If the donee blends both the appointive prop. and the donee’s own prop. in a common disposition, the blended prop. is allocated to the various interests in such a way as to increase the effectiveness o/t disposition

· CONFUSED?—Look to this Example:
· Donee holds special testamentary POA to appoint among donee’s issue

· Trust assets = $100,000

· Donee owns $350,000 outright

· Donee’s Will provides as follows:  “I give all my prop., including any prop. over which I have a POA as follows:

· $100,000 to my daughter-in-law (the widow of my deceased son)

· All the rest to my daughter

· Held—Since daughter-in-law is not an object o/t special POA, trust assets cannot be allocated to her

· Instead, trust assets will be allocated to daughter, and $100,000 of donee’s owned assets will be allocated to daughter-in-law

Capture
· General Situation—if donee makes an ineffective appointment, and the donee’s intent cannot be given effect through allocation of assets, prop. passes in default of appointment
· If no default, then prop. passes to donee’s estate

· Exception—Doctrine of Capture
· Capture occurs when donee of a general POA “manifests an intent to assume control o/t appointive prop. for all purposes and not merely for the limited purpose of giving effect to the expressed appointment”

· Theory—since donee could appoint to her estate, the appointive prop. should pass to donee’s estate if donee would prefer that in case of an ineffective appointment
· How Determine Intent?
· Donee’s intent to assume control o/t appointive prop. for all purposes is most commonly manifested by provisions in the donee’s Will that blend the donee’s owned prop. with the appointive prop.
· CONFUSED?—Look to this Example:
· Will of donee of a general POA gives all prop. and any prop. over which donee has a POA as follows:
· $10,000 to friend  [who predeceases donee, and thus lapses]

· All the rest to Cathy

· Donee has captured the appointive prop. by blending it with her own.  Thus Cathy takes everything—including the appointive prop.

· CAREFUL—Note!
· Capture Applies Only to General POAs
· Capture Applies Only when Attempted Exercise o/t General POA is Ineffective or Incomplete
Failure to Exercise a POA
· Failure to Exercise General POA
· Appointive prop. passes in default of appointment

· If no gift in default of appointment, prop. reverts to donee’s estate

· Failure to Exercise Special POA
· If no gift in default of appointment, appointive power may pass to objects if objects are a defined limited class
· Loring v. Marshall  (p.618)

· Held—“Implied” Gift in Default
· “[W]hen a special POA is not exercised and absent specific language indicating an express gift in default of appointment, the prop. not appointed goes in equal shares to the members o/t class to whom the prop. could have been appointed”
· Thus although charities were mentioned, Will discloses donee’s intent to keep her prop. in the family
· Alternate Terminology for this Rule—Cal. “Imperative” Special POA
· Definition—when the creating instrument manifests an intent that the permissible appointees be benefited even if donee fails to exercise the power

· Effect—donee must exercise power or ct. will divide assets equally among the potential appointees
Chapter 12:

Charitable Trusts

Introduction to Charitable Trusts
· No Ascertainable Beneficiary Req’d
· May be valid even though persons who directly benefit are limited in number
· Must have a Charitable Purpose
· May be valid even though Settlor delegates the selection o/t charitable purpose to the Trustee
· May endure forever
Taylor  (p.729)

· Facts—testator left estate to children of local school “to be used by such child in the furtherance of his or her obtainment of an education”

· “Charitable” vs. “Benevolent” Intent
· If testator’s dominant intent as expressed was charitable, trust is valid

· Charitable purposes include:

· Relief of poverty;

· Advancement of education;

· Advancement of religion;

· Promotion of health;

· Governmental or municipal purposes;  and
· Other purposes the accomplishment of which is beneficial to the community

· Use must be public in its nature

· If testator’s intent is merely benevolent, trust is invalid even if disposition of prop. is meritorious and generous

· Held
· Trustee has no power, control or discretion over funds so rec’d by school children

· Usually, gift of mere fin. enrichment only allowed when intended recipients were poor or in necessitous circumstances

Drafting Advice
· Confirm the exact name o/t charity
· Confirm eligibility for the IRS estate tax charitable deduction

Modification of Charitable Trusts—Cy Pres
· What Is “Cy Pres”?
· If Settlor’s exact charitable purpose cannot be carried out, ct. may direct the application o/t trust prop. to another charitable purpose that approximates the Settlor’s intention
· Short for “cy pres comme possible”  (“as nearly as possible”)
· In re Neher
· Facts—testator left home to town for the specific use “as a hospital” named after her late husband.  Since nearby hospital adequately served town, town petitioned to use prop. as town center (and name after late husband)
· Held—since “true construction” o/t Will was intention to give to a general charitable purpose (to the town)—rather than a particular charitable purpose—the gift may be executed cy pres through a scheme to be framed by the ct. for carrying out that general charitable purpose
· UTS § 413(a)
· Allows for cy pres if a particular charitable purpose becomes:
· Unlawful;
· Impracticable;
· Impossible to Achieve;  or
· Wasteful
· Presumes a general charitable intent
· Shifts burden from party moving for modification—who under trad’l rule had to prove general intent o/t donor—to party opposing modification
· i.e., party opposing modification must show that donor didn’t have a general charitable intent
· Compare with “Administrative Deviation”
· Ct. will permit deviation in the administrative terms of a trust when compliance would defeat or substantially impair accomplishment o/t purposes o/t trust
· Inefficiency or Extreme Changes—The Buck Trust  (p.744)
· Held—cy pres doctrine should not be “distorted by the adoption of subjective, relative, and nebulous standards such as ‘inefficiency’ or ‘ineffective philanthropy’ to the extent that it becomes a facile vehicle for charitable trustees to vary the terms of a trust simply b/c they believe that they can spend the trust income better or more wisely elsewhere . . . .”
Discriminatory Trusts
· Governmental Trustee—if racially restrictive trust, administration o/t trust in a racially discriminatory manner is forbidden by the EPC
· Cts. generally will remove the race/gender restriction under power of cy res
· Private Trustee—if not public body, enforcing the racial restriction is usually not unconstitutional

Supervision of Charitable Trusts—Standing
· Introduction
· Charitable trusts lack an ascertainable B
· Herzog Foundation  (p.750)

· Donor of a charitable gift has no standing to enforce terms of the gift unless donor “had expressly reserved the right to do so.”
· Exclusive enforcement power is in the state atty-gen.

· Compare With Smithers  (p.751)
· “[T]he distinct but related interests o/t donor and the atty-gen. are best served by continuing to accord standing to donors to enforce the terms of their own gifts concurrent w/ atty-gen.’s standing to enforce such gifts on behalf o/t Bs thereof
· NOTE—this ct. not only recognized standing rights o/t donor, but also the standing rights o/t fid. o/t donor’s estate
· Beneficiaries w/ Special Interests
· A person w/ a special interest as a B can enforce a charitable trus

· Person must show that he or she is entitled to receive a benefit under the trust that is not available to the public at large or to an average B

Chapter 14:

Wealth Transfer Taxation

Introduction and Definitions
· Estate Tax
· tax upon the privilege of transfer
· levied upon D’s gross estate
· fed. gov’t imposes estate tax

· Inheritance Tax
· tax upon the privilege of receiving prop. from the dead

· levied upon Bs
· amount paid depends upon size of bequest rec’d and relationship of B to D

· most states impose inheritance taxes

Unified Federal Estate and Gift Taxes

Tax Reform Act of 1976
· single rate schedule applies to both gift and estate taxes
· rates are progressive on the basis of cumulative lifetime and death transfers

· Lifetime Gifts—amount of gift tax determined by applying rate schedule to cumulative gifts—see transfer schedule on p.850
· Exclusions

· Annual Exclusion
· $12,000 each year

· Not available for gifts of future interests
· Tuition Payments & Medical Expenses

· I.R.C. § 2503(3)

· unlimited exclusion for tuition payments and medical expenses paid on behalf of any person
· Lifetime Exclusion
· $2m in 2008
· $3.5m in 2009
· No tax in 2010!
· $1m in 2011
· Effect—given in the form of a tax credit—i.e., the Code imposes a tentative tax on all taxable assets, and then provides a large tax credit
· CONFUSED?—See examples on p.851

Federal Gift Tax

Tax Bases for Gifts
· Tax base for gifts is value o/t prop. transferred
Nature of a Taxable Gift
· I.R.C. § 2501(a)
· Imposes gift tax on “the transfer or property by gift” during each calendar year by an individual

· BUT DOESN’T define “gift”!

· Standard—Whether Donor “gives up complete dominion and control”
· Revocable Trusts—creation of a revocable trust does not effect a taxable transfer
· Transfer not complete until power of revocation ceases

· If power of revocation ceases at donor’s death, then NO gift tax is due, but trust prop. is included in donor’s gross estate under the estate tax
· Income Tax Basis
· Computing Income Tax on Gain
· Gift—Donee takes donor’s basis

· Inheritance—value o/t asset on the D’s death

· Computing Loss
· Gift—Donee’s basis is value of prop. on the date o/t gift

· Inheritance—value o/t asset on the D’s death

· “Stepped-Up Basis”
· Since donee’s basis is the value o/t asset on the D’s death, any capital gain on prop. held until death escapes income taxation!

Gifts Between Spouses and from One Spouse to a Third Person
Unlimited Marital Deduction
· One spouse can take an unlimited martial deduction for gifts to the other spouse
· i.e., any amount of prop.—except certain terminable interests—can now be transferred between the spouses either during life or at death, without paying a gift or estate tax

Federal Estate Tax

Introduction
· Imposed on the value of prop. owned or passing at death plus value of prop. over which D had substantial control

· Imposes a graduated tax rate schedule on the aggregate o/t D’s taxable estate plus adjusted taxable gifts—against which various credits may be applied

What is the Gross Estate?
· Introduction—Includes:
· All prop. owned at death

· All assets in the probate estate

· Assets passing outside probate by a P.O.D. designation

· Does Not Include:
· Life estate owned by D and created by another person

· Taxable Estate
· Taxable Estate  =  Gross Estate  –  Deductions
· SEE BOOK FOR INFO ON THE FOLLOWING—p.870-876
· Joint Tenancies—distinguishes b/t JTs owned entirely by spouses, and those owned by others

· Annuities & Employee Death Benefits

· Life Insurance

· Estate of Maxwell v. Comm’nr  (p.877)
· “Possession & Enjoyment”—If D retains “possession and enjoyment” o/t prop. until her death, it is included in D’s gross estate

· What is “Possession and Enjoyment”?—“Possession and enjoyment” of gifted prop. is retained by the transferor “when there is an express or implied understanding to that effect among the parties at the time of transfer”

· When is a Conveyance a “Bona Fide Sale?”—Adeq. & Full Consideration
· Although transferee obtained a mortgage note, ct. found there was an implied agreement b/t the parties that the grantee would never be called upon to make any payment to the grantor—i.e., note had “no value at all”
Steps for Calculating Tax
· Determine All Gifts Made By Donor

· Prepare a comprehensive list of all gifts of prop. donor has made during donor’s entire lifetime—include following:  date of gift;  identity of donee;  relationship b/t donor and donee;  and how gift was used

· Value Each Gift—generally, gift value is its FMV at time of gift
· Subtract Excluded Gifts—e.g., annual exclusion, edu. & med expense exclusion

· Subtract Deductions—e.g., marital deductions, charitable deductions
· Compute Gift Tax
Credit Shelter Trust—The Unified Tax Credit
· Unified Martial Credit
· Each spouse has an exemption from estate taxation in the form of a unified credit—which is $2m in 2006
· Bad—spouse leaves entire estate to other spouse
· While this defers all taxation until death of SS—through the martial deduction—the first spouse’s $2m exemption is lost since all of his assets will be subject to taxation at the SS’s death

· Good—spouse leaves a taxable estate of $2m

· This $2m—at time of first spouse’s death—would not qualify for marital deduction, but would be taken care of by the $2m tax credit
· Creating the “Credit Shelter Trust”—Drafting Example on p.916
· First, Create Life Estate for SS
· spouse bequeaths $2m in trust for SS for life
· Second, Give SS Testamentary Special POA
· Give SS power to appoint by Will among SS’s issue, and in default of appointment to SS’s issue per stirpes
· Finally, Instruct Executor Not to Elect for Marital Deduction
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