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Estate Taxation

Unified Estate/Gift Taxes:  1976 Tax Reform Act united gift and estate taxes; same rate schedule (removing incentive to gift before death.

Exclusions/exemptions

· First $10,000 given to any person each year is excluded from gift tax  (indexed to inflation from 1997-- as of 2003 is $11,000)

· Unlimited exclusion for tuition, med expenses

· Unlimited transfers between spouses

· Transfer tax on TRANSFERROR when property moves to 3d party.

Estate Tax

· Executor must pay till discharged from liability.  Entitled to reimbursement from decedent’s estate. 

· Estate tax accounts for lifetime gifts cumulatively.

Future Interest

· Granting future interest in property (usually to minor)

· Annual exclusions do not apply

· Property transferred in trust for minor is allowed if property and income will be expended before minor reaches age 21; and any accumulated income is distributed at age 21, or to estate or appointee.

Gift Tax

· Gift: when donor relinquishes complete dominion and control of property

· Donor is liable; for failure to pay, gov’t has lean on donee property.

· Holtz’s Estate v. Commissioner, Placing discretionary power in trustee to invade corpus makes gift of corpus incomplete, therefore not subject to gift tax.

· Estate of Cristofani v. Commissioner, Transfers of property to trust where beneficiaries may withdraw up to exclusion amount timely with transfer IS GIFT in present interest for tax purposes.  Legal right to demand property is present interest.

· General Powers of Appointment are taxed as present interest.  

Income Tax

· May tax capital gain from sale of property, based on difference between basis and sale price.

Inheritance Tax

· Separate exemptions and rates applied to share of estate received by each beneficiary

· Rates and exemptions vary according to relationship of beneficiary to T.

INTESTATACY

N.B.  PRESUMPTION AGAINST INTESTACY

Bars to Succession

· Misconduct

· Killing inheritor.  Majority:  In re Estate of Mahoney, Bad actor inherits only as constructive trustee

· Adultery:  Some states disqualify spouse for abandonment and adultery

· Desertion:  Some states disqualify parent as heir where abandoned or refused support to child while minority.

· Release of expectancy if given for fair consideration

· Disclaimer:  Valid disclaimer of all interest w/in 9 mos of creation of interest or donee reaching 21 (later) eliminates gift tax consequences.

· Beware consequences for Medicaid; may 

Cosanguinity

· Spouse takes 1/3 to 1/2 before descendants; absent descendents, spouses gets either all or shares with ascendants.

· Children take equally

· born in wedlock: presumed legitimate

· out of wedlock inherits from natural mother

· UPC 2-109: paternity establishable through subsequent marriage, father’s acknowledgement in life, or clear and convincing proof after death.

· Advancement

· common law: life gift to kids advances intestate share

· UPC 2-109: life gift not an advancement

· Further Issue take based on jurisdiction:

· Per Capita:  descendants take equal shares (T’s Grandkids share equally with T’s kids)

· Modern Per Stirpes: Shares divided equally at first generational level with a survivor, then flowing by representation. 

· Strict Per Stirpes/By Representation, (MINORITY)  T’s grandkids take through their deceased parent’s, with siblings sharing equally of their parent’s share.

· UPC 2-106: Per capita per each generation.  (Surviving child of 3 takes 1/3, with additional surviving issue taking equally of remainder.

· Collaterals (uncles/aunts, cousins) take IF NO DIRECT ASCENDANTS/ISSUE.

· Laughing heirs (beyond cousins) do not inherit

· Escheat to state with no legal heirs.

· EXCEPTION:  LEGAL ADOPTION ALLOWS RIGHTS

· Common law: adoption severs rights of inheritance from bio side

· UPC 2-114: adoption doesn’t affect bio inheritance

· Statutes often require express declaration of advancement to be so treated; acknowledged by donee as advance

powers of appointment

General POA

Power to appoint to self, estate or creditors-- “T gives blackacre to Joe in trust . . . Joe may appoint the residue of the property to whomever he wishes.”

· Donee is considered property owner for taxes; if exercised during life, transferred property subject to gift taxes.

· If not exercised in life, subject to taxation in donee’s gross federal estate

Special POA

All other powers (defined, or limited)-- “T gives blackacre to Joe in trust . . . Joe may appoint the residue of the property to whichever nephew survives.”

· Exclusive:  Donee may select among class members for distribution.  Presumption unless language implies otherwise.

· Nonexclusive:  Donee must benefit all (but decides %ages)

· Must be exercised according to instrument creating SPOA

· Minority: may not appoint in further trust unless donor said ok; donor presumptively intended trust to end and property be disbursed.

· Property not “owned” by donee

· Not taxable to donee where limited by ascertainable standards

TERMS

· Allocation (Marshaling):  When appointive and donee’s personal assets are disposed in same instrument (donee’s will);  donee’s own property is allocated with appointive property to maximize donor’s intent.  (Including allowing appointive prop to go to donee’s own legatees).  Typically involves ineffective appt to a non-object; or appt violating RAP.

· Capture:  For ineffective exercise of GPOA, where donee shows intent to assume control of property, property is captured into donee’s estate.  Where doness intended capture, property does NOT pass in default.  

· Intent to capture found in general will blending clause expressing donee’s intent to dispose of all property over which T’ing donee has POA.  Also in residuary clause disposing donee’s property and appointive assets.

· Default:  If donee makes ineffective exercise, property goes in default.  If no gift in default; property reverts to donor estate.

· Donor:  Creates POA

· Donee:  Receives POA.

· Objects:  Those to whom property may be appointed

· SPOA donee may NOT appoint to non-objects

· May not appoint to objects with constraints or contracts (voids conditions, or appointment to extent was motivated for benefit of non-objects).

· Relationship-Back doctrine:  Donee considered to have power to fill in blank’s in donor’s will.  Donee merely acting on donor’s authority to disperse donor’s prop.

CREATING POA

· Intent (express or implied)

· Power to consume principal is transferable per POA language.

·  Sterner v. Nelson, Where will conveys absolute title in fee simple, later clauses that appear to limit dispersal are disregarded.

EXERCISING POA

· UPC §2-610:  General residuary clause in will does NOT exercise special POA unless specifically referring to POA 
· General residuary clause exercises general POA.

· Beals v. State Street Bank & Trust Co., Where a POA is treated as GENERAL for life, partial release (to exploit technicality) does NOT change GPOA to SPOA.  GPOA is like property interest, SPOA more constrained.  

· General residuary clause does NOT exercise special POA

ENDING POAs

· Seidel v. Werner, MAY NOT contract to make, release, etc. POA.  Defeats purpose of the original donor to allow later beneficiaries to bargain away appt. power.

· Disclaimer:  Giving up right in specified time or upon reaching age of majority (no tax consequences) 

· Lapse:  

· Where GPOA is unexercised, property passes in default of appointment; if no gift automatically occurs in default of appointment (per original will) property reverts to donor’s estate.

· Where SPOA is unexercised, with no gift in the default, property may pass to objects; where the class of objects is defined and limited.  (Auto, execution).

· Loring v. Marshall, Where donee of SPOA fails to exercise, property goes in equal shares to objects of class to which it could have been appointed.  

· Partial Release:  Converting Gen to Spec POA through partial release.

· Beals v. State Street Bank & Trust Co., Where a POA is treated as GENERAL for life, partial release (to exploit technicality) does NOT change GPOA to SPOA.  GPOA is like property interest, SPOA more constrained.

· Release:  Execution of power, property treated as donees for gift taxes.

Trusts

COMPONENTS

· Beneficiaries:  Hold equitable interest in trust.  May be unborn or unascertained class.

· Clark v. Campbell, class beneficiaries allowed, but must be ascertainable.  (trustees give my stuff to my friends not enough for valid trust). 

· In re Searight’s Estate, Honorary Trust created where no valid beneficiary may enforce, trust created for care of dog is binding only on conscience; also, no RAP problem as specifying amount for total disbursement prevents post 21 year prob.

· Olliffe v. Wells, Where will gives devisee legal title, but does not specify or define beneficiaries (here, all to Rev’d to give to charity as he sees fit), Trust cannot take effect; thus equitable interest goes to heirs of the deceased.  Cannot use extrinsic evidence to create trust not sufficiently declared on face.

· Property:  Must be transferred into trust to make valid

· Unthank v. Rippstein, writing promising to make gifts in future is not binding trust as no property interest transferred.

· Brainard v. Commissioner, Valid trust not made when interest is not yet in existence and none hold present interest, when trust is declared.  (invalid trust assigned proceeds of stock market speculation where profits later placed in trust).

· Speelman v. Pascal, My Fair Lady Case.  Assignment of interest in existing intellectual property (though not yet executed) is valid trust.

· Intent:  Intent to create trust, no magic words.

· Jimenez v. Lee, Gift transfers specified for purpose (here, ed) need not be titled trust to merit trust protection. 
· Hebrew University Assn. v. Nye, Donor must show intent to impose enforceable duties of trustee on self; though needn’t do so for gift (partial delivery enough).  Follow up case Hebrew University Assn. II., successfully uses gift tactic.

· Hieble v. Hieble, Oral promise to reconvey land once conveyed by deed is enforceable as oral inter vivos trust.  Constructive trust imposed where son refused to reconvey title once conveyed by mother fearing death.  (Avoiding probate is valid motivation; no dirty hands problem).

DEFINITIONS

· Constructive Trust: Equitable remedy imposed to prevent unjust enrichment.

· Confidential relationship req’d

· Transferee’s express or implied promise;

· Transfer of property in reliance on promise

· Unjust enrichment of transferee.

· Custodianship under Uniform Transfers to Minors Act:  creation of custodianship for minor is similar but simpler than creating trust.

· Debt:  Recipient may commingle with own funds and use.  Trustee must use for trust.

· Equitable Charge:  Not a trust, merely “I give x to Smith provided they pay n to Sonny”

· Gifts:  The thing given passes to donee

· Inter vivos Trust:  Created during life of settlor

· Resulting trust:  arise by law where express trust fails or person pays purchase price for property where title results in another’s (non-relative) name.

· Settlor:  Creates trust

· Testamentary Trust: created by will.

· Trust:  equitable or beneficial title passes to beneficiary; trustee must protect trust propty.

· Trustee:  Holds legal interest in trust (administrator); legal and equitable interests must be divided; show with remainders.  Ct may appoint.

ADMINISTRATION / DUTIES

· Duty of Loyalty:  Undivided loyalty to beneficiaries.

· Avoid conflicts of interest

· No self-dealing (without ben. consent and full disclosure)

· In re Rothko, Co executors allow bargain basement sale of Rothko’s estate (paintings) to company on which one coexecutor was board member.  Conflict justifies removal of co-trustees, rescinding of sale, and heavy fines etc

· Fiduciary Duty

· Duty to collect and protect value of trust property

· Duty to earmark trust property (avoid loss of)

· Duty to not commingle property with own

· Duty not to delegate acts reasonably performable by Trustee

· Duty of impartiality:  may not benefit income recipient at expense of devaluing property for remaindermen.

· Dennis v. Rhode Island Hospital Trust Co., Trust Co. allowed property value to deteriorate without changing investments, and sold property at market down cycle; 

MODIFYING / TERMINATING TRUSTS

· Modification RARELY allowed; where unforeseen emergency threatens accomplishing T’s purpose. 

· Comment b to R2oT 167(1) says Cts will not change Trust for mere advantage to beneficiaries.  

· In re Trust of Stuchell, Trust may only be terminated by Ct where 

· Beneficiaries and settlor agree, 

· No Beneficiary is under legal disability

· Trust’s purposes are not frustrated by amendment.

· If settlor and all ben’s consent, trust may be terminarted; but not till time fixed for termination, if contrary to material purpose of settlor.

· In re Estate of Brown, As material purpose of Trust (lifetime care of a ben) is yet unaccomplished, remaindermen may not petition for termination.

· Perpetuities period:  Trusts are not voided for extending beyond RAP period; only the interest in the Trust must vest within RAP period.

TYPES OF TRUSTS

CHARITABLE TRUSTS

· Established for Benefit of Class (not for community at large), and for relief of poverty, or advancing ed, religion, health or other charitable purposes.  MUST benefit general public or particularly defined but non-quantified class.  May violate RAP, but only where above are satisfied.

· Shenandoah Valley National Bank v. Taylor,  Where trust would disperse monies to 1-3d grade schoolkids for ed, but only at times when out of school, no charitable purpose (ed) is actually served, so trust fails.  Violates RAP and is void.

· Administrative Deviation:  Where compliance with Trust terms defeats or impairs purposes, Ct will allow deviation in administrative terms.

· Dartmouth College v. City of Quincy, Trust to build and support Woodward school for girls of Quincy; when money does not satisfy operating expenses, Ct allows admission of non-Quincy girls with higher tuition.

· Cy Pres:  Where general charitable trust is impracticable or impossible, Cy Pres allows modification to approximate settlor’s intent.  

· In re Neher, Trust established to build hospital for small town, named after donor’s husband.  City accepts, but seeks Ce Pres revision as could not afford maintaining hospital, and hadn’t need.  Court uses Trust to build hall instead.

· In re Estate of Buck, Cy Pres is not doctrine of convenience, change in trust funds or in community needs does NOT justify changing Trust.  $9M in stock, later worth $300M, left to Marin Cty, Calif. to care for needy (richest Cty in U.S.).  San Francisco requests Cy Pres to fight AIDS crisis; Ct denies.

· Community or those with particular identifiable interest in Trust may seek enforcement.

· Carl J. Herzog Foundation, Inc. v. University of Bridgeport. Atty General has exclusive power on behalf of donor to see conditions on charitable trust are met; others may not unless specified in instrument.

CREDIT SHELTER TRUSTS

· If spouse disclaims inheritance, property may pass into the CST established by T.  

· Trustee holds disclaimed amount and supports survivor with income from Trust with right to invade corpus for specified amount per year (e.g. > of $5K or 5%).  Requires ascertainable standard to be free from transfer tax.

· Gives survivor access to $, but since ownership is limited, amount is not directly taxed as part of survivor’s estate.

· Trust may also be designed to transfer estate interest to next beneficiaries.

· Ceiling is $1M (2003, slated to rise to $1.5M)

DISCRETIONARY TRUSTS

Trustee has discretion over disbursements.

· Marsman v. Nasca, Even discretionary trust trustee has duty to inquire as to resources of beneficiary to judge their needs.  (Here, remedy is constructive trust on amounts that should have been distributed, for payment to beneficiary’s estate).

· United States v. O’Shaughnessy, beneficiary of discretionary trust has no right to trust income/principal until transferred by trustee; corpus not attachable by IRS.

MANDATORY TRUSTS

Trustee MUST Distribute all income

MEDICAID TRUSTS

Trust income may count against eligibility for Medicaid benefits:

· Discretionary Trusts:  All assets available if trust was created by individual or other acting on their behalf out of the individual’s own assets.

· testamentary trust created for surviving spouse not available if provides for Medicaid+ standard of care and reimbursement of Medicaid on death.

· Third Person Trusts:  Income of principal actually or legally available of mandatory support trust established by 3d party is available.  

ORAL TRUSTS FOR DISPOSITION AT DEATH

Where testator devises property to executors in trusts not defined in will, some cts allow proof of trusts by oral evidence.  Others require more rigorous definition of the trust.

· Olliffe v. Wells, Where will gives devisee legal title, but does not specify or define beneficiaries (here, all to Rev’d to give to charity as he sees fit), Trust cannot take effect; thus equitable interest goes to heirs of the deceased.  Cannot use extrinsic evidence to create trust not sufficiently declared on face.

REVOCABLE TRUSTS

· Great Settlor Power Over Trust:  May revoke, or amend, keep trust income, etc.

· Tax neutral:  Trust income taxable to settlor, regardless of to whom paid

· Not a public document so no publicity.

· Disbursement (at death) speedier than probate.

· Facilitates transfer of non-domiciliary property, avoiding ancillary probate.

· Harder to set aside for lack of metal capacity or undue influence.

· If becomes irrevocable on death, permits dead-hand control of survivors disposition of property. 

· May be ruled illusory if settlor lacks true trust intent; but where beneficiary has some interests, courts recognize as valid even where settlor power is extensive.

· Farkas v. Williams, Even where trustee/settlor reserved to self the right to receive all cash dividends of stock, to change beneficiary, to sell stock and retain proceeds; may be deemed a valid trust.  (As settlor and trustee, needed only inform self in writing of planned disposition of stock).

· In re Estate and Trust of Pilafas, Cannot change revocable trust without complying with Trust provisions (need at least modicum of procedure).  Children could “prove” revocation of dad’s will as missing after his death, but could not prove revocation of inter vivos trust (allowing them to take as part of intestate estate) without written revocation by decedent dad).

· Assets Protected from creditors

· State Street Bank & Trust Co. v. Reiser, Creditors may reach trust assets in control of decedent at time of death.  (T had borrowed money before death; will sent estate to trust at death; ruling prevented sheltering of just-borrowed $ in trust without repayment).  Other assets protected. 
· Clymer v. Mayo, revocation by law per divorce applies equally to Trusts and pour-over trusts.

· Sullivan v. Burkin, revocable, inter vivos, pour over trust not subject to elective share determination (T intentionally neglected to provide for wife)

· Testamentary Pour-Over to Inter Vivos Trust:  Settlor creates revocable inter vivos trust by naming trustee and transferring probate assets to trustee; then executes will devising residue of estate to trustee at death under trust terms.  Valid under Uniform Testamentary Additions to Trusts Act provided trust is sufficiently described in T’s will.  Trust needn’t preexist will.

SPENDTHRIFT TRUSTS

Beneficiaries cannot voluntarily alienate interest in trust; trust property protected from creditors.

· Shelley v. Shelley, Policy reasons permit invading interest of beneficiary in trust income for child support; and alimony; but only so much as trial ct. deems reasonable.  (Here trial ct should only have allowed invasion of corpus as needed if income insufficient).

SUPPORT TRUSTS

Trustee directed to make distributions as needed to ed/maintain beneficiary.  Creditors may not reach beneficiary’s interest, unless suppliers of necessaries.

Wills

DEFINITIONS

· Executor:  testamentary appointment

· Administrator:  Ct. appointed (intestate)

· Admin c.t.a. (will annexed): Ct appointed (testate)

· Admin d.b.n. (goods not administered): Ct appointed successor to ADMINTR

· Admin c.t.a.d.b.n.: Ct appt successor for executor or Admin. c.t.a.

· Heirs

· expectant:  take by inheritance

· prospective: may or may not inherit

· heir presumptive: intestate heir, excluded if closer relatives born

· heir apparent: certain to inherit unless excluded by will

· collateral:  relative tracing relationship to intestate by common ancestor not in direct ascent or descent

· half blood collateral:  relative through one common ancestor

· Property Type

· Devise:  clause disposing real property

· Legacy: clause disposing money

· Bequest:  clause disposing non $ personal property

· Survivorship

· common law is bare survival

· UPC: 120 hour rule

COMPONENTS

· Integration

· Pages present and attached to signed and witnessed will

· Republication by Codicil

· amendment of language of valid will, with republication to secure validity

· Johnson v. Johnson, Because holographic codicil had testamentary intent and referred to invalid will to which it was attached, prior document was incorporated.

· Incorporation by Reference

· clear, specific reference

· in present tense

· to document existing at time of will

· with intent to incorporate doc as part of testamentary plan

· Acts of Independent Significance

· Under UPC, will may dispose of property referring to acts with independent significance (“I give Blackacre to whomever my sister’s main beneficiary is”).  Where act has nothing to do with testamentary intent, will not be subject to will.

CONSTRUCTION PROBLEMS

· Extrinsic Evidence:  generally not allowed as unreliable.

· Latent ambiguity (more than one poss. meaning to facially clear language) may justify parol evidence.

· Estate of Russell, Parole evidence allowed to show circumstances under which will was made (i.e. that beneficiary was a pet, thus invalid). 

· Patent ambiguity (uncertainty appears on face); traditionally, parol ev. inadmissible; modern trend towards using if would satisfy testator’s wishes.

· Mahoney v. Grainger, where testamentary language is clear (here, heirs at law) may not use extrinsic evidence to show intent was contrary to use of language (T thought heirs at law included cousins).

· Scrivener’s error:  

· Erickson v. Erickson, Extrinsic ev could be admitted to to show decedent’s intent in contrast to scrivener’s error (that innocently misled T into thinking will executed immediately prior to marriage was later valid).

· Failure to comply with statute.

· Fleming v. Morrison, required animus testandi not shown where one of 3 required witnesses knew will was created for false purposes (to sham beneficiary into sleeping with testator).

· Liability for Drafting Ambiguous Will: If, attorney omits clause making a gift to beneficiary, attorney is liable to intended beneficiary for amount intended.  However, attny not liable for drafting ambiguous document. 

CONTESTS

· burden of proof always on those making contest

· Only interested parties (heirs at law or named in will) may contest.

· Defective Execution

· Fraud 

· False statements of material facts

· Declarant knew falsity

· Statements intended to deceive T

· T deceived

· T acts in reliance of statements

· Fraud in Factum (Execution):  Tricking T into signing a will

· Fraud in Inducement:  Inducing T into making will by false promise/representation.

· Insane delusion (applies severally within will, with delusional portions returning to intestate disposition):  extreme misconception of reality to which testator adheres against all proof.  

· In re Strittmater, will not probated where T’r left all to women’s group as all men were evil.;  

· In re Honigman, Will invalid where dispository provisions are affected by unrealistic delusions on wife’s fidelity.

· Lacking testamentary intent

· Mental incapacity tested by inability to form testamentary intent.  Must know

· nature and extent of property

· persons who are natural objects of bounty

· disposition being made

· how above relate to disposing property

· Mistake

· Scriveners Errors:

Simpson v. Calivas, Attorney owes duty of care to intended beneficiaries, who may enforce as 3d party beneficiaries despite lack of privity.  Where terms are ambiguous (latent?); extrinsic ev may clarify, where not contradictory.

· Revocation

· Undue Influence:  Subjective test measured from execution

· Confidential relationship with Influencer

· Influencer receives bulk of property

· T vulnerable to manipulation by weakened capacity or dependency.

· Lipper v. Weslow, Even where conf. relationship, opportunity and motive are shown, must prove that will of the T was altered by the “influencer.”

· In re Will of Moses, Presumption of UI where lawyer has sexual relations with T.

CONTRACTS ON WILLS

BAD IDEA

· Wills made in violation of contract made by testator are subject to contractual remedies for non performance (imposition of constructive trust).

· Contract to Make Will:  Many states require writing for contract to make gift by will.  Gives promisee cause of action against estate for breach.  Damage is value of property promised; for specific property, remedy is constructive trust for promisee.

· Contract to NOT Revoke will: (esp for joint wills)  An agreement must be in writing with formalities.  Not enough that reciprocal wills contain identical provisions.

EXECUTION / TYPES OF WILLS

· Attested Wills:  Signed at end by 2 (non-beneficiary) witnesses in T’s present, with T publishing will to T’s.

· In re Groffman, W’s must be present.

· Estate of Parsons, W’s must be competent (disinterested, majority, etc.).

· Affidavit of Execution/Self Proving Will; T and W’s take oath on compliance with requirements before notary public.

· In re Ranney, Where witnesses do not sign will (as req’d) but have signed attached affidavit of execution; testator’s intent is clear and may probate.

· Holographic Wills:  Where in writing of T, may (by State) sidestep witnessing reqs.

· In re Estate of Johnson, Where testamentary provisions are not in handwriting (form wills) may not probate as holographic will.

· Joint Wills:  Will of multiple parties executed as single testamentary instrument

· Reciprocal Wills:  (mirror wills) separate wills of multiple persons with reciprocal provisions.

LAPSE

· Common Law:  Where devisee dies, claim lapses.  (avoid by designating successors)

· Anti Lapse Statutes (usually similar to UPC 2-605):  may specify substitute takers; often applies only if predeceasing ben. was descendant of T.  Usually doesn’t apply if gift is contingent on survival.  

· UPC 2-605:  Devisee who is grandparent or lineal descendant of grandparent predeceases (in fact or by law); then his surviving (120 hour) issue take in place.  Same degree of kinship take equally, more remote degrees take by representation.  (Preference for per stirpes)

· UPC 2-601:  If devisee doesn’t survive by 120 hours, is treated as predeceasing T (will language defining survival trumps).

· Allen v. Talley, Anti lapse statutes don’t apply where words of survivorship are used (like “living brothers and sisters to share and share alike”)--NB. beware of naming specifically if don’t wish to create stirpital beneficiaries.

· Jackson v. Schultz, will construe “and” as “or” to effectuate T intent --When “or” is used after naming primary devise, subsequent reference to “heirs” indicates those who take by substitution if primary devise predeceases.

· Class gifts:  Gifts to aggregate body uncertain in number at time of gift, to take equally or in definite proportions.  (UPC would allow per stirpes taking)

· Dawson v. Yucus, Where beneficiaries are specifically named, no class exists; thus no rights of survivorship.  

· In re Moss, Though use of “between,” instead of “amongst” indicates intent to divide property between named beneficiary, and defined family group (so predeceasing individual’s interest would lapse, returning to residue [going to wife]), Ct allows intent to keep stock in family to rule, returning all to group.

POST-EXECUTION PROPERTY CHANGE

· Abatement:  Reducing testamentary gifts where estate assets are insufficient to pay all claims and satisfy bequests.  

· At common law, gifts of personal property abate before real property.  

· Most statutes provide schedule for abatement.

· UPC 2-608:  Devisee has right to general pecuniary devise equal to net sale price of property sold by conservator.

· Ademption:  If specific devise not in estate at death (sold/destroyed) gift is adeemed by extinction.

· Wasserman v. Cohen, When testator disposes subject of specific legacy during life, it is adeemed; trust properties are adeemed by same rules as wills. 

· Exoneration of liens:  Specific property dispositions subject to mortgages or other encumbrances are paid from residuary estate, absent contrary language.

· UPC 2-607:  non-exoneration, property passes without right of exoneration-specific devise will pass subject to security interest at testator’s death, irrespective of other provisions.  

· Satisfaction:  where testator makes inter vivos transfer after executing will to make testamentary gift inoperative.  

· At common law gift to child is presumptively in partial or total satisfaction of gifts made in previously executed will.

· UPC 2-607:  Property passes without right of exoneration, specific devise passes subject to security interest 

· Stock Splits

· majority:  specific beneficiary entitled to additional shares of stock produced by split; but not produced by dividend.

· UPC:  specific beneficiary of stock entitled to all resulting from same entity (splits and dividends).

PROBATE

· Process

· Opening Estate by offering will

· Collecting decedent’s assets

· Paying family allowance and exempting personal property

· Paying creditor claims and taxes

· Distributing assets

· Jurisdiction

· Primary/Domiciliary jurisdiction based on decedent’s residence

· Ancillary administration for property in other J.

RESTRICTIONS ON DISPOSITION

· Marriage Restraints

· Shapira v. Union National Bank, Testator’s will is key, so may chose to limit disposition based on marriage, etc.

· Via v. Putnam, Pretermitted spouse may not have elective share stymied for “contractual” provisions in will drafted by earlier spouse; policy reasons void contracts restraining marriage. 

· Pretermitted issue:  Most states protect children accidentally omitted from will (usually for those born/adopted) after execution.

· Azunce v. Estate of Azcunce, Where child is born after execution of will, but before execution of codicil republishing will, pretermitted statute can’t apply).

· Espinosa v. Sparber, Shevin et al. L.L.P., Because T is not alive to testify re: intended 3d party beneficiary (Azunce case above), Pretermitted child cannot sue.  Also cites lack of privity!?!

· In re Estate of Laura, further issue of specifically disinherited heirs may not claim pretermitted status.

· Pretermitted spouse

· 1/2 states give no protection (as elective share or community property protects)

· 1/2 states give statutory protection where marriage partially revokes will to give spouse intestate share unless:

· provided for or waived provision in prenup/postnup

· provided for in will

· specifically excluded

· Estate of Shannon
· Surviving Spouse

· Common Law: Separate Property -each spouse entitled to individual earnings; excluding jointly owned property.

· Nearly all common law j’s enact elective share laws protecting surviving spouse from disinheritance (statutory share of 1/3 or 1/2 estate)

· Community (shared) property; any earnings and property acquired from earnings owned in equal undivided shares.  Generally Community Property states have no elective share laws.  Each spouse has testamentary power over 1/2 commty intst.

· Intestate not survived by descendants, their 1/2 share of community estate passes to surviving spouse.  (some allow same even with descendents, some send 1/2 to descendents)

· Right to Support for surviving spouse

· Entitled to spousal SSI bens.  (Decedent may not transfer to others, but may be forced to share with dependents).

· Private pension plans. ERISA req’s pension payment as joint/survivor annuities.

· Homestead: Some interest in family home secured to surviving spouse and kids by law (free from creditor claims) “probate homesteads.”

· Personal Property set asides:  leg. exemption for certain personal property items from creditor levies.

· Family Allowance:  Surviving spouse and minor kids may petition for family allowance for maintenance during estate administration period.

· Elective share laws:  Majority allow renunciation of will to take statutory share (1/3 or 1/2)

· UPC 2-202(a) provides schedule for elective share percentage, based on marriage length.  (50% after 15 years).  if surviving spouse assets <$50K, supplemental elective share of $50K allowed.

· UPC 2-203 Share is determined based on augmented estate: 1.  Probate estate less funeral expenses, claims and family allowances; 2.  value of property transferred during marriage without consent of spouse through will substitutes; 3. Property acquired by surviving spouse; 4.  Value of surviving spouse’s property and nonprobate transfers that would have been in augmented estate for life; 5.  Life insurance proceeds payable to anyone other than surviving spouse.

·  In re Estate of Cross, Election may be done to qualify for public aid.

· In re Estate of Cooper, Homosexual relationships don’t qualify for spousal elective share rights.  (N.B. later dismissed by NY for lack of const’l ?) 

· Sullivan v. Burkin, revocable, inter vivos, pour over trust not subject to elective share determination (T intentionally neglected to provide for wife)

· In re Reynolds, Inter vivos trust where decedent retains limited power of appt. is will substitute violating survivor’s right of election.

REVOCATION

· By Law:  

· Marriage

· 1/2 States have no Marital revocation Statute

· Minority:  common law rule:  only marriage w/ birth revokes will

· Majority:  marriage alone has no effect

· 1/2 states have statute (no revocation if intentionally omitting, made anticipating marriage or making provision for fiancé)

· Majority:  will is partially revoked giving spouse intestate share

· Minority:  Entire will revoked

· Divorce:  Majority partially revoke provisions favoring former spouse by law.

· Clymer v. Mayo, revocation by law per divorce applies equally to Trusts and pour-over trusts.

· Later Will or Codicil:  Language expressly revoking or contradicting earlier will

· Partial Revocation allowed by most states, with extrinsic ev allowed to show no intent of total revocation.

· Physical Destruction:  By or in presence of and at direction of T.

· Presumption of revocation where physical damage done to face of will by T.  (Thompson v. Royall, Multiple handwriting on back not enough). 

· Presumption of revocation of will demonstrably last in control of T, and missing.  (Harrison v. Bird)
· Dependent Relative Revocation:  Revocation is relative, depending on the intent of T to supplant or replace.  Presumption AGAINST intestacy.

· Carter v. First United Methodist Church of Albany, Intent to make new will and alterations to face of existing, do not revoke where no new will made at death.  Presumption against intestacy will revive existing, but defaced will.

· Estate of Alburn, Revoked will is reinstated where depended on wrong assumption of automatic revival of prior will. 

WILL SUBSTITUTES

CONTRACTS -PAYABLE ON DEATH

· 3d Party Beneficiary Contracts performable at death needn’t conform to statute of wills.  Contracts to make will, inter vivos trusts with life estate, insurance 

· Life Insurance

· UPC:  Written agreements to pay money/benefits to beneficiary after death are nontestamentary, contractual agreements, independent of wills.

· Cook v. Equitable Life Assurance Society, May not change insurance beneficiary by will.

· Wilhoit v. Peoples Life Insurance Co., (Beneficiary)  Predeceasing beneficiaries do not vest interest in insurance benefits, so their heirs may not claim; title remains with original policy owners (or beneficiaries) 

JOINT TENANCIES

· Joint Tenancy in Stock

· Blanchette v. Blanchette, Where company used joint tenancy language as closest approximation to owner’s intent that right of survivorship, but no present interest be conveyed to beneficiary, Ct found revocable present gift of future interest, subject to life estate reserved to owner (husband).  Divorced wife thus had no joint interest at time of purchase or divorce.

· Joint tenancy in land

· Common method of avoiding probate; JT or Tenancy by the entirety.  Survivor owns property outright on joint co-t’s death.

· To revoke survivorship right, but sever JT during life and resort to tenancy in common.  Creditors of JT may reach JT interest only during life.

MULTI PARTY BANK ACCOUNTS

· Joint and survivor accounts

· Franklin v. Anna National Bank of Anna, Lack of donative intent at time of creation of joint tenancy, severs the tenancy.  (Joint Tenant account created by physically disabled owner allowing access to sister-n-law.  Attempted to change joint tenant before death; old JT may not keep account from D’s estate).

· Payable on death accounts

· Agency accounts

· Savings account trusts

DURABLE POWER OF ATTORNEY

· Power of Attorney

· Aids in planning for incapacity

· Franzen v. Norwest Bank Colorado, May be limited by law to areas of delegated authority; but potentially sweeping power.  (Here, limiting law postdated granting of POA, so agent actions upheld).

· Health Care Directives

· Cruzan v. Director, Missouri Dept. of Health, SCOTUS decides individual may appoint surrogate to make health care decisions such as term. of treatment.

· Living Will provides that life of terminally ill patient shall be prolonged through extraordinary measures.  

· Uniform Anatomical Gift Acts:  Allow person to donate body to hospital, physician or med school for research or transplants.  

REVOCABLE TRUSTS

· Great Settlor Power Over Trust:  May revoke, or amend, keep trust income, etc.

· Tax neutral:  Trust income taxable to settlor, regardless of to whom paid

· Not a public document so no publicity.

· Disbursement (at death) speedier than probate.

· Facilitates transfer of non-domiciliary property, avoiding ancillary probate.

· Harder to set aside for lack of metal capacity or undue influence.

· If becomes irrevocable on death, permits dead-hand control of survivors disposition of property. 

· May be ruled illusory if settlor lacks true trust intent; but where beneficiary has some interests, courts recognize as valid even where settlor power is extensive.

· Farkas v. Williams, Even where trustee/settlor reserved to self the right to receive all cash dividends of stock, to change beneficiary, to sell stock and retain proceeds; may be deemed a valid trust.  (As settlor and trustee, needed only inform self in writing of planned disposition of stock).

· In re Estate and Trust of Pilafas, Cannot change revocable trust without complying with Trust provisions (need at least modicum of procedure).  Children could “prove” revocation of dad’s will as missing after his death, but could not prove revocation of inter vivos trust (allowing them to take as part of intestate estate) without written revocation by decedent dad).

· Assets Protected from creditors

· State Street Bank & Trust Co. v. Reiser, Creditors may reach trust assets in control of decedent at time of death.  (T had borrowed money before death; will sent estate to trust at death; ruling prevented sheltering of just-borrowed $ in trust without repayment).  Other assets protected. 
· Clymer v. Mayo, revocation by law per divorce applies equally to Trusts and pour-over trusts.

· Sullivan v. Burkin, revocable, inter vivos, pour over trust not subject to elective share determination (T intentionally neglected to provide for wife)

· Testamentary Pour-Over to Inter Vivos Trust:  Settlor creates revocable inter vivos trust by naming trustee and transferring probate assets to trustee; then executes will devising residue of estate to trustee at death under trust terms.  Valid under Uniform Testamentary Additions to Trusts Act provided trust is sufficiently described in T’s will.  Trust needn’t preexist will.
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