Trusts and Estates Final Outline
Chapter #1 - Introduction to Estate Planning (1)
1) Deceased Right to Property (1)
a) Hodel – Indian right to land. (2)
b) Shapira – Jewish son to marry a Jewish girl. (2)
c) Simpson – son granted less than hoped, no dice, no malpractice. (2)
2) Process of Probate (1)
Chapter #14 – Taxes (3)
1) Federal Gift Tax (3)
a) Imposed on “transfer of property by gift.” (3)
b) Annual Exclusion is $11,000 per person per year. More taxable. 18 or over. (3)
c) Spouses are exempt, but may “split a gift to a third party.” (3)
2) Federal Estate Tax (3)
a) Applies to property owned or transferred at death. (3)
b) Marital deduction also applies to these taxes. (3)
c) Terminable interests are not exempt, except in certain situations. (3)
3) Generation Skipping Transfer Tax (3)
a) Rationale: tax should be paid once every generation without avoidance. (3)
b) $1 Million Exemption (3)
4) State Taxes (3)
a) All but one state has a death tax. (3)
b) The way in which states apply their taxes vary. (3)
5) Transfer Taxes (3)
a) Imposed on transferor, unless expressly specified. (3)
6) General Powers of Appointment (6)
a) Common law: testator owns. (6)
b) IRS: Donee owns, and is taxed. (6)
7) Jane’s Tip to Avoid Taxes: You can bequeath the entire amount to your spouse, but allow the spouse to “disclaim” any amount she so chooses. The disclaimed amount will be dispersed into a Credit Shelter Trust (CST) (being certain that it does not qualify for a marriage deduction). The spouse will still be allowed to extract funds from the CST as necessary for certain reasons, plus “maintain current style of living.” When the second spouse dies, the son and daughter are granted the remaining amount, or wife can make a special appointment, and there is no further gift/estate tax, because the trust falls under the unlimited marital deduction. (6, with diagram)
Chapter #2 – Intestacy (6)
1) Everyone has a will. Rich, poor, legislative, etc. (6)
2) Uniform Probate Code – 1969. Many states follow. (7)
a) 2-101: Intestate Estate: no will, governed by code. (7)
b) 2-102: Share of Spouse. (7)
c) 2-103: Share of Heirs (not spouse). (7)
d) 2-105: No Taker. (7)

e) Examples (6-7)

3) Per Stirpes (8)
a) American: split at generational level (per stirpes, representation). (Most preferred) (8)

b) English: split evenly among surviving heirs. (per capita) (UPC 2-106 version, too) (8)

c) Remember: typically a problem when the immediate generation is both gone.

4) In-Laws – typically not a group with standing. (9)
5) Laughing Heirs (9)
6) Half-Bloods (2-107) – treated equally as whole blood siblings. (9)
7) Uniform Simultaneous Death Act (9)
a) Don’t survive 120 hours (5 days) predecease decedent. (9)
b) Janus – couple dies at near same time. (9)
8) Posthumous Children – Uniform parentage act is 300 days. (9)
a) Example: Iraqi children. (10)
9) Adopted Children – rules differ. (10)
a) Vallandingham – adopted no opportunity to inherit from natural parents. (10)

b) UPC 2-113: related through two lines only entitled to one share. (10)
c) UPC 2-114: opposite of case. Adopted take from adopted and natural. (10)

10) Role of Medical Technology (10)
11) O’Neal – child with no real family. No rights to inheiritance without contract for adoption. Dissent: Equity encourages enforcement (but not the law). (10)
12) Non-Marital Children: Uniform parentage act says no matter marital status. (11)
13) Hecht – sperm is property. Public policy cannot overrule the wishes of the testator. (11)
14) Advancments: at common law: advancements count (minority view). (11)
a) UPC 2-109: Advancements do not exist unless expressly noted in will (majority). (11)

15) Expectancy: no heirs exist, we all simply have an expectancy. (12)
16) Bars to Succession (12)
a) Homicide (12)

i) Mahoney – kills husband. Constructive trust. Slayer Rule. (12)

(1) Concept of constructive trust. Conduit to transfer money to future generations. (12)

17) Disclaimer: ability to disclaim property. Avoids tax liability. (UPC 2-801). Jane.

18) Troy – disclaimer to maintain Medicaid unfair. (13)
Chapter #3: Wills Capacity and Contests (14)
1) Mental Capacity: 18 or older and “sound mind.” (14)
2) Natural Objects of Bounty: children, parents, class survey. (14)
3) Strittmater – donate to women’s group. Unsound mind. (14)
4) Historical Reasons: Not a person, protect family, carry out rational. (14)
5) Wright – weird person, but will valid, cause no invalidity if the person’s behavior does not destroy testamentary capacity. (15)

a) Testaor needs to know: what owns, who gets, what saying, etc. (15)

6) Honigman – insane delusion of cheating wife. Insane delusions cause wills to be overturned. (15)
a) Invalid if delusion did or may have caused/affected disposition of property. (15)
7) Mistake - courts will not invalidate based in mistake. (15)

8) Undue Influence – Use Jane’s Rule. (16)
9) No-Contest Clauses – if you contest, you lose it all. Not always enforced. (16)
10) Bequests to Attorneys: unethical, for the most part. (16)

11) Moses – older woman with attorney. Suspicion of undue influence. (17)

12) Kaufmann – gay relationship. Court found undue influence. (17)

13) Seward Johnson/Nina Zagat/Basia (17)
14) Fraud – needs (a) intent (b) purpose. (18)

a) Fraud in Inducement – misrepresent facts. (18)

b) Fraud in the Execution – misrepresents character of will. (18)

15) Father Devine – where fraudulently proscribed, constructive trust to intended. (18)
16) Standing to Challenge – next of kin or named beneficiary, no one else. (19)

17) Tortious Interference with Expectancy - a person can challenge a devisee of a will for interfering with their expectancy. (19)

18) Jane: where bequests vary from intestate, concern on all levels more likely to exist.

Chapter #4 Forms and Formalities

1) Process: Evidentiary, Protective, Ritual, Channeling Function.
2) UPC 2-502
a) Execution – in writing, signed, witnessed. (19)

b) Holographic – when in testator’s handwriting presumption of validity. (19)

c) Extrinsic Evidence – allowable. (20)
3) Groffman – testator signed before witnesses. Unallowable. (20)
4) Parsons – witnesses must be uninterested parties. (20)
5) Pavlinko – wills must be signed by the proper testator. (20)

6) Ranney – self proving affidavit would be effective in lieu if witness on will. Represents more relaxation on standards. (20)

7) Holographic Wills – when not signed by testator, not because they are all handwritten. (20)
8) In Re Johnson – when material portions not in handwriting, may be invalid. (21)

9) Kimmel’s Estate – poor grammer will. Valid since signed. Jane doesn’t like. (21)

10) Revocation – revoke a will by saying that you revoke it, and destroying it. (21)

11) Harrison – where will not found among personal effects, presumption destroyed. (22)
12) Thompson – to revoke, one must mark on the written side of the will. (22)

13) Carter – one will was valid, but revoked, and another had not been duly executed, the will that was properly executed will govern. (22)

a) This is known as the doctrine of dependent relative revocation. (22)

14) Revival – Three categories of laws. (22-23)
a) Will is not revoked unless subsequent exists at time of death. (23)

b) Second will revokes the first. (23)

i) But may be revised at any time with proper formalities OR

ii) Must go through same formal process to be revived. (23)

c) Jane uses UPC 2-509 (23)

15) Integration of Wills (23)
a) Beale – history professor to Russia. Prior will valid despite not for originally intended purpose, new pages not. (23)
16) Republication by Codicil – republish a previously executed will. (23)

a) However, can incorporate an unpublished will by reference. (23)
17) Incorporation by Reference – can incorporate when writing exists and sufficiently identified. (23)
a) UPC 2-513 only allows documents created after the will. (24)
18) Greenhalge – painting withheld. Incorporation by reference allowable. (24)
19) Acts of Independent Significance – leave car, different at time of death. Gets what is in existence at death. (24)

Chapter #5 – Non-Probate Transfers (24)

1) Wilhoit – where contract and testamentary power conflict, contract vetoes. (24)

2) Hillowitz – Partnership is a contract. (24)

3) Cook – insurance contracts govern how changes are made. (24)

4) Anna National Bank – joint tenants not necessarily determine ownership. (25)

5) Farkas – all power in revocable trust, but just write to change. Court found viable, gave up right.

6) Jane’s Elements of a Valid Trust – (a) intent (b) beneficiary named (c) property exists (d) elements must be “squibbed” (not all interest in one person) (25)

7) Pilafas – statute of wills will not overrule express in trust. (26)

8) Reiser – a trust can be tapped to pay a deceased’s creditors. (26)

9) Revocable Trusts – advantages and disadvantages. (27)
10) Franzen – granting power of attorney grants a great deal of power. (27)
11) Admission of Extrinsic Evidence (27)

a) Plain Meaning Rule – use, concerns. (28)

b) Manifest, latent. How to deal with each. (28)

12) Mahoney – extrinsic evidence not allowed with plain meaning.

13) Russell – Roxy the dog. Can’t bequeath to dog, unless intestate accepts.

14) Patent v. Latent Ambiguities (29)

15) Equivocation – a word that could have two meanings. E.g. “My friend, Amy.” (29)
16) Erickson – will a few days before marriage. On error, intent can overrule. (29)
17) Reformation – courts can “fix” donative and other exams. (29)
a) Doctrine of Probable Intent (like in New Jersey) (30)
18) Lapse
a) General, specific, class gifts, residuary, void (& antilapse), etc.

b) Antilapse statutes. Use UPC 2-605, in favor of per stirpes when no taker. 
c) UPC anti-lapse applies to class gifts.

d) Allen – to all my siblings. Only living siblings took. Bad, says Jane, use UPC.
19) Ademption by extinction – bequeathing something that has since been sold (only specific).
a) Wasserman – ademption applies to trusts as well as wills. (32)

b) Identity Theory to avoid ademption. Different Methods.
c) UPC 2-606 has shifted the burden to “create a mild presumption against ademption.”

20) Abatement - trust insufficient to pay debts. Order of abatement. (33)
a) Exoneration of Liens – usually, estate handles debts. (33)
b) Satisfaction of General Pecuniary Bequests – like advancement. (33)
Chapter #7 – Protection of Spouse and Children (33)
1) Separate v. Community (always use separate) (34)

a) We just talk about death, rules for divorce are different.

2) Rights of Surviving Spouse – spouse can never truly be excluded. (34)
a) Social Security

b) Pension Funds

c) Homestead Laws

d) Personal Property Laws

e) Family Allowance
f) Dower (not applicable)

3) Elective Share (see outline) (35)
a) But Joint Tenancy can Exclude (35)
4) Cross – court can elect for an incompetent surviving spouse to take against the will. (35)

5) Cooper – gay life partners are not spouses. (35)

6) Sullivan – property in trust cannot be included as part of estate. (35)
7) Reynolds – property in trust can be included as part of estate. (36)

8) Garbade – prenups can waive their right to take against the will. (36)
9) Pretermission Statutes – Protect against the wife who comes along after last will change. (36)

a) Designed to prevent unintentional disinheritance. (36)
b) Typically does not protect against children. (36)

c) Azcunce – child excluded, and not protected under statute. (37)
d) Espinosa – no standing to sue attorney. Does not apply to statutes. (38)

e) Laura – when disinheriting an heir, that applies to the issue of the heir as well. (38)

10) Testamentary Libel – don’t tell the reason for disinheriting. Just do it! (38)
Chapter #8 – Trusts

1) Definition and Elements: (a) Intent (b) Property (c) Named beneficiary (38)
a) Trustee not needed, because court can always assign one. (38)

2) Six Common Types (38)
a) Revocable 

b) Marital

c) Trust for Incompetent Person

d) Trust for Minor

e) Dynasty Trust

f) Discretionary Trust

3) Hebrew – constructive delivery of gifts. (39)

4) Speelman – rights to “My Fair Lady,” grant of an enforceable right is allowable. (40)
5) Necessity of Trust Beneficiaries – trust needs beneficiaries, but can be unborn, etc. (41)
a) Clark – beneficiary must be ascertainable (“friends” not good enough). (41)
b) Searight – can’t leave to dogs, unless trustee accepts on behalf of the dog. (41)
6) Written v. Oral Inter Vivos Trusts – usually need to be written, esp. for land. Oral occasionally allowed. 
a) The Rhodes Case – Family evicted for not having clean hands. (41)
b) Hieble – son was granted inter vivos, when mother felt better, wanted back. Son was not operating in good faith. (42)
c) Pappas – husband granted to son to avoid divorce. Not in good faith. (42)

d) “Clean Hands” doctrine. Jane’s rule on this.

7) Oral Trusts for Disposition at Death (Semi-Secret Wills) – not typically allowed.

8) Marsman v. Nasca – trustee has a duty to support “Cappy.”(42-43)

i) Trustee has duty to inquire.

ii) Trustees must act with prudence and reason.

iii) Exculpatory not invalid, but may be in future.

9) Spendthrift Trusts – generally free of attacks by creditors. (43)
a) Shelley – spendthrifts safe save for wives, children, etc. (43)
b) O’Shaughnessy – beneficiary of discretionary trust could not have trust raided by creditors. (44)

10) Modification and Termination of Trusts – generally not allowed. (44)

a) Stechell – cannot modify trust, even upon agreement of beneficiaries. (44)

i) Mistake, changes in circumstance may allow it in very limited circumstances. (44)

b) Brown – termination of trust while still serving purpose is unacceptable. (45)

Chapter #9 – Powers of Appointment (45)
1) Power of Appointment – the power to appoint power over your estate. (45)
2) People Involved: Donor, Donee, Objects of the Power, Appointee (45)
3) Types of Powers (46)

a) General Powers - exercisable in favor of the donee, his estate, his creditors, or the creditors of his estate.

b) Special Powers – anything else. If it’s not general, it’s special. 
c) Taxes: no taxes under either type of appointment.

4) Owner of Appointive Property (46)
a) Donor owns at common law, aka relation back.
b) Donee owns at IRS tax law.

5) Irwin Union Bank – creditors cannot reach trust fund until beneficiary exercises his right to collect. (46)
6) Creation of Power of Appointment - There must be “manifest intent” although one may do it inadvertently if not careful. (47)
7) Powers to Consume – whether right to principal exists. (47)
a) Sterner – left to wife, with restrictions. No restrictions may be applied after been bequeathed. (47)
8) Release of Power of Appointment – a donee cannot transfer a right (48)
a) Seidel – one cannot contract to release powers of appointment. (48)

9) Exercise of Power of Appointment (48)

a) Beals – can use general power to create special power without triggering. (48)

b) Loring – when special power is not employed, passes to those who would have received under that special power (48)
Chapter #12 – Charitable Trusts (49)

1) Charitable v. Private – perpetuities rule, who designed to help. (49)

2) Rule of Perpetuities (49)

3) Cy Pres (49)

a) Administrative deviation. (49)

Chapter #13 – Fiduciary Responsibility (50)

1) Responsibilities (50)

2) Rothko – trustees that abuse power removed and fined. (50)

What she wants:

•
Doesn’t matter which law you use.

•
Issue identification.

•
Need a logical argument.

•
Don’t care about majority/minority.

•
Don’t bother citing cases. Doesn’t care about cases.

•
Apply the law! Do not state it.

•
How does the law apply to the facts.

