Trusts & Estates – Johnston 2002

I. Introduction to Estate Planning

a. Valuable important right to transfer property at death as you wish

i. A right to pass property

b. Holdel v.Irving, p. 3, 1987

i. “escheat” provision in Indian land – prohibition on Indiana passing certain parcels of land at death;

ii. The prohibition of transferring land at death equals a ‘taking’ without just compensation

iii. Never say constitutional right to transfer property, but close

c. Ascher Article – proposal to strike at inheritance of adult children; unrealistic, other direction to do away w/ federal estate tax more likely

d. Langbien Article – focus on middle class passing property, mostly w/ pension money; now more w/ education

i. Annuity- take retirement money and annuitize it (insurance pays it out till death)

e. Shapira v.Union Nat’l Bank, p 24, 1974 – T only gives money to son if marries jewish girl in 7 years

i. Arg: unreasonable restriction – violates right to marry w/ state action b/c will probated in court

ii. Dead Hand Control – how much control can T govern a person’s conduct (same as if alive?)

1. Regulated – Public Policy – reasonable restraints OK; absolute restraint invalid

2. Partial reasonable restraint on marriage valid; conditional inheritance allowed

3. Maddox test – case specific w/ proximity and travel…

iii. Law – can restrict a second marriage; can’t induce divorce / separation (except for support $)

f. Probate Process 

i. Assets of deceased go through process to get distributed to heirs or next of kin

ii. Assets transferred at death do not go through probate

1. Life insurance not, payable on death contracts not

iii. Assets in deceased name only, tenancy in common half goes; joint tenancy nothing goes

iv. Decent and distribution – intestacy - real property decends to heirs, personal distributed to next of kin

v. Devised and Bequethed – testate - devise real property and bequeth personal property

vi. Personal Representative = executor (if died testate); administrator (died intestate)(appointed)

1. Responsibilities:

a. Identify Deceased

b. Collect and identify assets

c. Mange estate (stocks, bonds…)

d. Pay decedent’s creditors

i. Notify creditors, have them file claims w/ estate; satisfy valid claims

ii. Two month SOL; but if PR reasonable knows about creditor, must notify and publication is not enough

e. Court costs and administrative expenses

f. Death taxes – state inheritance, federal

i. New tax laws – 1 mill. Exempt, 3.5 in 2009, no tax in 2010

g. Distribute remaining amount/assets

vii. Probate expensive and time consuming

viii. Probate – smoke out creditors w/ SOL; Demonstrate clear title; non-title items go through unless possession demonstrates… jewelry problems – safe-deposit box

1. Formal Probate – supervised by the court and protections; available if any interested party requests it

2. Informal Probate – unsupervised by the court

ix. Small Estates – expedite proceedings apart from informal or formal probate

x. General – different details w/ states

1. Domicliary Probate – probate in state where decedent was domiciled, applicable to all personal property (no matter where located) all real property in state

2. Ancillary Probate – probate in state where real property is located, clear title in state

3. Universal Succession – Europe – property passes on death directly to elementary recipients – heirs take care of it all (UPC includes as option)

g. Professional Responsibility – no lawyer should probate unless he considers himself competent

i. Simpson v. Calivas, p 59, 1994 – 

1. T left ‘homestead’ to wife w/ life estate, rest to son – house, or land too?

2. Probate Court for purposes of will construction – try to determine intent from four corners, unless ambiguity

a. Probate Court – determine intent as expressed in the will

b. General Jurisdiction – determine actual intent of T – malpractice cases

c. Probate Court not take extrinsic evidence, and held all land

i. Even though lawyer’s notes say only means house 

3. Third party beneficiary MAY sue lawyer of T – even though no privity

a. Exception to Privity – Foreseeability of cause of action SO clear

b. Some states very limited – only mistakes on face of will; formalities wrong;

c. Some allow when lawyer negligent for not drafting clear will

ii. Discovery Rule - SOL not run till person finds out, or should have know, about injury

iii. Smith v. Lewis , CA – Lawyer must know law or research it  - reasonable efforts to find out

iv. Horne v.Peckham – lawyer obligated to consult or find specialist even if beyond own expert.

v. Hotz v. Minyard, p 66 – 

1. Same lawyer dealt w/ T and T’s daughter; 1st will left daughter and son a dealership, but T changed to leave both for son; lawyer showed daughter 1st one only, and daughter relied on that to drop a suit

2. NOT malpractice – lawyer had a Fiduciary Duty to daughter, as her lawyer…

a. Lawyer NO duty to disclose existence of new will against client’s wishes BUT

b. Duty to daughter to deal w/ good faith and NOT misrepresent w/ 1st will

i. Conflict of interests – should’ve said can’t show her will and can’t represent her

3. Malpractice – have to show what would have received if lawyer did job right – trial w/in a trial

a. Often allow fee forfeiture where fee have been paid for work improperly done

II. Intestacy: An Estate Plan by Default

a. Intestate Statutes – disperse estate in manner we think they would have if left a will – varies state to state

i. Partial Intestacy – will that doesn’t cover all real or personal property (no residual clause)

ii. State where real property located governs disposition of that property

iii. Heirs – those who take when no will; issue and descendents lineal descendents 

b. Uniform Probate Code (1990)

i. ¼ states adopted; others lifted parts of it

ii. §2-102 – Share of the Spouse – first gets statutory amount

1. Only spouse, spouse gets all but parent gets ¼ of what’s left after statutory amount to spouse

a. Spouse has previous kid and kid w/ T; Surviving spouse gets ½, and T’s kid gets ½; 

b. Surviving spouse gets 1/

2. When spouse has kids w/ other, spouse and parents split

3. When T has kids w/ other, spouse and kids split

iii. §2-103 – if left over from above, or no spouse – all go to descendents; then parents; then siblings; then grandparents; then aunts, cousins… 

iv. §2-105 - No heirs, then escheat to state

c. Simultaneous Death

i. Uniform Simultaneous Death Act – beneficiary predeceased benefactor

1. Wills have implied Condition of Survivorship – otherwise Lapses (statutes) 

a. Wills should anticipate; otherwise assume beneficiary predeceased and try to keep benefactor’s intent – only have 1 probate for property…

2. Intestacy has implied Condition of Survivorship

ii. Insurance Companies = must survive by 120 hours to not have predeceased

iii. Joint Tenancy – if both die simultaneously, ½ to each heirs – treated as tenants in common

iv. Janus v. Tarasewicz, p 78 – 

1. Tylenol cyanide – H died first, even though took at same time, W’s family got $ and H’s mom nothing – b/c insurance went to W estate and now probate; 

a. ‘Survival’ legal decision based on medical evid. – usually brain death

b. New Law – to survive spouse, 120 hours after 1st died, and by clear and convincing evidence (U.P.C.)

d. Shares of Descendents

i. A dies, son B and D alive, but C predeceased; C’s sons take representation… B = 1/3, D= 1/3, C’s sons, F=1/6, G = 1/6 (split equally dad’s share)

ii. Modern Per Stirpes (American)

1. Go to the generation with at least one issue living, then divide among that generation and if one predeceased, their issue take by representation

a. Per Capita with Representation

2. A dies, both kids dead B and C; their kids alive, B has one, D, C has two, E and F; all three split equally.  If E was dead but E had two kids, D and F get 1/3, and E’s two kids split their 1/3

iii. English Per Stirpes (Strict Per Stirpes)

1. Divide by deceased next generation, even if none alive, and issue take by representation

2. A dies, both B and C kids are dead, and B has two kids and C has one; B’s two kids split B’s ½, and C’s kid takes C’s ½ 

a. Follows pattern that would’ve applied had children (B, C) survived A (parent)  

iv. UPC – per capita at each generation

1. If three kids, each get 1/3; but if 2 already died, living gets 1/3, but then rest is split evenly among next generation

e. Negative Disinheritance

i. Common Law – Intestacy not recognize disinheritances 

1. Must account for everything; if property left, goes intestate and not pay attention to a disinheritance – make sure property not lapse (beneficiary predeceased)

ii. UPC – if valid will, recognizes disinheritance and acts as though person (son) predeceased and passes property on to next heirs

f. Shares of ancestors and collaterals 

i. Table of consanguinity – p 92

ii. Parentelic (UPC) – looks first to lineal, then issue, then siblings, then grandparents, then aunts…

iii. Degree of Relationship – count degrees in the book 

g. Adopted Children and Intestacy

i. Non-marital children – common law didn’t acknowledge

ii. Statutes now – treat same as natural children / grandchildren

1. Questions still with father (identifying, but w/ mother get full rights)

2. After child adopted, loses right of inheritance through natural parent

a. UPC says NOT lose right through natural parent…

iii. Trimble v. Gordon, p 115

1. Father acknowledged paternity, but since didn’t marry the mother, child not entitled to rights of intestacy by statute

2. Court says “Unnecessary Discrimination” – NOT have to have married

a. Still must prove paternity – DNA makes easier now…

iv. Hecht v. Superior Court, p117

1. T killed self and left letters to give sperm to girlfriend; 

a. T’s kids protested that Violates Public Policy

b. Rely on Davis case – married couple attempted and then got divorced and frozen sperm not property or persons

c. Jhordon – unmarried women equally entitled to infertilization – father not have to worry about paternity

d. Parapaix case (France) if man intended release of sperm, can release

2. Court - Sperm property and given inter vivos gift – not violate public policy (artificial insemination)

3. Notes

v. Woodward case – mother has twins w/ posthumous conception; wants them to count as heirs of husband to get federal funds

1. SJC determines they are heirs

a. One year SOL for nonmarital kids to bring suit after time of death

b. Must prove paternity:

i. Father consented to posthumous conception (consent to freezing NOT)

c. Father agreed to support children posthumously (not have to be written)

d. Woodward – father died early but later wife used sperm to have kids – SJC said still heirs, but non-marital kids

i. If show he consented and his, and agreed to support

ii. MA – one year SOL from day of death for kids to bring suit

iii. ND and LA specifically say not a parent

h. Advancements pg. 128

i. Applies only in intestacy

ii. T made an inter vivos gift to one child before died, counts as part of sum inherited

1. Satisfaction – similar, but that’s for a when there’s a will

iii. Common law – assumption that the inter vivos gift IS an advancement to what child would get from the estate – counts in that kid’s share

1. If child dies before parent who dies intestate, and advancement affects grandkids

iv. UPC § 2-109– not an advancement unless acknowledged to be in writing; where donee predeceases not taken as an advancement against donee’s heirs

v. Many states changed that NOT presumed to be advancement, but Rebuttable presumption

vi. Hotchpot – kids all got gifts, so add all gifts to estate, then divide that and attribute gifts to each person’s share; if gift exceeds share, then kid keeps but divide rest w/o the excessive amount

i. Transfer of Expectancy

i. For wills and intestacy

ii. Heirs Apparent – knowing who heirs will be if person dies intestate

1. Can NOT transfer anticipated inheritance – no property rights, mere expectancy

2. Can be used as consideration in equity if fair all around

j. Incapacity of Minor to Manage Property

i. Minor doesn’t have capacity to dispose of property = can’t transfer = can’t manage it

ii. Court Requires appointment of Guardians

1. Guardian of the Person – person responsible for care and maintenance of the child

2. Guardian of the Property – manage the assets of the child – Conservator

3. Court appoints guardian for the person/property and guardian ad litem to supervise the guardian

a. Expensive, every action must go through the court

4. Guardians preserve property till 18 or 21; only use income to support child, not principle; some give title and investment power as trustee

iii. Uniform Transfers to Minors Act

1. Name somebody to be Custodian – holds property for benefit of child

2. All laws apply under the act, and not need to create a trust

3. Cheap, nothing through the courts; not same fiduciary duty; must be created through will or during lifetime

iv. Trusts – easiest, most flexible; must be created through will or during lifetime

k. Bars to Succession

i. Homicide – In re Estate of Mahoney , p 141

1. Spouse killed T, spouse still entitled to $ or estate?

2. Law is intolerant: wrongdoer shouldn’t benefit from wrong

a. Many states have laws = slayer statutes

i. Cover both probate and intestacy

3. Approaches:

a. Legal title passes to slayer in spite of crime

b. Legal title not pass to slayer b/c public policy – unwarranted judicial legislation?

c. Legal title passes to slayer, but equity hold him/her to be constructive trustee for heirs or next of kin = legal fiction = Constructive Trust

i. Court here creates constructive trust

4. UPC – slayer doesn’t get anything, goes to T’s heirs, not murderers

5. Varies by state – some need to be convicted, some just preponderance…

ii. Disclaimers – 

1. Donee can refuse to accept = disclaim the gift and avoid adverse tax consequences

2. Validly disclaimed gift passes as though donee predeceased T

3. Common Law – intestate heirs receive fraction/all of estate by operational law, and CAN NOT disclaim or stop it – can only disclaim if testate

a. If try to disclaim still treated as though your and taxed

b. Still disclaiming can allow gift to go on to next heir, and transfer tax avoided

i. Avoids paying two estate taxes, just the first one

1. Since 1 million exempt from estate tax, can disclaim second million, goes to next heir, and neither have to pay estate taxes instead of paying twice

ii. Avoid paying a gift tax and estate tax… just pay estate

4. Creditors can be avoided by disclaiming – passes by donee whose creditors would take it to donee’s heirs and safe from creditors

5. Federal Statute – tax code § 2518 – disclaimers

a. States were all different, now very similar: equal treatment w/ testate and intestate; but must file separately, state and federal and diff. SOL

i. Has to be in writing

ii. Received by transferror’s executor, etc.

iii. No later then 9 months after death; or 9 after 21

iv. Can’t accept interest from gift (dividends) and then disclaim

v. Passes w/ NO direction of person who disclaimed

b. Can have partial disclaim

6. Troy v. Hart, 

a. Donee on Medicaid, and when sister died, other sisters wanted him to sign disclaimer – he did and then still received Medicaid

b. Public Policy – cannot disclaim and still get Medicaid, must disclose that disclaimed and then still lose Medicaid benefits – treated as though didn’t disclaim (even though can disclaim to escape creditors)

i. Must repay all funds given after disclaimed – unjust enrichment

ii. Federal crime for lawyer to assist recipient in disposing assets to stay on Medicaid

III. Wills: Capacity & Contests

a. Capacity = Basics: 18 years old and of sound mind and memory

i. Require Testamentary Capacity:

1. Ensure the will is T’s true desire – what T really wants

2. Heirs have certain rights to be assured if disinherited done by someone w/ capacity

ii. T must:

1. Know nature and extent of property

2. Know persons who are natural objects of testator’s bounty

3. Know signing will and what it means/says/plans

4. How elements relate so as to form orderly plan for disposition of property

iii. Issue of Legal competency

1. Estate of Wright – all testified that not of sound mind b/c T did some crazy stuff (lived in shack, pretended to be dead to scare people…)

a. Court – passed; test – isolated acts, foibles, idiosyncrasies … Not enough and do not bear on testamentary act

2. In re Strittmater – court found woman incompetent when she left all to NWP b/c she was known man-hater

a. Set will aside - Seems sex-biased … probably better argued under insane delusion

3. To draft a will for someone incompetent is against legal ethics

4. Evidence to prove lack of competency

a. Medical witnesses – not as expert, but as observer; Can have expert reviewing files…

b. Lay persons – offer facts, give lay opinion

c. A lot depends if enough evidence to get to jury …

iv. A person w/ a conservator can execute will for them, 

1. Under conservatorship, still lose right to contract and make gifts – higher level then will

2. Competence to get married LOWER then to make will

a. Lee – deed and will made same day, will OK but deed invalid

b. Insane Delusion

i. Legal, not medical concept – T believes facts despite all evidence and reason to the contrary, and conducts as though facts are true = acts w/ insane delusion

1. Different then mistake, b/c there if presented w/ facts would’ve realized truth

a. Insane delusion: “all Irish have red hair, but 10 Irish brunettes in front of you”

2. The provision caused by insane delusion fails; if all made under it, all fails

ii. If there was ANY basis for the belief, then OK, even if belief wrong

iii. In re Honigam – p. 166 – H obsessed w/ idea wife having affair

1. Changed will to give her nothing, but minimum so couldn’t take against

2. Rational in all other aspects but the affair

3. Jury found no reason or basis for belief at all, so provision void by insane delusion

c. Ante-Mortem Probate

i. Person can go to court and show all names mentioned in all wills and show testamentary capacity and no undue influence = declares validity of the will

ii. Can do irreparable damage to family b/c urges kids to prove parent incompetent, and if lose can disinherited – if later will can contest again

d. Undue Influence – similar to testamentary capacity – but different, just go hand in hand

i. Jurisdictions define or jury determines

1. Many, may have partial invalidity to specific provisions

ii. Typically:

1. Testator susceptible to undue influence (elderly, diminished capacity…)

2. Influencer had BOTH disposition and the opportunity to exercise undue influence

3. Disposition is result of undue influence

iii. Lipper v. Weslow – p. 177

1. Grandmother left all to children of 2d marriage and not to grandchild from 1st

a. Son (from 2d) made the will (lawyer) – facts of disfavoring grandchild are circumstantial

i. Some states have Presumption of Undue Influence – beneficiary in confidential relationship and involved in making the will (lawyer)

1. Then lawyer must prove NO undue influence (HARD)

b. Not able to prove undue influence  - proved relationship etc, but not that T’s mind was weak… if that, then burden would’ve shifted to lawyer

iv. In re Will of Moses – p 188

1. T left tons of $ to young lawyer-lover  - another lawyer drafted will w/o lover’s help

2. Sister contests b/c lawyer relationship should create presumption of undue influence

a. Lawyer-lover had represented her in other ways… just not w/ will

3. When a lawyer is a beneficiary, then rebuttable presumption arises (unless relative) 

4. Court wanted drafting atty to pry more about sister/family; drafter felt complete strong intellect and only asked minimal questions… seems to have come out wrong

5. Notes

a. Non-marital relationships are evidence of undue influence (sex makes people susceptible to deception)

v. In re Kaufmann’s Will – 

1. Gay lovers, left all to his lover

2. Explained it in will, and in letters to family asking not to contest…

a. Was all turned around as evidence of undue influence

b. Totally wrong outcome….

c. Provisions explaining why disinherit can be turned around as still undue influence

3. Notes

a. Video tapes can be good, but only if looking strong

b. Affidavits can be used – psychologist talk to T on day executed, then just use affidavit

c. Lawyer can be name as executor – Johnston thinks it should be unethical for lawyer to name self as (creating business for self) but practice on rise

i. And if named, should have T explain in own handwriting or on video – if large executor’s fee

vi. Bequests to Attorneys

1. Lawyer-Drafter is beneficiary, then Rebuttable presumption of undue influence (unless related) and only rebut by clear and convincing evidence – also raises ethical code questions…

2. Model Rule 1.87 – some states say only in violation if donee/attorney is left more then their intestate share

e. No-Contest Clauses – 

i. Discourages will contests – any beneficiary who contests takes nothing

ii. A few jurisdictions hold them against public policy, b/c may prevent legitimate contests

iii. Majority enforce unless probable cause for contest

f. Conflicts of Interests

i. Can’t represent T and beneficiaries (like car dealership case)

ii. Problems when same firm represents H and W – not unethical and may cause problems… very expensive

[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[[

g. Fraud

i. Provision in will procured by fraud is invalid; remaining stands unless fraud goes to entire will

ii. Fraud consists of:

1. False statements of material facts

2. Known to be false by the party making the false statements

3. Made w/ the intention of deceiving the T

4. Actually deceived the T

5. Causes the T to act in reliance on such statements

iii. Types:

1. Fraud in Execution: T tricked into signing document not knowing it to be will…

2. Fraud in the Inducement: T was fraudulently induced into making a will (in return for false promise of care…) or provision (excluding child b/c said dead…)

a. Person misrepresents facts that causes T to execute the will; include provisions in favor of wrongdoer, to refrain from revoking or from executing…

]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]]

IV. Wills: Formalities & Forms

a. Attested Wills

i. Requirements of due Execution – very strict… must comply w/ statutes

ii. Statute of Wills – 1540

1. Prior to it, couldn’t devise real property at death

2. Law enforced primo genetor

3. Required will to be in writing, but not signed

iii. Statute of Frauds – 1677 

1. Need three witnesses

2. In writing and Signed by testator

iv. Wills Act – 1837 – increased formality

1. Two witnesses – present at same time, sign in alls’ presence

2. In writing Testator signs at the end of will

v. UPC §2-502

1. In writing

2. Signed by at least two individuals, w/in reasonable time after T signs or attests to signature / will – relaxes formalities b/c not all need to be done in presense

3. Holographic Will – if not meet above, but signed and material portions in T’s handwriting

4. Intent of document can be supported by extrinsic evidence; for holographic will, parts not in handwriting

vi. Many instances formalities aren’t met – and will/codicil not enforced

1. Purposes

a. Ritual Function

i. Communicates weight of action to T, makes it clear binding at death

b. Evidentiary Function

i. To reflect intent of T, since only operatable at death and T can’t testify

c. Protective Function

i. To safeguard against overreaching beneficiaries (undue influence issues, etc.)

2. Will substitutes allow for other ways w/o formalities to pass lots on at death, and no problems so wills shouldn’t have such formalities too

vii. Requirements vary from state to state – usually T must sign at end of will, and in presence of 2 or 3 witnesses

viii. In re Goffman – p 227

1. Didn’t proclaim / acknowledge signature (testator) before witnesses at same time …

a. Line of Sight rule – needed to see signature when acknowledging it; see witnesses signing (can’t see through the wall, even if in next room)

2. Doesn’t seem witnesses have to sign in front of each other, only in front of T

a. Wills Act – Implied both need to sign in each other’s presence

b. Model Probate – Clear must sign in presence of each other

c. UPC would’ve been different b/c witnesses can sign after T and no line of sight necessary (nodding to it in pocket would’ve been enough)

3. Atty probably would be liable in malpractice b/c not present and didn’t sufficiently explain to T

ix. Requirement of Presence

1. Line of Sight Rule - T must be capable of seeing witnesses signing it (Cuningham); may not have to actually see, but must be able to were T to look (exception for blind)

2. Conscious Presence – know through general conscious (hearing…) that being signed 

a. Opposite of line of sight…

b. Over the phone not enough

3. No requirement that wills be notarized except for LA

x. Requirement of Signature

1. Letter X sufficient if can’t write; initials enough if prove intent – intent key

xi. Witnesses

1. Most states, witnesses must be disinterested – not beneficiaries in will

a. Common Law – whole will invalid unless 2 disinterested witnesses

b. Purging Statutes – not invalidate whole will, just interests of the witness

i. Some states only purge beyond what would get in intestacy

2. Witnesses must be Competent

3. Estate of Parson – p 236

a. 2 out of 3 of the witnesses were beneficiaries – only one not

b. If gifts to the witnesses invalid, goes intestate (no residual provision) = partial intestacy

c. One witness tried to disclaim the gift to make other’s valid; but disclaimers only go back to the time of the transfer, T’s death

i. At time of execution of will, still no disclaimer so still interested party and those gifts still invalid

ii. Purging statutes eliminated those gifts

d. Defeated intent of T w/ this – CA now allows witnesses to be beneficiaries (so does UPC)

4. T usually must see pen on paper of witness signing

xii. Additions after signature – T writes in longhand, at end, and signs again underneath

1. Court tends to be more lenient if not dispositive

2. Must be added before T signed and before witnesses signed

3. If below signature line after signed, it would be codicil and invalid b/c not meet requirements

xiii. Recommended Methods of Executing a Will

1. Read over will

2. Fasten pages tightly together; and number pages

3. Make certain T read and understands

4. Lawyer, T and witnesses in room and no one leaves till all done

5. Lawyer asks T – is this your will? Have you read and do you understand? Does it dispose of property in accordance w/ your wishes?

6. Do you request witnesses to witness you sign will? (name them)

7. W/ all watching, have T look over and sign every page and at end

8. One witness reads attestation clause, (unless self-proving affadavit at end UPC style) and signs underneath it

9. Each witness signs and initials every page, w/ address next to signature

10. Self-proving affidavit typed at end of will, all done right and under oath and then notarized

a. UPC can combine attestation clause and self-proving

xiv. Self-Proving Affidavit – swearing what happened and signed and notarized = separate from will, or combine – makes probate easier, even if witnesses not available

1. Not necessary but easier, UPC created and many states adopted

2. One step – T and notary all witness and sign once

3. Step- two – witnesses sing will and then affidavit

b. Safe-Keeping Wills

i. Put in safe deposit box, etc…

ii. Good w/ lawyer, b/c if T wants to change, and do legally w/o worries…

iii. Register of Wills – clerk at probate court

c. Curative Doctrines

i. Mistake in execution of will = cure denied

ii. In re Pavlinko’s Estate – p 247

1. Russian couple, not speak English, mistakenly signed the other’s will – clear accident

2. Intentions are clear, and court wants to uphold will, but won’t – clear language of the law, need to have signed own will

a. Today would likely find way to uphold; in re Snide similar but court upholds by reforming will to carry out intent (could use ambiguous…)

3. Must follow required statutory language

4. No Doctrine of Reformation in Law of Wills

iii. Peters – notarized before it was witnessed; not witnessed w/in reasonable time after T signed; not satisfy formalities

iv. In re Will of Ranney – p 252

1. Law firm using ‘one step’ approach – witnesses signed the self-proving affidavit and not an attestation clause, at the end of the will

2. Literal compliance = NOT count as attestation clause and not satisfy requirement for will

3. Substantial Compliance – by ‘clear and convincing’ evidence that the T’s intent to have it serve as his will

a. W/ evidence, and substantial compliance, then valid

b. Must come awfully close to full compliance

c. Like other countries’ laws

v. UPC §2-503 – gives court power to dispense w/ some formalities when clear and convincing evidence that decedent intended document to be will = Dispensing Power

1. Harmless Error

2. Not focus on “near miss” like substantial compliance

3. Not many states follow: hesitant to give that power to the Probate Court

a. Wills Act = 1) in writing 2) signed by T 3) attested by witness

d. Holographic Wills – p 262

i. Hand written and signed by T = not need attesting witnesses

ii. Some states, entire will must be written by T

1. Others, just certain provisions

2. Problems w/ stationary, certain words written by others…

iii. UPC §2-502 – liberal language = substantial provisions must be in T’s writing

1. Can then look at non-T handwriting to determine testamentary intent…

iv. Some states must be dated

v. Estate of Johnson – p 264

1. State recognizes holographic wills – T filled in will form, had it notarized, but never had witnesses sign

2. Must be able to determine from the handwritten words the testamentary intent – any printed words must be entirely rejected as surplussage

a. Only had “estate” in own handwriting, but ignored context b/c not handwritten

3. Muder case similar, but allowed b/c written “I give to…” and court paid attention to both printed and written words… Johnston like better…

vi. Statutory Form Wills – some states allow printed form wills that are well done, and made part of a statute – still must be executed in required manner

vii. Smith case – letter to lawyer saying what wanted in will – lawyer never made will, but letter is clear

1. Letter NOT count as a holographic will b/c only intended as a letter, not as a will

2. Intent is most important

3. Atty. Also written on it showing not think will – may be liable for malpractice

viii. Kimmel’s Estate – p 271

1. Letter from father to sons – saying what he wanted sons to have…

a. Was letter intended to be his will? Casual signature suggests not… “father”

2. Signing in a casual way may indicate not intend to be a will…

3. Sympathetic opinion and court said valid will… 

e. Conditional Wills – 

i. Will states a specific event, trip, etc. that may result in death (not returning…)

ii. Motivation for making the will, so will can be probated even if death caused by something else, will is NOT just valid on condition of that trip, etc.

1. Eaton – event not cause death, but upheld as only testamentary document of deceased

f. Revocation of Wills 

Wills are subject to modification or revocation during T’s lifetime

i. By subsequent writing executed w/ testamentary formalities

ii. By physical act, like destroying, obliterating or burning – usually in statute

iii. Revocation by operation of law

1. Carrying out presumably what T would have done (after divorce, not to former spouse..)

iv. Oral revocations not valid – too easy for fraud

v. Subsequent will that does not expressly revoke 1st will but makes complete disposition of T’s estate, presumed to replace prior will and revoke it by inconsistency

1. When 2d will doesn’t make a complete disposition of estate then only a 

a. Codicil – subsequent will supplements 1st will but doesn’t replace

b. If 1st will is revoked, codicil is also revoked b/c not a new will but only part of 1st one

vi. Revocation by Physical Act – at T’s direction, in T’s presence (some states – conscious presence)

1. Harrison v. Bird – duplicates of original will; T wanted to revoke, and lawyer tore up one into little pieces and mailed to client

a. Found the letter mailed w/ pieces, but never found pieces

b. Presumption: if will traced to T’s possession, and can’t find it, presumed destroyed and will revoked

i. Rebuttable, burden on proponent of will

c. Lawyer’s tearing of will not enough b/c not in T’s presence, but absence of the will after given to T is enough

i. Proxy revocation – destroyed in T’s presence 

2. Probate Lost wills – if can’t trace to T and still can’t find, if clear and convincing evidence to show contents of will, then probated (photograph)

3. Thompson v. Royall – p 280

a. T wanted to revoke will and codicil; lawyer wrote on back of first page will null and void… and she signed

i. No witnesses to her sign, and not written in her handwriting

1. Would have to comply w/ wills act (or holographic)

ii. No marks or clear destruction to the writing of the will

1. Cancellation – if write “void” must actually touch

iii. No subsequent will to replace by inconsistency

4. Destroying a copy not enough, must destroy the original

vii. Partial Revocation – 
part of will stricken out

1. UPC §2-507 – allows any will or part thereof to be revoked

2. Some states not allow, b/c by striking part of it, increases gift to someone else

a. Just treat as though nothing stricken out (look to other copies to determine what it was)

viii. Dependent Relative Revocation and Revival – p286

1. Conditional Revocation – 1st will is valid; execute a 2d will that T thinks is valid and then revokes 1st will by physical act;

a. Turns out 2d will not valid, court must determine: would T have revoked 1st will if knew 2d invalid? Rather 1st will or intestate?

b. All turns on T’s intent…

c. Equitable Doctrine- court may disregard revocation if finds the act of revocation was based on a mistake of law or fact and wouldn’t have revoked if T knew truth

2. Carter v. First United Method. Church of Albany – p 286

a. T made handwritten changes to will and struck out parts of it… handwritten not valid changes, never signed

b. If T knew changes weren’t valid, would she have struck out provisions still?

c. Dependent Relative Revocation and Revival applies and then struck out provisions become valid, if think T would have not struck out w/o changes

i. Try to salvage T’s intent; wouldn’t have wanted intestacy

ii. Just look at changes – just making gift bigger/smaller, but still would want gift to person, rather then intestacy w/ no gift…

1. Compare distributions to tell intent – presumption against intestacy

3. Doctrine of Revival 

4. Estate of Auburn – p 292

a. Valid 2d will revokes 1st will by inconsistency – then later revokes 2d will, does 1st will become valid again through DRR?

i. Intent was to revive 1st will, and T thought doing so by revoking 2d

1. DRR applies in this case – carry out intent – in a state that recognizes revival

2. This state not recognize revival – DRR can apply to 2d though so closer to intent (not intestate)

b. This state = Limited Doctrine of Revival – only revive earlier will if re-executed or published

i. Done by statute – restricted revival

ii. Codicil = republishing will

5. English Rule (Common Law) = no part of will is effective until T dies

a. Make 2d will, even if revoke 1st, and then later revoke 2d, still 1st good b/c both stand until death: so revoke 2d will, then no need to revive 1st b/c that still good “automatic revival”

i. Like 2d never existed b/c nothing valid until death

6. UPC §2-509 – allow revival of 1st will if evident from evidence T intended to revive 1st 

a. If 2d will wholly revoked 1st will, even when 2d revoked 1st still presumed revoked (can rebut by T’s statements and all circumstances)

b. If 2d only partly revoked first (like a codicil) and 2d revoked, 1st still valid and all of it revived

ix. Revocation by Operation of Law

1. Change in Family circumstances – most states, divorce revokes any provisions in will for former spouse

a. To keep former spouse in, must make new will and include

b. Will read as though former spouse predeceased T

2. UPC §2-804 – revocation by law operates to divorced spouse and relatives of divorced spouse

3. Common law – marriage after execution of will not matter; but marriage and then a baby revokes the will

4. Some states – w/ statutes - marriage not affect will at all (some follow CL)

5. Some states – no statutes – 

a. Most – marriage revokes will only to extent of providing new spouse w/ an intestate share - - after that share, will operates as was w/ remaining assets

b. Minority – marriage revokes will entirely

c. Will not revoked at all in either case if:

i. Will provision for new spouse

ii. Say new spouse omission intentional

iii. Appears will made in contemplation of marriage

g. Components of a Will

i. Doctrine helps determine who takes what property when there is a document and act not executed w/ testamentary formalities – use extrinsic evidence

1. Incorporation by reference

2. Acts of independent significance

ii. Integration of Wills

1. All papers present at execution and intended to be part of will are integrated into will

a. Problems when not fasten papers together well

2. Sufficient connection of language carried over from page to page – internal coherence

iii. Republication by Codicil

1. When make a codicil, will is considered “republished” or re-executed b/c updating will

2. Will must be prior validly executed when codicil made to it…

a. If codicil for 1st will, even though 2d made and revoked 1st, 1st republished and revokes 2d by implication

iv. Incorporation by Reference – UPC §2-510

1. Writing in a will manifests intent and describes writing sufficiently that is in existence when will executed – that writing can be incorporated into the will – even though not have to satisfy testamentary formalities

a. Requirements:

i. Document in existence at time will executed

ii. Will expressly refers to document in present tense

iii. Will must describe so clearly that no mistake as to what writing  

iv. T must have intended it to be incorporated in overall testamentary plan

2. States w/o incorporation by reference use re-publication by codicil broadly 

v. Clark v. Greenhalge – p 303

1. T made will in 1977 and told executor about notebook w/ list of bequests…notebook (1972) mentioned in will, as memorandum, and executor knew about it. T made changes over time to notebook and gifts – in 1980 made two codicils changing will

a. Executor followed all except for giving one gift from notebook

b. Because of codicils, notebook incorporated into will (notebook not changed after codicils, so satisfies all requirements… codicil republished will…)

vi. How to get around requirements – leave list to executor – like imposing a trust; b/c list wouldn’t satisfy the incorporation requirements; can be seen as gift to executor – problematic

vii. Dimmit – deed to niece never actually given to her, but will clear enough and intent for T to give to her so incorporated it b/c deed predated will

viii. UPC § 2-513 – Separate Writing Identifying Bequest of Tangible Property

1. Will may refer to specific list disposing of tangible property (not real estate, not money) not disposed of in will

a. T must sign, and describe items and devisees w/ reasonable certainty 

b. May be prepared before or after execution, be altered

ix. Johnson v. Johnson – p 311

1. T typed will, then wrote on bottom $10 bequest to brother and signed and dated. Expressed to all that it was his will (he had one) – court said the 10$ bit was a codicil, saying made codicil to will

a. The holographic codicil republished and validated the will, even though the will alone was invalid (not holographic, not witnessed)

b. Seems to be wrong… how have codicil w/o will? 

i. Should have used incorporation of reference, w/ the holographic will incorporating the typed one…

x. Acts of Independent Significance

1. Will can make reference to acts outside of the will – non testamentary acts; resort to the facts outside the will to determine beneficiaries

2. The acts have significance apart from the will – don’t effect the will

3. UPC §2-512

a. Will may dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions made by the will

b. May occur before or after execution of the will, before or after T’s death

c. “I leave my car at time of death to my niece, and $10 to each employee” right before death, T bought new car and fired and hired new employees – all valid

4. The act must have significance in and of itself – can’t just be to manipulate the will

a. Where something is – also there to keep it safe (lock box) in a drawer, no

b. Principle motive can NOT be for the will, but for some independent reason

V. Will Substitutes: Non Probate Transfers 

a. Transfer made at death, by law – no probate = Most deal w/ life insurance

i. Life Insurance issues – can beneficiary of life insurance policy be changed by will

1. Usually Insurance co. require written notice of change – will not work

ii. Payable on Death Contracts increased – IRAs, Retirement Equity Act …

1. If contract invalid will pass under will to beneficiaries

b. Wilhoit v. Peoples Life Insurance Co. – p331

i. Life insurance policy left funds to Wife, who then left in bank as trust for O – O made will leaving all to Wilh

1. Wife also left all funds to Wilh – but if not a valid POD, b/c not in real trust, then goes back to her estate and goes through will

ii. Beneficiary of insurance policy cannot designate a successor beneficiary to take if die

iii. Wife’s deal w/ insurance co. after H’s death was separate from the policy; and payable on death agreements other then insurance co. are invalid b/c not comply w/ the Wills Act and it was a testamentary act

1. Money went back to estate and went through will

2. No condition of survivorship in will substitutes

iv. This is minority view – most states now uphold POD contracts

c. UPC §2-706 – Substitutes the issue of the named beneficiary who does not survive the benefactor

d. Estate of Hillowitz – p 336

i. Investment club, all buy stock and have interest in partnership – provision if die, interest goes to the spouse – is this an ineffective attempt to run around law of wills, since partnership agreement not a valid will

ii. Court – valid third party beneficiary contract, payable on death – valid will substitute and not have to conform w/ law of wills

iii. Precedent from Mcarthy case – court departed from it and recognized it

e. UPC - §6-101 – Provision for a non-probate transfer on death in a contract is non-testamentary

i. Beneficiary cannot be changed / name beneficiary by will, or other instrument 

f. Cook v. Equitable Life Assurance – p 339

i. T had life insurance policy w/ 1st wife beneficiary; after divorce, stopped paying and was paid-up term

1. Never changed the beneficiary, as company required change in writing sent to them – 14 years later never changed

ii. T made holographic will leaving policy to 2d wife and kid – invalid

iii. Can NOT change beneficiary in valid, will-substitute – policy is a valid contract and can’t be contravened by T’s intent in a will

1. Divorce not automatically revokes will substitutes, like it does w/ wills

2. Very few exceptions – sudden death…and no time to change

g. Multiple Party Bank Accounts
i. Joint and Survivor accounts - both have access and survivor takes balance

ii. Joint account, Payable on Death - only one has access and survivor takes balance 

iii. Joint account, Agency Account -  both access but only one gets balance at death – other no longer has rights

iv. Savings Account – Totten trust

v. Franklin v. Anna National Bank – p 345

1. T has 1st name on account w/ his, but later changed to 2d name – bank gave money to court to decide

2. Not clear if joint account w/ survivorship, or agency account (access but no right)

3. Court: T always had control of account, made deposits…put name on if needed help w/ care – no right to survivorship – was not meant as payable on death or inter vivos gift

a. Admitted extrinsic evidence to show what type of account meant to be created

b. Some states may have just said created joint account w/ right of survivorship and that’s what it is…

vi. Totten Trust – 

1. Savings account trust is allowed in most states – Account in name of A for B; A can withdraw but B gets at A’s death

2. Not a testamentary gift (so not need to satisfy law of wills) but valid substitute and similar to payable on death accounts

3. Beneficiary may be changed in a will

vii. UPC §§ 6-201, 6-227

1. Joint and survivor accounts, agency account, and payable on death accounts all allowed, Totten Trust treated as payable on death

2. Extrinsic evidence allowed to show purpose of account (what meant to be)

3. §6-211 – during lifetime joint accounts allows access to proportion of each deposits, unless clear and convincing evidence to contrary

4. POD beneficiary cannot be changed by will; issue of beneficiary can take (§2-706)

h. Joint Tenancies in land most common will substitute – (poor man’s will)

i. If want to leave your share in will, must transfer out and then back to make it tenants in common

ii. Sometimes turn into a Life estate w/ remainder to avoid probate

VI. Construction of Wills

a. Use of Extrinsic Evidence

i. If plain meaning of will clear on its face, NO extrinsic evidence allowed to show meaning

ii. Some jurisdictions treat as presumption that can be overcome w/ strong evidence of a contrary meaning

iii. Parole Evidence can be used to resolve ambiguities in will:

1. Latent Ambiguity

a. Not appear on face of the will but when applied to T & facts, can have more then one meaning

2. Patent Ambiguity

a. When uncertainty appears on face of the will – when % or math doesn’t add up right (Ackeley)

b. If court can correct from 4 corners, it won’t allow extrinsic: traditionally not use extrinsic at all to correct, modern allows

3. Many jurisdictions more restrictive w/ Patent then with Latent; some treat the same

a. In Estate of Black – court held what “UCLA” meant as latent so could use extrinsic…if patent couldn’t 

4. Personal Usage – T’s idiosyncrasies (if call someone or something other then name…)

iv. Mahoney v. Grainger – p 410

1. Language of will not ambiguous, said “my heirs” but told lawyer only her cousins (not know other heirs…)

2. No extrinsic evidence allowed to show intent when clear, plain meaning – not allowed to use when a drafting mistake

a. Strict application here - 

3. Notes:

a. In Re Estate of Smith – bequest seems unclear to which location – court looked at language and not allow extrinsic, 

v. Equivocation – two or more people or two or more items of property meet same description = ambiguity

1. Leave to someone’s wife…later person gets divorced and remarried…extrinsic allowed

a. Latent ambiguity (Ihl v.Oetting)

vi. Fleming v. Morrison – p 414

1. T made will to leave all to a girl, but told lawyer really just a fake to get her to have sex

2. Didn’t comply w/ all statutory requirements (only 2 witnesses not 3)

3. If requisite intent not there (since it was a sham) then void

4. Court gets around extrinsic evidence by saying one witness not count b/c knew sham…

vii. Estate of Russell – p. 417

1. T holographic will leaving everything to friend and dog – unclear how much to each; When dog dies, heirs contest saying all assets should go intestate, and dog can’t take under a will;  friend wants Extrinsic evidence to show T’s intent: leave all to friend, and to care for dog

2. Latent ambiguity as to who “roxy” was (dog) so court used extrinsic there; but not to determine amount left and why…Formal Approach – half to dog and void

viii. Mistakes

1. Misdescription of property – Patch v. White – wrong lot #, just strike that out and not void whole thing – allowed extrinsic

a. Breckheimer – court allowed gift to nephew’s wife where T accidentally listed 1st wife’s name in will executed post-divorce

2. Scrivener Mistakes

a. Conn. Junior Republic v. Sharon Hospital – Scrivner’s errors cannot be corrected if no ambiguity – majority

i. T originally left $ to 6 charities, later codicil changing beneficiaries to other charities – had to later change b/c of tax code and atty accidentally put old charities names back in

ii. T intent clear through extrinsic evidence, but court not allow b/c no ambiguity

1. Signature also ratifies error

b. Erickson v. Erickson – T thought will provided for marriage the next day, w/ new wife (b/c marriage revokes will in this state), but scrivener error. Court allows evidence of error to establish intent – clear and convincing

c. Applies when:

i. Attorney’s drafted error (attorney must have been drafter)

ii. Clear and Convincing evidence to prove mistake

d. Total minority, never followed

i. Many – matter of law – once will signed, ratified any mistakes

3. Notes

a. Better to correct error then to sue for malpractice b/c prevents windfall to unintended beneficiary

b. Atty may be dead …

VII. Restrictions on the Power of Disposition: Protection of the Spouse and Children

a. Rights of Surviving Spouse

i. Common Law

1. H & W own separately all property each acquires, unless put into joint ownership

2. Most states have Elective Share statutes to provide protection for spouse

a. Typically: elective share of 1/3 or ½ that may be taken from decedent’s estate instead of taking under the will

b. CL – elective share only out of probate estate, so easy to pass things so wouldn’t go to probate and leave that estate small

3. Now: UPC = augmented estate; homestead exception, family allowance

ii. Community Property – each own undivided ½ of all property; each can devise ½ as like;

1. Not part of property – gifts, bequests and inheritance (remains separate); property acquired before marriage remains own

2. Divorce is easy b/c each already owns half

3. 9.5 community property states

iii. Other Rights

1. Social Security – can’t shift to anyone but the spouse (1/2 of all)

2. Private Pension Plans – ERISA – ½ must go to worker’s spouse, unless the spouse consents to changing the beneficiary

3. Homestead – Creditor can’t take home from spouse and children – at death can’t leave spouse and children destitute

a. Most states put limit on amount of house protected (many not much at all)

4. Personal Property Set Aside – can have certain items of property exempt from creditors (like homestead – varies from state to state)

5. Family Allowance – some states – may petition for allowance to provide from maintenance during administration of estate

6. Dower and Curtesy – protection against disinheritance – most states abolished

a. Dower – if H dies, life estate in 1/3 of all his real property 

i. Inchoate Dower – interest exists during life of spouse, H can transfer all property, but W still has 1/3 interest in it – wife can waive

b. Curtsey – H gets life estate in all of W’s property, only if issue was born

iv. Modern: Elective Share (forced share)

1. Usually 1/3 , spouse can decide if take what was left them in the will, or the share

a. Some state just probate estate, others (and UPC) augmented estate – probate and non-probate estate combined

i. Some states give fee simple in the 1/3, some only give life estate in 1/3

b. UPC handout – schedule to determine elective share – takes into account length of marriage, non-probate…

2. Must file election

v. In re Estate of Cross – p 488

1. W in nursing home, incompetent, on Medicaid… court appoints to decide whether to elect against will; has to try, b/c otherwise could lose Medicaid b/c didn’t get the money and it would still count

a. If adequate to provide for spouse during rest of life (life expectancy taken into account…)

2. UPC §2-212 – if guardian takes elective share to support spouse, then amount that exceeds what spouse originally left goes into custodial trust and will go back to estate when not needed (when spouse dies) then distributed according to will

vi. In re Estate of Cooper – p 492

1. Gay partner not able to take elective share – gay relationship not ‘spousal relationship’

a. Even though NY case allows gay partners as “family members’ for rent control

b. Property Subject to Elective Share

i. Determined by statute, interpreted by judicial decisions

ii. Historically only looked at probate estates and not at will substitutes

iii. States vary

1. Some not allow at all (GA)

2. Statutes allow election

a. Probate only

b. Judicial interpretation

i. Look to intent (subjective or objective)

ii. Fraud on marital rights

iii. Illusory transfer

c. Expansive statutes

d. Pre-1990 UPC

e. 1990 UPC (best for surviving spouse)

iv. Kerwin v.Donaghy – H put all assets in trust for daughter, court held not part of “estate” which is only probate estate so trust not included when taking election

v. Sullivan v. Burkin – 

1. T (H) set up trust w/ all his assets, and specifically left out wife and grandson; W argued invalid trust, so becomes part of estate for elective share

2. Court: valid non-testamentary trust, BUT, T retained so many rights and power over trust that for equity it should be part of the estate – Court rules Prospectively, so W not get to include trust in estate…

a. Future – inter vivos trust part of estate if created during marriage and T had general power of appointment (objective test)

b. Newman v. Dore – trust T retains so much power over is an “illusory” – not totally invalid, but part of estate; OR if intent of T to deprive spouse of statutory share then …(subjective).

c. Both narrow decisions, seeming so not apply to life insurance, POD, bank accounts…

3. Intent Test

a. If intended to disinherit by creating substitutes, substitutes are subject to election

b. Difficult to determine subjective intent

c. Can look at objective intent

vi. Pre-1990 – handout – allowed for augmented estate

1. pro-rata share of each beneficiary…

vii. UPC – Augmented Estate - §2-203 – based on community property system

1. Estate includes:

a. Probate estate

b. Non-probate and inter vivos transfers made w/o consideration during (and some before) the marriage

i. All gifts from T to spouse and gifts spouse gave to others

c. Add up all property of both spouses, and split it according to a percentage based on length of marriage

i. Sliding scale – only find that here

2. All beneficiaries – all who benefited from augmented estate – give up pro rata share to pay the elective share to spouse

viii. NY statute – similar to pre-1990 UPC – includes certain substitutes and outright gifts, but not gifts from T spouse

ix. In Re Reynolds – p 513

1. Trust set up as irrevocable, leaving all to kids and none to spouse – if irrevocable, then not testamentary and can’t be touched;

2. T had retained power to appoint remainder, in effect a power to make testamentary transfers and therefore it could be touched

a. UPC - Normally would not be included but that T had use of income for life

x. General Power of Appointment – means at any time can appoint power to self, (just like owning) or to anyone (very valuable right)

1. Lifetime – can give to self whenever

2. Testamentary – take income and then give it all to others when die; can’t appoint self

xi. Special Power of Appointment – limited, can’t appoint to special group of people [often - self, estate or creditors]

xii. Waiver – pre and post nuptial agreement

1. In re Estate of Garbade – p 518

a. H&W signed pre nuptial agreement waiving rights to elective share

b. W claims fraud, duress… but she signed, read it over, could’ve gotten lawyer

i. Treated same as a contract, burden on her to prove fraud…

2. In re Grieff – burden shifted to T to show NOT fraud, duress w/ pre-nup b/c fact-based, particularized inequality established

a. Pre-nup invalid b/c H got W lawyer…

3. UPC – right to elect can be waived before or after marriage by written contract…

xiii. Spouse Omitted from Will

1. Some states, marriage revokes previous will; spouse takes under intestacy

2. Some states, marriage not effect will; spouse can take elective share

3. Estate of Shannon – p 530 – Pretermitted Spouse

a. T left all to daughter, disinheriting everyone else; 12 years later got married… never made new will

i. Disinherit clause NOT enough to rebut presumption that T did NOT intend to disinherit spouse

ii. Spouse could take intestacy share, b/c pretermitted (not in will from before marriage) if only omitted (not in will made after marriage) would take elective share

1. Omitted Spouse is intestate share

b. Hyer v. Flaig – wife asked lawyer to make clear in will NOT leaving to H, but to daughters, right before getting married… lawyer messed up and H got to take intestate share (pretermitted)

xiv. Children Omitted from Will

1. No laws to protect children – but courts flexible to try and protect when no surviving spouse (except LA)

2. Many states protect pretermitted children (will made before child born)

a. To protect from unintentional disinheritance

3. Some states protect children alive when will executed and children after = pretermission

a. Must show intent to omit to get around statute

i. Most say determined by 4 corners of will

ii. Some allow for extrinsic evidence

4. Azcunce v. Estate of Azcunce – T made will that pretermitted 4th child – later, after 4th child born, made codicil that republished will; codicil not mention 4th child, thus 4th child was no longer pretermitted and NOT protected under state law 

5. Espinosa v. Sparker – T will not mention future daughter…later, when made codicil, not mention daughter (after born); lawyer didn’t tell T of consequences of signing codicil (leaving child out now) – only can sue lawyer if privity or intended beneficiary – since daughter not mentioned, not intended 3d party beneficiary (no extrinsic allowed to prove that )

a. McAbee v. Edwards – T wanted to leave all to daughter even after marrying, but lawyer not correct – malpractice b/c daughter named still in will, so intended 3d party beneficiary

6. In Estate of Peterson – T said not have children – need more affirmative indication then that to show intentional disinheritance of children – must show remembered / knew had kids and then wanted to disinherit – court protecting kids

7. One pretty much needs to name the person to be disinherited; if client not want to, draft creative language but put in writing to client that it might not be successful 

8. In re Estate of Laura – 

a. T specifically excluded 2 sons from will – then had issues

b. Issue of specifically disinherited kids are effectively disinherited as well 

VIII. Trusts: Creation, Types & Characteristics

a. Splitting of title – bifurcation of title into legal and equitable title

i. History – leave to A for the use of Fransicans – Statute of Uses – 1535 – executes the legal title and transfers to the heirs of beneficiaries – merges to fee simple absolute

1. Didn’t apply if trustee had any active duties – b/c trustee did nothing (not anymore) 

b. Players

i. Settlor / Trustor / Grantor – creates the trust (T if testamentary)

ii. Trustee / Fiduciary – owns legal title / interest in property

1. Manager of trust – can be individual or corporation, or combination

2. If trust fails to name trustee, won’t fail, court will appoint (but if inter vivos trust, then need trustee to transfer to to create it)

3. Duties:

a. Separate the property – trust funds from trustee’s funds

b. Keep accurate accounts of funds

c. Invest property prudently

d. Can’t delegate trust powers (or power to invest)

i. Can hire financial advisor and can put in mutual fund

e. Administer solely for the beneficiaries

i. Beneficiary and remainder men may have conflicting interests – could split up assets and invest accordingly

iii. Beneficiary – owns the equitable interest of the trust property

1. Income or remainder men trust beneficiaries (want high yield v. safe, secure)

2. Have claims against trustee for breach of fiduciary duties

c. Types of Trusts

i. Private Express Trusts

1. Settlor creates

a. Inter Vivos Trust – creates during life

i. Deed of Trust / Non-declaration inter vivos trust – must be a transfer of the deed or of property to the trustee

ii. Declaration of Trust – just name self as trustee, not need transfer b/c from one to self

iii. Can be revocable (used to avoid probate) or irrevocable (tax planning)

b. Testamentary Trust – in will and is created at death

i. Always irrevocable trust

2. Settlor can be a trustee, and can be one of beneficiaries (can’t be both and sole beneficiary b/c then title never split)

ii. Mandatory v. Discretionary

1. Mandatory Trust – trustee must distribute all income and principle

2. Discretionary – trustee has discretion over payment of the income or principal or both

iii. Contract rules govern trusts 

iv. Can’t have oral trust for real property – statute of frauds – if a mix, usually SOF applies

v. Rule Against Perpetuities applies to Trusts – many states passed statutes saying not apply or not if says not in trust agreement

vi. Trust can have donee (settlor) as the life beneficiary – better then a life estate (easier to admin)

d. Trusts and Estate Planning

i. Trust property doesn’t go through probate 

ii. Tax benefits

iii. Property management

e. Revocable Trusts
i. Most common way to avoid probate – creator retains power to revoke, alter or amend the trust; and sometimes right to trust income during life

ii. All states recognize so long as transfer of property/title to trustee, and settlor reserves right to revoke, etc. (or reserves right to power of appointment)

iii. Most flexible will substitute b/c donor can draft all…

iv. So long as true intent – to create interests in some category of benefits during lifetime – will be recognized as non-testamentary

v. Does not require testamentary formalities

vi. Farkas v. Williams – 

1. T was intestate, but had numerous trusts – bought stock as “trustee for W” estate argues that b/c T retained income during life, right to revoke, change beneficiary … that really testamentary and W had no interest during T’s life

a. Court: Still a valid trust – so long as true intention to pass on interest to beneficiary (it can be contingent upon a certain state of facts existing at time of T’s death) – T no longer owned the property absolutely – had fiduciary duty as trustee (even if W’s interest not really meaningful)

i. Remaining beneficiary still serves function; can sue after settlor’s death to uphold fiduciary duty

b. Doctrine of Merger not apply here – if one party owns all interests (legal and equity) then no trust exists – not in this case b/c T not own all interests absolutely 

2. Brenner – Trust valid even though settlor not own at time made, as soon as got and transferred in valid

vii. In re Estate & Trust of Pilafas – 

1. D set up trust, disinheriting kids and leaving all to NPOs – maintained right to revoke, alter trust w/ a letter to the trustee

a. Used revocation clause twice – after divorce to change, and then executed will that put residual in trust

b. Later repaired relationship w/ kids, had lawyer draw up new will and trust – neither found at death

c. Wills – if not found, presumed revoked = since can’t find the will, presumed revoked

d. Trusts – not same as law of wills, but contract = trust still valid even if can’t find; need letter to revoke

e. Can not revoke the trust by will – must be done in manner set out w/ trustee (like a letter to the trustee)

viii. State Street Bank v. Reiser – 

1. T had big loan from bank, based on property showed to bank w/o telling them it was in a trust (bank still negligent, but court worried about precedent)

a. Property was in a revocable trust – T had power to amend, revoke, directly dispose of principle or income = control over the trust

b. When settlor had control over the trust in life, then creditors can get to that property after settlor’s death

i. Public Policy – fear would be used to defraud or shelter property – must pay debt

ii. Johnston not like b/c at death becomes irrevocable and creditors should’ve sought when alive

2. Life Insurance proceeds or retirement benefits are usually exempt from creditors if payable to a spouse or child

3. UPC allows creditors to reach POD bank accounts and joint bank accounts if the probate estate is insufficient

ix. Pour Over Wills

1. When inter vivos trust created, w/ assets, and then in will residual clause for all left over of probate assets to go to the trust – assets can go to the trust and be held under those terms

2. Uniform Pour Over Act – allows trust to be revised or executed after the will

3. Usually a trust cannot dispose of property acquired after the trust is executed that is not directly transferred to the trust – this is circumvented by creating a pour over will that puts the property in that trust

a. Common Law Problem – can’t have a will w/ dispositions that are subject to an amendable document (violates statute of wills) Incorporation by reference not work b/c document isn’t identified and could be amended…

i. So if trust is amended after will executed, and used incorporation by reference, then property disposed according to trust at time will executed, or if closer to T’s intent, by intestacy

1. But this incorporates the terms of the trust into the will, and then becomes testamentary trust for assets in residual – not what want

ii. Can use act of independent significance – creating the inter vivos trust was that, so long as some property was transferred into it before T’s death

b. Problems caused the passing of:

4. Uniform Testamentary Additions to Trusts Act – statutory authority allows pour over wills into even unfunded trusts (nothing in them during life…)

a. Trust can be executed before, after or concurrently w/ will (no more problem w/ incorporation if want to amend or change after will executed)

b. UPC adopted as §2-511– 

i. Will may validly devise property to the trustee of a trust established … 

ii. Unless the T’s will provides otherwise, property delivered to a trust described in subsection 1) is not held under a testamentary trust of the T, but becomes part of the trust to which it was devised (inter vivos)

iii. Revocation or termination of the trust before death causes the devise to lapse

5. Clymer v. Mayo – p375

a. T and H married for long time, then got divorce; T had set up two trusts, Trust A for marital deductions, Trust B for H’s benefit for life, w/ residual to his nieces and nephews.

i. Trusts were not funded, but from pour over will – under state law that’s ok and trusts are valid, even though no money in during lifetime

ii. Statute – divorce automatically revokes disposition to former spouse in will- MA applied it to revoke any dispositions in trusts

iii. Objective of Trust A impossible – impossibility by law (not married)

1. Trust A terminated, so all assets went the Trust B

iv. Trust B – looked at extrinsic evidence to determine T intended to still give to nieces and nephews- 

1. But applied law of wills to the trust laws in MA – both will and trusts part of testamentary plan and deeply connected

v. Some states amend to also have divorce automatically revoke disposition to spouse and to relatives of spouse through trusts

x. Life Insurance Trust – inter vivos trust w/ trustee as beneficiary of life insurance

1. Unfunded b/c no other funds or assets added / transferred to the trust

2. Insured had obligation to keep it going

xi. Funded Inter Vivos Trust – can transfer other funds into trust and trustee then obligation to pay premiums on life insurance

xii. UPC § 2-804 – divorce affects will substitutes, not just wills; ex-spouses relatives also cut out when divorce; few states have passed similar legislation

xiii.  Revocable Trusts in Estate Planning

xiv. Marketing of Living Trust

1. Fla bar strict about non-lawyers creating trusts = unauthorized practice of law

f. Creation of a Trust
i. Requirements:

1. Intent to create a trust – no particular words needed, just intent to create a trust relationship

2. Not need to be written unless for real property

3. Jimenez v. Lee – p 568

a. Daughter suing father b/c he held bonds to be used for her education, and used on many things, – invested in stock

i. Father found to be trustee b/c bonds given to him to use for her – created the relationship even though nothing written (only need for real property)

ii. Father not uphold duties of trustee kept funds together, didn’t account for them

iii. Tried to argue Uniform Gift to Minor’s Act b/c then not need to account and SOL ran out… court not like, but found trust, and SOL not run till ask for accounting of funds

1. Creating informally, but intent to create present – even though father not intend to take fiduciary duty, not matter his intent

4. Heberw University Assoc. v. Nye – Jewish library, wanted to give books…charities dispute who gets books

a. Prepared and said giving, in present tense, and then said owned by the Univ.

b. Tried to turn it into a trust, w/ donor as a trustee (since books never were conveyed, by possession, to the Univ.)

c. Court not do – need to have some formality, but donor never put any of the responsibilities on self as trustee – didn’t intend to be trustee, and need intent – intended to be a donor

i. Many courts probably would say was trust to carry out intent 

ii. Court won’t turn an imperfect gift b/c of lack of delivery into a trust

iii. Later Univ. got them by saying constructive delivery w/ memo

ii. Trusts are irrevocable trusts unless expressly say reserve right to revoke

iii. Trust Property – any interest in property that can be transferred

1. Any interest – contingent remainder, life insurance policy, royalties, leasehold interests

2. Unthank v. Rippstein – p581

a. T said in letter would pay F $200 a month for her life – not a will, but a letter showing plans for future (to tell someone… not a codicil)

b. Not a voluntary trust created – need clear intention to set aside property as trust corpus

c. Not inter vivos b/c no intent, no delivery and futuristic language

3. Specific property, intended to be trust corpus

4. Debt = recipient of funds is entitled to use them w/ own monies; trust must be separate

a. If go bankrupt, creditors can get debt money and not trust money (depending on type of trust)

5. If trust property not all needed/used for the purpose of the trust, then reverts back by a Resulting Trust to the executor of the estate

a. Resulting Trust –

i. Express trust fails or makes an incomplete disposition

ii. Reversionary interest

1. Property once in a trust (but trust ineffective or money left over) reverts back

2. Oral trusts for real property would be invalid…ineffective so reverts

b. Constructive Trust

i. More flexible than resulting trust

ii. A remedy in equity to prevent unjust enrichment

iii. Places property where it should go

iv. A legal fiction

v. Mahoney e.g.

6. Brainard v. Commissioner – Tax case

a. Man said interests from stock will be in trust, but no property / interests at time trust created, so no trust = no property at all, expectancy of interest not enough

b. As soon as interest became present would have to immediately have a subsequent manifestation of the intent to create a trust (silence not enough)

c. Man had to pay tax on interest b/c not part of a trust

iv. Trust Beneficiaries 

1. Need to have beneficiaries who can go into court to enforce the trust

2. May be unborn or unascertained when the trust is created

a. Can’t be too indefinite, can be charities –

b. Can use class designation

3. Class beneficiaries must be easily identifiable and ascertainable

a. Clark v. Campbell 

i. T tried to delegate naming of beneficiaries to trustee, “to friends”

ii. “friends” too broad a term – not a statutorily defined class

b. Trustee may be given freedom to give to charities – State Atty Gen can enforce

i. RAP not apply to charitable trust

c. Sometimes court can say executor (or someone other then trustee) had power of appointment, and appoint beneficiaries but have no fiduciary duty

4. In re Searight’s Estate – p 602

a. Beneficiary must have legal standing in court – T left all to dog – not valid

b. Honorary Trust created – court creates to uphold intent

i. Trustee takes on role as beneficiary to use to take care of the dog

ii. Problems w/ RAP b/c life in being, can’t use dog, and then the trustee may die and dog may live 21 more years…

1. Court figures the money left, and how much to be spent a day, that will run out within 4 years – will either vest or not vest w/in RAP

v. Discretionary Trusts – trustee has discretion over payment of income or principle or both

1. Discretion is not absolute – has duty to inquire as to beneficiary’s needs

2. Typical type: allows trustee to invade principle to benefit beneficiary – often income not enough

a. Says in trust whether trustee should consider the beneficiary’s other sources of income

3. Spray Trusts

a. Trustee pays out income and/or principal to one or more of multiple beneficiaries in her discretion

i. If one beneficiary were rich, could not give anything – or all to poor one

4. Marsman v. Nasca – p 618

i. T left discretionary trust for support of H – to live as needs, and trustee can go into principle if necessary – never made that clear to H

ii. H not able to support self, had to sell house (which would’ve left to 2d wife if not sell)

iii. Trustee had a duty of inquiry to H’s needs – should’ve checked financial situation to see if needed some funds from the principle to help live up to needs (keep house) 

1. Law has ascertainable standard of comfortable support and maintenance, so trustee not have as much discretion as took

iv. Problem w/ remedy, b/c H already sold house – trustee should be responsible but trust had Exculpatory Clause

v. Damages to be measured by amount trust would’ve been if trustee did job right – if there isn’t enough, trustee not personally liable for rest b/c of clause

5. Exculpatory Clause

a. Trust may have to keep trustee from being liable – courts usually uphold

i. Unless: 

1. Fraud or breach of fiduciary duty by putting them in

2. “Bad faith or intentional or reckless indifference to interest of beneficiary”

6. Courts not substitute judgment for trustee’s, as long as reasonable

7. Trustee usually winds up conservative to favor remainder men b/c if liable, money comes from trust to beneficiary, later comes from own pocket

8. Big issue – does trustee have obligation to look at beneficiary’s other sources of income

a. Look to language of trust, should put language in addressing

b. If silent, common law

i. Most states, not have to look at other sources

9. Ethical – focus used to be on family, not individual like now (client)

10. Trustee fees paid from both principal and remainder men

vi. Spendthrift Trusts

1. Clause that the interest of the beneficiary can’t be voluntarily assigned to a creditor or anyone else

a. Arguments that they should be different for contract or tort creditors

2. Don’t count unless trust created by someone other then the beneficiary

a. But for irrevocable counts – for discretionary creditors can reach maximum amount under trustee’s discretion

3. Most states – exceptions for Child Support and Alimony (Shelly)

a. Beneficiary totally disappeared w/o paying child support or alimony

b. Clash of public policy – protective trusts v. support obligations

c. Trustee had discretion; but beneficiary could invade for kids… allowed to take for child support just not alimony

4. Some – for creditors who provide necessary support (hospitals, nursing home…)

5. Taxes exempt

6. Mississippi – only state where you can enforce tort judgment against Δ who is beneficiary to trust

7. New York – all trusts are spendthrift trusts (safe from creditors) Except any amount of the income that is in excess of what beneficiary needs to live is open to creditors of beneficiary

a. But, Station of Life Rule – allows the beneficiary to live as used to living, so income could be a lot (usually wealthy families)

8. U.S. v. O’Shaughnessy – p 643

a. Beneficiary to trust has a lot of back taxes owed, but not have access to any money in trust – it is a discretionary trust, and can’t compel trustee to give him money

i. Just an Expectancy Interest – it is not a property interest, and federal can only attach property interests

ii. Public Policy against – can make discretion in some trusts so broad not even taken into account for Medicaid…

b. Some states, creditors may order trustee to pay creditor before paying beneficiary, so basically keeps beneficiary from ever getting money (but can always stay in trust and creditor and beneficiary never get)

vii. Modification and Termination of Trusts

1. If settlor and all beneficiaries agree, trust may then be modified or terminated

a. Revocable trust, settlor can change

2. In re Trust of Stuchell – p 652

3. Claflin Doctrine: can modify or terminate if

a. All beneficiaries are alive, competent and consent in court

i. Hard, b/c minors can’t go into court (no ad litem); or open possibilities for more beneficiaries to arise…

b. No material purpose of the trust is left to be served

i. Hard to overcome, (not give money till certain age, spendthrift trusts, support trusts…all made b/c of material purpose so will always have it) Most trust have, and hard to construe completely fulfilled

4. In re Estate of Brown – p 657

a. Trust w/ income for nephew’s kids, then pay to nephew for life

b. Once education done, all want to terminate so nephew just get it-

c. Court: Material purpose to pay over life of nephew, always have that money spread out – strict
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