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CHAPTER 1: INTRODUCTION TO ESTATE PLANNING

A. Power to Transmit 

1) Hodel v. Irving (1987):

a) Facts: an elaborate land-holding scheme created by the federal government to privatize Indian land had resulted in a complete breakdown of the communal land-holding system and in incredible fractionalization of the land, with the result that the administrative record keeping on the land (because it was held in trust by the US) cost much more than the income yielded by the land.  The govt therefore made a law that said that if a piece of property was smaller than a set standard, that land could not be devised or given away, but instead escheats to the Tribe. 

b) Issue: Is there an unconstitutional taking of property here?  Is there a right to devise one’s property?

c) Holding: There is an unconstitutional taking of property here.  The Court’s opinion seems to suggest that the right to transmit property at death is a separate property right. 

2) Babbitt v. Youpee (1997): the Court invalidated an amendment to the Indian Land Consolidation Act that allowed devising of property only to the other owners within the undivided parcel of land. 

3) Edward Hallbach – What are the justifications for private transmission of wealth? 
a) While the donees receive the posthumous benefits of the inheritance, it is in the donor’s best interest to provide incentive for his family members, etc., to care for him, etc.  Rewards for fruits of one’s labors. 

4) Mark Ascher – Curtailing Inherited Wealth ( believes that spouses should be able to provide for their children, and decedents for lineal dependents who are minors, but that beyond that everything should go to the state.  Feels that inheritance continues to perpetuate the unequal distribution of wealth in society.  Feels that healthy adults have no need to benefit from the luck of having wealthy parents – they will have gleaned these benefits already by the time they reach adulthood because their parents would have funded their education, the most important asset in today’s society.  

5) Communist Approach to Inheritance: Initially, the USSR tried to abolish inheritance, but even they quickly realized that it was an institution that encouraged saving and provided an incentive to work; provides for dependants of the deceased, thereby not burdening the state with it; furthers family unity and stability. 

6) Wealth Transfer through Human Capital: The theory that education of children has become the main occasion for intergenerational transfer of wealth.  Education is property more valuable than physical capital? 

7) Annuitization????

8) Influence of the Dead Hand
a) Shapira v. Union National Bank (Ohio Court of Common Pleas 1974):

i) Facts: Mr. Shapira conditioned his sons’ inheritance on their marrying Jewish girls within 7 years of his death.  The children were 21 and younger at the time of death.

ii) Issue: Can Mr. Shapira restrict access to money  based on who his kids marry?

iii) Holding: The will does not restrict Daniel’s right to marry so as to make marriage impossible for him – if that were the case, this provision would be unconstitutional.  Also unconstitutional are provisions that encourage divorce or the break up of families – against public policy. According to public policy, partial restraints on marriage are ok as long as they are reasonable.  This restraint is reasonable because there were plenty of available Jewish girls in Ohio for Daniel to marry.  Additionally, the will demonstrates the depth of the testator’s conviction rather than a purpose to simply deprive his child of inheritance.  

b) Other Options for Accomplishing the same Result: Mr. Shapira could have created a testamentary trust that becomes activated upon death and can be made payable according to a condition.  

i) Similarly, to overcome a negative public policy argument you can insert a clause into your will that says that your daughter can have access to some money in case she gets divorced, but not make access contingent on her positively obtaining a divorce.  

c) Why do we have different standards for the dead than for the living? Why do we evaluate posthumous gifts under such scrutiny? Because usually will take more daring action in their wills (post-death) because they don’t’ have to deal with the consequences. Consequently, if a decedent declares in his will that his valuable house should be burned to the ground, we have to evaluate wills in terms of public policy in order to minimize damage to those left living.  

B. Transfer of the Decedent’s Estate

1) Probate and Nonprobate Property

a) Probate: property that passes under the decedent’s will or by intestate.
b) Nonprobate: property passing under an instrument other than a will which became effective before death. Includes:
i) Joint Tenancy Property ( decedent’s interest automatically ends at death, and survivor has it.
ii) Life insurance ( contract made during life of insured. 
iii) Contracts payable on death ( all you need to do is file a death certificate. 
iv) Interests in Trust ( the will may be admitted to probate, but trust assets are distributed directly by  the trustee to the beneficiaries and do not go through probate. 
2) Administration of Probate Estates 

a) History and Terminology ( 
i) Personal Representative ( oversees the winding up of the decedent’s affairs; if named in the will ( executor; if not named ( administrator.  Administrators are usually selected from the decedent’s closest relatives and must give bond; executors who are individuals must do so as well unless the will waives it. Duties of representative:
(1) Inventories and collects assets
(2) Manages assets during administration
(3) Receives and pays claims of creditors and tax collectors
(4) Distributes the remaining assets
ii) Vocabulary:

(1) Devise ( real property to devisees
(2) Bequeath ( personalty to legatees
(a) You can also just say “give” for either.
(3) Intestate real property ( descends to heirs – people designated by statue to take a decedent’s intestate real and personal property 
(4) Intestate personal property ( distributed to next-of-kin – generally means same as heirs 
(a) Today, statutes usually designate who will receive both real and personal intestate property, and usually it’s the same people. Spouses may now be heirs. 
b) A Summary of Probate Procedure 

i) Opening Probate ( 
(1) The three functions of probate:
(a) Provides evidence of transfer of title to the new owners by a probated will or decree of intestate succession
(b) Protects creditors by requiring payment of debts
(c) Distributes the decedent’s property to those intended after the creditors are paid 
(2) Jurisdiction ( 
(a) first, must acquire primary or domiciliary jurisdiction – usually, this is the place where testator was domiciled at death.
(b)  if real property is located elsewhere, must acquire ancillary administration.
(3) Forms of probate:
(a) Common form (  ex parte proceeding in which no notice or process is issued to any person; due execution of will proved by oath of executor or other required witnesses. Will immediately admitted to probate and distribution began.  
(b) Solemn form ( an interested party can file a caveat after a will had been administered in common form (?) ( notice to all parties will be given by citation, due execution of will proved by testimony of witnesses, and administration of estate involved greater court participation. 
1. Modern Day ( in most states, no ex parte proceedings; prior notice to interested parties is required before appointment of personal representative; petition for letters must be accompanied by affidavits stating that statutory notice requirements have been met.
2. Uniform Probate Code ( 
a. §3-301 Informal Probate  ( akin to common form (ex parte) – will admitted to probate before notice. 
b. Formal Probate ( akin to solemn form (notice) – judicial determination after notice to interested parties. 
i. Any interested party can demand formal probate. 
ii. These proceedings become final judgments if not appealed. 
3. UPC §3-108 All proceedings must be initiated within 3 years of death ( afterwards, intestacy is assumed. 
a. Different from common law – will can be probated any time, even long after death.
4. Time for Contest ( determined by local statute. Once it passes, probate becomes final.
5. Non-claim statutes ( statutes requiring creditors to file claims within a specified time period. They either:
a. Bar claims not filed timely (usually within 2 to 6 months) of probate proceedings, OR
b. Whether or not probate proceedings are commenced, bar claims not filed within a longer period after the decedent’s death (1 to 5 years). 
c. Tulsa Professional Collection Services v. Pope (1988): reasonably ascertainable creditors must be given notice of death/probate to comply with Due Process requirements if non-claim statute is short.  If it’s a one-year statute, no notice is necessary. 
i. Most states have statutes to this effect. 
(4) Usually, the original will is filed with the court and kept there.

ii) Supervising the Representative’s Actions (
(1) In many states the court supervises the actions of personal representative; in other states, the rep can do things without court order.  
(a) When children are involved, judicial supervision is always necessary. 
(2) UPC – unsupervised administration permitted unless an interested party demands supervision.  
iii) Closing the Estate ( 
(1) Rep must complete administration promptly: pay creditors, taxes, etc.
(2) Court must discharge the fiduciary duties of representative.  
(3) Rep can close estate by filing sworn statement that he has published notice to creditors, administered the estate, paid all claims, etc. 
iv) Is Probate Necessary? (See APPENDIX 1 – Gift & Estate Tax Chart)
(1) Transfer of title to property occurs during probate – very important; for small things like furnishings, etc., there’s a presumption that title passes; for cars, you can just present a death certificate and will
(2) Most states have statutes that avoid probate for estates that are small.  
(3) Collection statutes – for small estates, close relatives can present an affidavit to obtain possession.  
v) Universal Succession ( heirs or residuary devisees succeed to the title of all of the decedent’s property; no personal representative appointed by court. 
(1) UPC authorizes this as an alternative to probate, but:
(a) Court must ascertain that the necessary parties are included and the estate is not subject to any contest or difficulty 
(b) Universal successors are personally liable to other heirs and assume all liabilities of decedent. 
(2) Some examples in current usage:
(a) CA ( property that passes to spouse by intestacy not subject to administration unless surviving spouse wants administration. 
3) Professional Responsibility 

a) Simpson v. Calivas (N.H. 1994): 
i) Facts: Lawyer drew up a will for a life estate in a homestead to the stepmother, remainder to son. Neglected to define what the homestead was.
ii) Issue: Does a disappointed will beneficiary have standing to sue a lawyer who incorrectly drew up the will?
iii) Holding: Clearly foreseeable beneficiary hurt by negligent will drafting of lawyer has cause of action despite lack of privity. 

b) The Simpson case is well justified by the reasoning in Ross v. Caunters: 

i) If the privity defense were to work, the only person with the valid claim (estate) has no loss, and the only person with the real loss (intended beneficiary) has not valid claim!

ii) Smith v. Lewis (Cal. 1975): lawyers have a general duty to know the law in their area of practice, and to undertake reasonable research to ascertain legal principles

iii) Horne v. Peckham (Cal. 1979): as a general practitioner, you have a duty to send your client to a specialist if you don’t know what you are doing in a particular area of the law. 

c) Hotz v. Minyard (So. Car. 1991): the case where father owned 2 car dealerships and in the will cut the daughter out.  The lawyer was representing both father and daughter, and misled daughter about which of her father’s wills was the real one. 

i) Holding: all lawyers owe their clients the fiduciary duty to deal with them in good faith.  Lawyer violated that when he lied to daughter.  Breach of fiduciary duty may exist when lawyer has conflict of interest and doesn’t disclose it to client.  There could be a problem proving damages. 

CHAPTER 2: Intestacy – An Estate Plan by Default
A. The Basic Scheme

1) General Provisions:
a) Personal property ( governed by law of state where person is domiciled at death. 
b) Real property ( governed by law of where property is located. 
2) Terminology: 

a) Heirs ( technical term for those who take when a person dies without a will.

b) Issue ( lineal descendants, not just children! Includes children and grandchildren; there can also be lineal ascendants.

c) Collaterals ( people related by blood other than ascendants or descendants; consanguinity. (See APPENDIX 2 – Table of Consanguinity p. 92)

d) Affinity ( related by marriage

e) Intestacy – when a person dies without a will.

f) Partial Intestacy – person’s will doesn’t cover everything. 
g) Residuary Clause – takes care of everything not itemized in one fell swoop.
3) UPC Provisions

a) §2-101 Intestate Estate:

(a) Anything not assigned by will passes to intestate heirs
(b) Testator by will may limit the right to an intestate share of a class or individual.  In that case, that property passes as if the individual or class had disclaimed it. 
b) §2-102 Share of Spouse  (See §2-102A for Community Property States)
i) Spouse gets:
(1) Entire estate if:
(a) No descendant or parent survives D, OR
(b) All descendants are from both D and S, and there are no other children from other relationships who survive D (All kids theirs)
(2) The first $200,000 + ¾ of any intestate estate balance, if no descendant of D, but a parent of D is still living. (Their kids, but his parent)
(3) The first $150,000 + ½ of any intestate estate balance if all descendants are in common, BUT S also has other descendants. (Their kids, plus her kids)
(4) The first $100,000 + ½ of any intestate estate balance if one or more descendants of D are not descendants of S.  (His kids, not hers.)
c) §2-103 Share of Heirs Other Than Surviving Spouse
i) Any part that doesn’t go to S, or the entire intestate estate if no S, passes as follows:
(1) To D’s descendants by representation
(2) If no descendants, to D’s parents equally if 2, otherwise to the remaining one
(3) If no descendants or parents, to the descendants of D’s parents (Siblings, etc.)
(4) If none of the above, grandparents or their descendants, half to each side of family 
d) §2-105 No Taker: goes to the state. 
4) Share of the Surviving Spouse – Common Law
a) Everywhere, if there’s a surviving spouse but no kids or parents, everything goes to the spouse.

b) Everywhere, if there’s no surviving spouse but surviving kids, to the descendants by right or representation. 
c) Virtually everywhere, if there’s no SS or DS, all to the parents. In some states siblings might share, but that’s unusual.
i) Surviving Spouse: if there is a surviving spouse and:
(1) 1 Child ( ½ to S and ½ to C
(2) More than 1 Child ( 1/3 to S and 2/3 to Children 
(3) No kids ( equal division between spouse and parents 
5) Simultaneous Death: 
a) Uniform Simultaneous Death Act (1953):
i) When there is not sufficient evidence of the order of death, the beneficiary is considered to predecease the benefector.  (Beneficiary dies first). 
ii) When A and B die at the same time, 1/2 property is distributed as if A survived, and the other half as if B survived. (Applies to tenancy by the entirety or community property – basically, half to one and half to the other.)
iii) As amended in 1991, requires survivorship by 120 hours. 
b) UPC §§2-104 and 2-702 (1990):
i) Heir or devisee of a life insurance policy must survive benefector by 120 hours (5 days); otherwise, deemed predeceased. 
c) Standard of Review ( Clear and Convincing Evidence 
d) Janus v. Tarasewicz (Ill. App. 1985):
i) Facts:  The awful Tylenol poisoning case.  Husband pronounced dead on arrival, wife kept on life support for 2 more days.
ii) Issue:  Did she survive her husband for purposes of intestate succession? 
iii) Holding: Decided before the amendment to the Uniform Simultaneous Death Act, this case came out in favor of Theresa’s estate because it was not unreasonable to find that she had survived based on the evidence. (Not C&C standard)
e) In re Estate of Campbell ( H and W drowned, but W was supposed to be the better swimmer.  This is not sufficient evidence of the order of death ( they are presumed to predecease each other.
i) But see In re Bucci ( both people die in plane crash, but W has CO2 in her bloodstream and brain intact, while H’s brain is crushed.  Held that she survived him [but wouldn’t come out this way under USDA].
6) Shares of Descendants 
a) English per stirpes = Strict per stirpes: property is divided at the first level (children), whether or not they are alive.  A child who is deceased without descendants gets kicked out of the equation. (Divide at the children) 

b) American per stirpes = Modern per stirpes [per capita with representation] the determination gets made at the nearest generation where someone is alive, and you get 1 share in that generation for every person living and every person who left descendants. (Look for first living descendant) 
c) 1990 UPC §2-106 [Per capita at each generation]: “equally near, equally dear” ( at each generation, combine what passed from the previous generation and divide equally. 
(1) Example:  

(a) Generation 1 [children of D] has 3 children (A, B and C), only 1 (C) surviving ( divide inheritance into 3 parts.

(b) Generation 2 [grandkids] has 3 persons, D and E (children of deceased A) and F (child of deceased B) ( take the 2/3 that passed through A and B, and combine ( divide into 3 equal parts at this generation = 2/9 to each of the three grandkids. 

d) By representation ( applies to all lineal descendants, including half-brothers and half-sisters, but excluding sons-in-law and daughters-in-law.

e) Negative disinheritance ( normally under common law, you could not disinherit a child by simply saying that you give nothing to him. You actually had to distribute all your property to others, otherwise the remainder would go through intestacy to which the child would be entitled.  

i) UPC modification §2-101 ( authorizes negative will, which treats disinherited child as disclaiming and predeceased. 

f) Shares of Ancestors and Collaterals: 
i) “Laughing Heirs”: people so far removed from the testator as to suffer no sense of bereavement. 
ii) Collaterals ( See Appendix 2 
(1) First Line Collaterals – descendant of D’s parents ( follows the appropriate per stirpes distribution method. 
(2) If no 1st Line Collaterals, states have 2 systems:
(a) Parentelic System: intestate estate passed to grandparents and descendants, and if none to the preceding generation and their descendants, etc., until an heir is found.
(b) Degree-of-Relationship System: intestate estate passes to closest degree of kin; count steps up from D to nearest common ancestor, and then steps down to claimant from common ancestor. Degree of relationship = total number of steps.

(i) Example: closest next-of-kin in one’s generation are first cousins ( 2 steps up [D to parent to grandparent] and 2 steps down [grandparent to uncle to cousin]. 

1. However, great-grandparents, if they outlive both parents and grandparents (by some miracle), would be closer, because that’s only 3 steps: 3 steps up [D to parents to grandparents to great-grandparents] and 0 steps down. 

g) Adoption: at common law there was no provision for this.  Currently, most states provide for adoption cases by statute.

i) Generally, adoptive children are allowed to inherit by intestacy from adoptive parents as if they were natural-born children.

(1) Most places this means that you can’t inherit from your birth parents as well, but some places, like Texas, allow for both. 

(2) Some states have a different policy – depends on the mode of adoption. 

h) Non-marital Children: at common law, children born out of wedlock were not allowed to inherit.  This has been changed everywhere. 

i) Currently, illegitimate children can always inherit from their mothers, but the laws regarding fathers usually require the father to make some sort of acknowledgement during his lifetime because you can never be sure who the father is.  DNA has made this easier. 

ii) Uniform Parentage Act (1973): adopted by about 1/3 of the states ( based on concept of parent-child relationship that exists between each child and parent regardless of parents’ marital status.  It’s presumed to exist between father and child if (1) while the child is a minor the father receives the child into his home and openly holds out the child as his natural child, or (2) the father acknowledges his paternity in writing filed with an appropriate court or administrative agency. 

(a) An action to establish relationship between child and supposed father can be brought at any time.

(b) If no presumed father, action must be brought within three years of child’s majority. 

iii) Clear and Convincing Evidence Standard ( in most states, paternity can be proven after the alleged father’s death by C&C E.  But see California code, which is more strict. 

iv) Alexander v. Alexander (Ohio 1988): court ordered deceased presumed father disinterred from the grave to allow testing to prove paternity.  Other courts have refused.

v) Sudwischer v. Estate of Hoffpauir (La 1991):  court ordered legitimate child of D to submit to DNA testing to establish parentage of illegitimate child by comparison of results.  

vi) Hecht v. Superior Court (Cal. App. 1993): 

(1) Facts: There was a debate over who was entitled to Bill Kane’s sperm.  In 4 different writings he indicated that he wanted his girlfriend Deborah Hecht to have it so she can have his posthumous baby.  He left his children nothing. 

(2) Issue: Children had 2 arguments: 1) that it was against public policy to allow Hecht to have the child because she was unmarried, and 2) that there should be a state policy against posthumous conception. 

(3) Holding: The court rejected both arguments, finding that the state lacked a sufficient interest in denying consenting adults the conception of a child from frozen sperm and that public policy did not prohibit unmarried women from having babies.  The court decided the vials of sperm are not property and are not human life – they are an in-between. 

(a) The children also argued that the possible conception of a posthumous child will create psychological and financial burdens on them and their father’s estate – interest of heirs and courts in the finality of probate rulings.

(i) The Court relied on the Uniform Status of Children of Assisted Conception Act, which provided in §4(b) that “an individual who dies before implantation of an embryo, or before a child is conceived other than through sexual intercourse using the person’s sperm or egg, is not a parent of the resulting child,” to calm fears about intrusion on the estate after probate. 

vii) The Sperminator: term coined by Lori Andrews in a NY Times article in 1999 for dead or comatose men who do not consent to the extraction of sperm by their wives or girlfriends in order for them to have the man’s child later. 
i) Advancements: At common law there was a presumption that any gift to a child during the transferor’s life was considered an advance on the inheritance. Virtually everywhere this presumption has now been reversed. 
(1) In some other states, a gift is not an advancement unless it is in writing as such. 
ii) Similar doctrine in wills is called “satisfaction.” 
(1) Hotchpot: when advancement doctrine applies, inheritance of each child is calculated by taking the estate and adding to it any gifts that any child received during life, i.e., bringing all gifts into the hotchpot. Then the total is divided equally, and the amount of the gifts that the child has already received is subtracted from his share. 

(2) UPC §2-109:  

(a) Property give by decedent to an heir is an advancement only if (i) either D or heir acknowledged that in a contemporaneous writing, or (ii) the writing of either indicates that the gift should be taken into account in distribution of D’s estate.

(b) Property is valued at either D’s death or heir’s coming into possession of property, whichever happens first

(c) If recipient dies before D, that property is not taken into account when distributing D’s intestate estate, unless there’s a writing to that effect. 

iii) Transfer of Expectancy: no one has heirs, but only heir apparents; an expectancy of an inheritance is not an enforceable legal interest.  However, a purported transfer of an expectancy may be enforceable in equity of adequate consideration has been given. By itself, it is not a property interest.

j)  Managing a Minor’s Property 

i) Guardianship/Conservatorship ( very straitjacketed. 
(1) Has the duty to preserve the property left to the minor and delivering it to him at majority, but may not make any changes without a court order. 
(2) Can only use income from estate to support ward – may not touch principal. 
(3) Because of all the legal entanglements, a lot of the estate may be eaten up for legal costs. 
(a) Conservator ( given title as trustee to the ward’s property with the following investment powers.  Still appointed and supervised by court, but much more flexible and a lot less hassle.
ii) Custodianship ( given property to hold for benefit of minor under state’s Uniform Transfers to Minors Act.  Creating this is simple: I devise to Bob as custodian for Billy under the IL Uniform Transfers to Minors Act…
(a) Pretty extensive discretionary power to expend the minor’s property for his benefit without court order, then to transfer to minor at the age of 21. 
(b) Custodian is a fiduciary and is subject to the standard of care that would be observed by a prudent person dealing with the property of another. 
(c) NOT under court’s supervision and no accounting necessary .
(d) Good for modest gifts to minor, not necessarily for large ones.
iii) Trust ( most flexible, can be precisely tailored to needs of testator.  T can set the age of transfer whenever he wants, unlike above. 
iv) Cash Gifts ( most can be paid to a minor’s parents directly, many states have statutes providing for that.  
C. Bars to Succession 

1) Homicide 

a) In re Mahoney (VT 1966):
i) Facts: Charlotte Mahoney killed her husband and was convicted for manslaughter, and the probate court awarded the deceased’s estate to his parents in equal shares, leaving the wife out.  She appealed.
ii) Issue: Can a widow convicted of killing her husband inherit from his estate? She also argued that she was only convicted of manslaughter, not murder, so more deference is due.
iii) Holding: Because she had intent to kill when she committed her crime, murder or manslaughter, the doctrine of the constructive trust applies ( she gets legal title to that share of the estate due to her, but because no one should profit from their crimes, she can only hold the property in a constructive trust, it then passing to the other heirs intact.  The case was remanded to the court of chancery to determine whether she really had intent to kill. 
b) Most states have slayer statutes, which usually don’t require criminal conviction, but determine intent on their own.  The killer is deemed to have predeceased the victim.
i) UPC §2-803: bars killer from getting probate as well as non-probate (will substitute) inheritance.  Other wrongful acquisition of property must be treated on the basis that a killer cannot profit from his wrong. (Such as a murder for hire?) 
(1) (g) A conviction of a felonious and intentional killing is conclusive evidence of intent. Otherwise, PofE standard applies to determinations
(a) The reason for the lower standard of proof is that probate law is concerned with not letting a killer benefit from his acts, whereas criminal law is concerned with protecting the innocent.  This is the majority view. 
ii) Primerica Life Insurance Co. v. Suter: (Mo. App. 1997): killer’s heirs received murder victim’s property under terms of the life insurance policy, the killer being treated as having predeceased the testator ( improper to speculate to intent. 
iii) In re Estate of Mueller (Ill. App. 1995): Court refused to allow daughters of the killer wife inherit under the terms of the will where wife was treated as predeceased, for fear that she might inherit that same property from her daughters.  However, children would have been allowed to get property if they were the offspring of both husband and wife – here, they were only her children. 
2) Other Bad Behavior 

a) The Chinese System ( unlike the American system, the Chinese punish bad behavior other than murder and reward good behavior, even by worthy non-relatives.  Very labor intensive to determine all this. 
3) Disclaimers

a) Intestate Death ( under common law, heirs could not prevent title from passing to them.  If heir refused, the law treated it as if heir got the property and then gave it to his next intestate successor – gift tax applies. 
b) Testate Death ( devisee could refuse, not get title, and be treated as if predeceased – no gift tax consequences. 
c) Disclaimers ( to prevent people from being subject to gift taxes if they don’t want the property, most states passed disclaimer statutes that provide that disclaimant is treated as though he predeceased. Benefits disclaimant:
i) Saves estate taxes ( if I disclaim my mother’s intestate estate, I am deemed to have predeceased and it goes directly to my kids, who pay the estate tax only once, instead of both me paying it first and them paying it when I pass. 
(1) IRS Code §2518 only accepts “qualified disclaimers” – ones made within 9 months of interest being created or of donee turning 21, whichever comes first. 
ii) Avoids creditors ( disclaimer dates back to the date of decedent’s death for all purposes.  This is not a fraudulent transfer. The property is never added to the disclaimant’s estate to be reached by his creditors. This may be different with respect to the Federal Government – circuits are split. 
iii) Troy v. Hart (Md. App. 1997): 
(1) Facts: Paul Lettich was seeking to rescind his disclaimer of his share of his sister’s estate.  He was on Medicare because he was poor, and this money would have made him ineligible to continue receiving federal help.  He disclaimed the money at the request of his 2 other sisters, who then received it.
(2) Holding: The court found that the disclaimer was valid and that the sisters got to divide the amount between themselves.  However, court suggested that the interest should be taken subject to any claim that the State may have for Medicare expenses for Lettich.  Ultimately, court seemed concerned with not rewarding Lettich posthumously by giving him back the money after the disclaimer during his life prevented him from having to spend that money on his medical care.
CHAPTER 3: WILLS – CAPACITY AND CONTESTS 

A. Mental Capacity








1) Will Contests:  1) Testamentary Capacity (Strittmater); 2) Undue Influence
a) In re Strittmater (NJ 1947): Woman leaves all to National Women’s Party, and will is challenged on grounds of mental incapacity.  Evidence is presented of her hatred of men and of her parents, with whom she reported got along well.  Found that she was suffering from insane delusions about the male and probate is set aside.  
2) Test for Mental Capacity
a) Testator must understand the significance of the act and have “mind and memory” – low threshold; no average intelligence required (Would eliminated half the population). 
i) Elements – Testator has to have ability to know:
(1) The nature and extent of T’s property
(2) The persons who are the natural objects of T’s bounty
(3) The disposition T is making
(4) How these elements relate to form an orderly plan for disposition 
b) Estate of Wright (Cal. 1936): testator found competent despite very odd behavior, in particular when will was challenged by daughter who did not care for T during his life.  
i) “Testamentary capacity cannot be destroyed by showing a few isolated acts, foibles, idiosyncrasies, moral or mental irregularities or departures from the normal unless they directly bear upon and have influenced the testamentary act.” 
c) Finding of incompetency and being placed under conservatorship does not necessarily mean lack of capacity to execute a will, unlike contract or gift.  
(1) Reason ( the object of protecting grantor does not apply because once T is dead, he can’t suffer a loss.  During life, they want to protect you from yourself so you don’t become a burden on society. 
d) Lee v. Lee (Miss. 1976): T, under care of conservator because of age and physical incapacity, executed will and deed to land during his life.  Court found deed invalid (suffers loss during life and also, conservator does your transactions during life), but the will valid because of a different standard of competency required. 
e) To draft a will for an incompetent person is a breach of professional ethics. However, you can evaluate capacity based on your own judgment – no need for professional evaluation.  
f) Durable power of attorney: power of attorney is only as strong as the person conveying it, so if the person becomes incompetent, the attorney is powerless to act on his behalf.  Durable power of attorney survives finding of incompetency.  
3) Insane Delusion: false conception of reality, i.e., you may have sufficient mental capacity but still believe that all Irish people are evil because they all have red hair; one to which T adheres against all evidence and reason to the contrary.  This is different from mistake ( this is a belief that will not be corrected by evidence. 
i) Only the part of the will affected by an insane delusion fails.
ii) Majority View: delusion is insane even if there is some factual basis for it if a rational person in T’s situation could not have drawn the conclusion reached by T. 
iii) Minority: if there is any factual basis for conclusion, not insane.  
b) In re Honigman (C. App. N.Y.  1960):  Mr. Honigman runs off to Europe, and gives his wife only a forced share, apparently under the belief that she is having an affair.  The court reversed and remanded for trial a decision for probate on the grounds that the a will may be “bad when its dispository provisions were or might have been caused or affected by the delusion.”   
c) Living Probate (Ante-Mortem Probate):  probating of a will during T’s life; statutes exist in Ohio, Ark and ND, authorizing proceedings during life to declare validity of will and testamentary capacity and freedom of T.  
(1) Main Problems with this:
(a) You have to publicize your will before your death.  
(b) Will may be changed or substituted later. 
d) Strike Suit: a lawsuit brought without much confidence in its merits but with the intention of pressuring the other party will settle rather than litigate.  
4) Undue Influence: coercion of the kind that dominates the testamentary capacity of another.  Only parts resulting from undue influence will be stricken, as long as remaining parts of will can stand without defeating T’s intent or scheme.  Must prove:
i) That T was susceptible to undue influence
ii) That the person alleged to have influenced had opportunity and motive. 
iii) That disposition was result of influence. 
b) Lipper v. Weslow (Tex. Ct. App. 1963) (the “You don’t bring me flowers anymore” case)
i) Grandmother disinherits completely children of oldest son because they allegedly did not stay in touch.  She specifically addressed this in the will because Texas only allowed disinheritance if specifically addressed. Her other son, a lawyer and her next door neighbor, wrote the will for her under which he benefited.  This seems to be strong suggestion of undue influence, but court finds that the Πs had not presented any evidence that the will was the result of undue influence. 
c) Burden of Proof questions: very important in these types of cases.
i) Rule frequently applied that where:
(1) Person in a confidential relationship 
(2) Receives the bulk of T’s property
(3) From T of weakened intellect 
ii) Burden of Proof shifts to the person in the confidential relation to prove affirmatively the absence of undue influence.
(a) This would normally be the Δ being sued in a will contest.  In Lipper, it would have been the son who would have to prove that he didn’t influence his mother.  
iii) In a very few states, there is the additional requirement of proving that beneficiary actively sought execution of said will. 
5) No-Contest Clauses: if you challenge the will, you forego that which the will gives you.  
i) Majority Rule – Usually enforced unless there is probable cause for contest.  
ii) Minority Rule – Enforce unless there is allegation of forgery or subsequent revocation, or beneficiary contests provision favoring drafter of will. 
(1) Each state has different definitions of contest, so prior research of term is required.
6) Bequests to Attorneys: 
i) Presumption of Undue Influence ( in many jurisdictions, applies when an attorney-drafter receives a legacy, except when attorney is related.  Can be overcome by clear and convincing evidence. 
ii) Unethical Conduct ( 
(a) ABA Model Rule 1.8c ( lawyer shall not prepare instrument benefiting himself or his relatives, except where client is related to donee. 
iii) In re Moses (Miss. 1969): woman who left all to her lawyer boyfriend, who was 15 years younger, held to have been under undue influence and will not probated.  The presumption against attorneys’s involvement with wills that benefited themselves was held to apply, even though will was written by independent counsel.  Perhaps case influences by social mores and the “living in sin” of an older woman with younger man. The court may have also been influence by the fact that T passed over own sister for lover – opinion is very male-biased. 
iv) In re Kaufmann’s Will (N.Y. 1964): Robert Kaufmann left all to Walter Weiss, his partner, in an age where homosexuality was not openly accepted.  K provided a detailed reasoning for leaving out his family and giving all to W, but court found undue influence.  W couldn’t acknowledge the homosexual relationship and therefore lost.  Case also seems to be influence by gender-bias, in this case with respect to sexual orientation. 
v) Seward Johnson’s Estate: Nina Zagat kept drafting different versions of wills, and in the end did not provide for a will contest, though it was an obvious consequence.  She also acted  as attorney for both H and W – conflict of interest.  She should have been dealing directly with client, not wife. 
(a) What Nina Zagat should have done:
(i) Talk about a will contest earlier
(ii) Shown will to client earlier
(iii) Not have as much of an interest in benefit
(iv) Not as close relationship with wife
(v) Could videotape signing of the will
CHAPTER 4:  WILLS: FORMALITIES AND FORMS 
A. Execution of Wills - Two Types of Wills:  1) Fully Attested Wills; 2) Holographic Wills
1) Attested Wills: wills executed in accordance with all requirements of the law, i.e., attestations, format, etc. 
a) Functions ( 
i) Ritual ( Convince the court that the statements of T were deliberately intended to effectuate transfer – therefore require performance of some ceremonial ritual impressing T with significance of act 
ii) Evidentiary ( Increase reliability of proof presented to court 
iii) Protective ( Safeguarding T at times of execution from undue influence, etc.  Not really necessary in modern day.
b) Requirements vary from state to state.  

(1) Uniform Probate Code § 2-502 – Execution: Witnessed Wills (adopts the Statute of Frauds reqs):

(a) A Will must be: 

1. In writing

2. Signed by T or in his name in T’s conscious presence and by his direction

3. Singed by at least 2 individuals, each of whom signed within a reasonable time of witnessing T sign the will or of T’s acknowledgement of the signature or acknowledgement of the will. 

(2) Modern Probate Code § 47 [Appendix 2]: execution of a will, other than a holographic or nuncupative will, must be by the signature of T and at least 2 witnesses as follows:

(a) Testator ( T shall signify to the Ws that the instrument is his will and either

1. Himself sign it, OR

2. Acknowledge his signature already made, OR

3. At his direction and in his presence have someone else sign his name for him, AND

4. In any of the above cases the act must be done in the presence of two or more attesting witnesses. 

(b) Witnesses ( the attesting Ws must sign

1. In the presence of T

2. In the presence of each other. 

c) In re Groffman (England 1968):  T invited friends over to witness his will; T signed will earlier, and the Ws signed it afterwards.  The Ws also did not sign in presence of one another.  Question was whether T acknowledged his signature in presences of Ws.  Found that there was no such acknowledgement where the asking to sign will occurred in one room, and signature by Ws separately in another room sometime thereafter. 

d) Malpractice Liability: many courts in the US have held attorney liable for faulty will execution. 

(1) Ross v. Caunters (England 1980): lawyer liable for not warning T that if Wife is a witness, she loses her legacy. 

(2) Auric v. Continental Casualty Co.: privity not a barrier to malpractice recovery.

(3) Barcelo v. Elliott: privity still essential. 

e) Presence of Ws
(1) Line of Sight Test: applicable in some American states, T does not actually have to witness Ws sign, but must be able to do so if he were to look.  Blind people excepted.

(2) Conscious Presence Test: W is in presence of T if T, through sight, hearing, or general consciousness of events, comprehends that W is in the act of signing.  

f) Order of Signing: Where Ws required to observe T’s signature, T must sign or acknowledge signature before either witness can attest. 

g) Signature: What can constitute a signature? Any mark as long as you intend that to be your signature, such as “X”, but if you use full signature for other things it can raise doubt.  But see In re Mangeri, where X was insufficient. 

h) Addition after signature: If added after the signing, additions ineffective as subsequent unexecuted codicil; if before, 

i) Videotape: can be used to verify signature, but cannot be a will because not physically signed.  

j) Estate of Parsons (Cal. App. 1980):  One of the attesting witnesses was a $100 beneficiary under the will.  She disclaimed her interest after T’s death.  

i) State Purging Statute: a gift to subscribing witness is invalid unless there are 2 other and disinterested witnesses to the will. 

ii) Because disclaimers relate back to the time of the creation of interest, she argued that she was disinterested at time of creation.  

iii) Held: witnesses must actually be disinterested at time of signature so as to avoid placing T under pressure and stress.  Gift therefore invalid.  The disclaimer was consequently a nullity, because as no valid interest was created, no property interest to be disclaimed. 

k) Purging Statutes:  California purging statutes, like many other states, only deprive witness of any extra benefit he would receive under the will he attested, i.e., any benefit that exceeds what he would receive had this particular will not been executed (so if there is a prior will that is valid if this one is not, whatever she would have received under the prior will she would still get). 

(1) Mass Statute: witness gets nothing at all. 

l) RECOMMENDED METHOD OF EXECUTING A WILL:  usually, laws of T’s domicile at time of death determine validity of will, but not always the case.  Location of real property determines which state’s law applies.  

i) Most states have statutes that recognize as valid a will that meets the formality requirements of:

(1) The state where T was domiciled at death, OR

(2) The state where will was executed, OR

(3) The state where T was domiciled when will was executed. 

ii) You should try to draft a will that will satisfy even the most strict requirements, however.  Following procedure will create a will valid in ALL states:

(1) Will more than one page in length should be fastened together securely and should specify the number of pages that it contains. 

(2) Lawyer should be certain that T has read the will and understands contents.

(3) Lawyer, T, and 2 disinterested Ws and a notary should be brought together in a room from which all other people are excluded. Door closes, and no one comes and goes until finished.

(4) L asks T [publication]:

(a) Is this your will?

(b) Have you read it and do you understand it?

(c) Does it dispose of your property in accordance with your wishes?

(i) After each question T should answer “yes.”  Ws need not know terms of will.

(5) Lawyer should ask T if he wants X and Y to witness the signing of the will.

(6) T should sign each page of the will, and at the end of the will.  Ws should be in a position where they can see T sign.

(7) One of the witnesses should then read the attestation clause, saying that T invited them to witness will, signed will, and that they now sign it.

(8) Each W then signs and puts his address down.

(9) Self-proving affidavit ( a clause saying that all requirements of due executions have been complied with.  Not necessary, but good to have should anything happen to witnesses and they can’t testify at probate hearing.  Ws and T sign and swear before a notary public.  Almost all states recognize this.  

(i) UPC § 2-504:

a. Authorizes combines attestation clause and self-proving affidavit – only one signature required.

b. Authorizes affixing self-proving affidavit after signing of will and attestation clause, as long as T and Ws sign the affidavit in front of notary. 

(ii) UPC § 3-406: provides that if there’s a valid self-proving affidavit, the compliance with signature requirements is conclusively presumed.  Thus, even if in a two-step process, the attestation clause is missing or not signed, the will is proved. 

a. Not all states follow this.

m) Safe-Guarding A Will:  there should only be one original of the will.  

(1) Common practice to give will to client together with instruction to keep it in safe place.  Lawyers should really only keep originals if there’s an unsolicited request by the T, otherwise it could be seen as improper solicitation.  

n) In re Pavlinko’s Estate (Penn. 1959): H & W accidentally sign each other’s identical wills.  Court refuses to remedy the situation because that would require “rewriting wills.”  It’s unfortunate, but the way it has to be.

(1) But see In re Snide (NY 1981): same issue as Pavlinko, but court ordered names in the will changed.  

(2) UPC § 2-503: gives court power to dispense with formalities where there is clear and convincing evidence that the decedent 1) intended the document to be his will; 2) partial or complete revocation of the will; 3) an addition to or an alteration of the will; 4) a partial or complete revival of his or her formerly revoked will or portion of the will. 

o) In re Peters (NJ 198*): Witnesses did not observe signing, though signature was acknowledge to them, but also failed to sign attestation clause within reasonable amount of time (15 months).  Tried to sign after death.  Court found that there would be substantial compliance but too much time had passed.  
p) In re Will of Ranney (NJ 1991):  Ws signed a self-proving affidavit without previously signing an attestation clause, but believing at the time that they were complying with the applicable state law for attesting a will.  When H died, W tried to probate will and was denied.  Court held that, even though the signatures on the Self-Proving Affidavit did not literally comply with requirements under NJ law, a will may be probated in limited circumstances if it substantially complies with the form requirements.  Must be established by Clear and Convincing Evidence that document was to constitute T’s will.  (See UPC §2-503) Compliance with formulaic rules is important because of the purpose, not the inherent value of formality.  Here, denying probate would frustrate express intent of the T.  

i) Substantial Compliance ( judicially-created doctrine.  A near-miss standard: how close was actual formalistic compliance, not what was T’s intent. 

ii) Dispensing Doctrine ( power to validate a document T intended to be a will even though the formalities are not met.  Legislatively-created.  

(a) These doctrines are supported by John Langbein.  

2) Holographic Wills:
a) Definition ( a will written by T’s own hand and signed by T; attesting witnesses are not required.  

b) Handwritten ( some states require that the whole thing be in T’s handwriting, but in others it’s ok if the signature and material portions of will are handwritten (See UPC §2-502(b))
c) Signature (may be signed at the beginning, end, or anywhere else, but if not signed at the end there may be doubt as to whether the name was meant to be a signature.  
d) Date ( a few states require that the will be dated.  
e) In re Estate of Johnson (Ariz. App. 1981): T used a pre-printed form, which he signed, but did not have properly attested.  Not a valid holographic will because the requisite intent of T was only found in the printed, not handwritten portions of will.  Where the printed stuff can be struck out at mere surplusage, will could still be a valid holograph, but not if it’s essential to demonstrating intent.  In this case, no sufficient handwritten indication of intent.  
f) Testamentary Intent: 
(1) In re Estate of Muder (Ariz. 1988):  court upheld as valid holographic will where intent was derived by looking at both handwritten and printed language.  You can consider context – basically, overturn Johnson case.
(i)  But cf. In re Estate of Foxley (Neb. 1998): handwritten part makes no sense without printed part, thus no holographic will. 
ii) UPC §2-502(c):  testamentary intent can be established for holographic will by looking at portions of document that are not in T’s handwriting. 
(1) §2-503: Harmless Error provisions (where intent is evident by C & C evidence) apply to holographic will provisions as well. 
g) Statutory “Do-it-yourself” Wills: must be signed and attested like any other kind of will.  
(1) In re Will of Smith (NJ 1987): probate denied when Mrs. Smith delivered to her lawyer her will written on a note card that he then stapled to her file. 
(2) Possible Malpractice: some cases have held attorneys liable for neglecting to do what they should have done to make will proper (See White v. Jones, England).
h) Kimmel’s Estate (Penn. 1924): Man writes letter to his sons, using awful grammar.  The letter is informal and talks about how he wants them to have his property when he dies.  He dies that afternoon, but did not seem to think death was imminent when writing letter.  Signed “father.”  Court is all-forgiving here, and allows it to probate. [Johnston not so sure there was requisite intent 
i) Eaton v. Brown (1904): T made will before going on journey, in case anything happens to her.  SCOTUS ordered will probated because will was made with the consideration of death in mind, and her wishes would probably not have been different if she died on the journey or in her own bed.
B. Revocation of Wills 

1) Revocation by Writing or Physical Act 

a) All states permit revocation by either 1) by a subsequent writing executed with testamentary formalities; OR 2) by a physical act such as destroying, burning, or obliterating the will. 
b) UPC § 2-507: 
i) (a) A will or any part thereof is revoked:
(1) By a subsequent will that expressly or by inconsistency revokes prior will, OR
(2) By revocatory act performed on the will with the intent and the purpose of revoking it, or if performed by another individual during T’s conscious presence and by T’s direction.  Revocatory act is burning, tearing, canceling, obliterating or destroying will, regardless of whether that act actually touches the words of the will. 
c) Inconsistency: a complete disposition is a presumed revocation; a partial disposition can be considered a codicil rather than a revocation. 
(1) Codicils are usually void without underlying will, but will can stand if subsequent codicil is destroyed unless contrary intent is evident.  
(2) Harrison v. Bird (Ala. 1993): Ms. Speer’s attorney destroyed the original of her will in his officer at her instruction, but not in her presence.  He sent her the torn up pieces in the letter, and she also retained a duplicate of the original.  After her death, neither document could be found.  Held:  the original destruction of the will in lawyer’s possession not valid revocation because not in her presence, but presumption of revocation applies when the will cannot be found.  It can be rebutted by evidence from the proponent of the will, but no such evidence was offered here.  
(3) In some cases, the court will hold that the presumption was rebutted when the person responsible for finding the lost will is someone with close contact with the deceased and who stands to lost something by the will.
d) Probate of Lost Wills: in absence of statute a will that is destroyed without compliance with the requirements or is lost can still be probated if its contents can be proved.  Usually, will has to be in existence at T’s death or have been “fraudulently destroyed” during life. 
e) Thompson v. Royall (VA 1934): Mrs. Kroll wanted to revoke her will and codicil, but at the suggestion of her lawyer she kept the document whole, with a revocation written across the back.  The will was later offered for probate and accepted, because the cancellation was invalid as written on the back of document.
i) UPC § 2-507 would change that result because it says that the words of the revocation need not touch the words of the will.  However, they must still be on the will itself!!!
f) Partial Revocation by Act: UPC 2-507 allows partial revocation by physical act.  However, in some states it can only be revoked by an ACT of revocation because they view it as a gift to another person, so should be done in accordance with will requirements.  
(1) See In re Estate of Malloy (Wash. 1997): disallowed partial revocation by physical act where it results in significantly enlarged share of another.  
(2) Restatement (Third) Of Property: disapproves of limiting partial revocation.  
2) Dependent Relative Revocation and Revival: if the T purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if T would not have revoked his will had he known the truth.  This is a fiction to try to salvage T’s intent to try and overcome a mistake. 
i) Example: 

(a) T writes will #1.

(b) T writes will #2.

(c) T revokes will #1 because he believes will #2 is valid.

(d) T dies, but will #2 turns out to be ineffective because it was not properly attested.

(e) If T would not have destroyed will #1 had he known will #2 would be ineffective, the court can cancel the revocation, applying DRR, and probate will #1. 

ii) Courts will only do this if it will carry out the will of T. 

b) Carter v. First United Methodist Church of Albany (Ga. 1980): T had a 1963 will, through which she drew lines, etc., making changes.  Then she made a new handwritten will, but it wasn’t signed, so wasn’t a valid holograph.  The court allowed DRR of the 1963 document because of a presumption against dying by intestacy, which it did not find rebutted in this case.  

(1) Johnston had a lot of problems with this case because there is no evidence that the 1963 document, after all the changes made to it, still represented T’s intent.  Also, since DRR is only supposed to apply when there is a mistake as to law or fact, did T really think the 1978 will was valid and replaced her prior will, which she had effectively revoked by the act of crossing out parts of it?

c) In re Estate of Aulsey (Okla. 1991): court refused to apply DRR to will that was revoked while a new one was pending, because the lawyer’s testimony was insufficient evidence of a definite alternative plan of disposition.

d) Estate of Alburn (Wisc. 1963): T had 2 different wills, and she destroyed the most recent apparently thinking that that would revive the one she made prior to that, and evidence was also presented that T did not want to die intestate. The court revived that prior will under DRR – it relied on the fact that T took no further steps to make a new will after she destroyed the most recent one as indication that T thought the first will would stand. 

e) Law of Revival: this is different from DRR, which is a court-created doctrine.  Revival is a statutory provision.  

i) Typical situation ( T makes W1; then makes W2 which revokes W1; T then revokes W2.  Is W1 valid?

(1) 3 State Approaches 

(a) English common law theory ( W1 is not revoked by W2 at all unless W2 is effective at T’s death, because that’s when a will and all its revoking provisions become effective.  In effect, there is no revival here at all – if W2 is destroyed before death, there was never a revocation.
(b) Majority View ( Assume that W2 revokes W1 at time of W2’s execution ( upon revocation of W2, W1 is revived if T so intends.
(c) Minority View ( W1 is not revived after revocation of W2 unless re-executed with proper testamentary formalities or republished by being referred to in a later duly executed testamentary writing.  
ii) UPC §2-509: REVIVAL OF REVOKED WILL (Adopted in a substantial # of states)
(a) A will revoked by a subsequent revocatory act remains revoked unless it is revived.  The will is revived if it is evident from T’s revocation of second will or from his contemporaneous or subsequent declarations that T intended the first will to take effect. 
(b) Partial revocation – when a subsequent will revokes a Part of a prior will, and the subsequent will is thereafter revokes, the presumption is that the revoked part of first will is reinstated, unless it is evident that T did not want it to take effect. 
(c) If a third will revokes the second will, the first will remains revoked in whole or in part, as proper, except to the extent that the third will indicates that it should be revived.  
3) Revocation by Operation of Law: Change in Family Circumstances 
a) Divorce ( in almost all states, statutes provide that divorce revokes any provision of decedent’s will that provided for the divorced spouse.  In other states this is true only if divorce is accompanied by property settlement.  Only applies to wills, not non-probate instruments.  
b) UPC § 2-804:
i) (b) Except as agreed upon in whatever divorce settlement or agreement, a divorce or annulment of a marriage 
(1) (1) revokes any revocable disposition or appointment of property made by one spouse to another in a “Governing instrument” [this includes not just wills, but deed, trusts, insurances, pensions plan, etc.].  
(2) (2) severs the instrument of former spouse in property jointly held by them at time of divorce as joint tenants with right of survivorship, transforming the interests into tenancy in common.
ii) (d) Provisions of a governing instrument are given effect as if former spouse and his/her relatives disclaimed all provisions revoked by this section, or in fiduciary matters, as if they died immediately before divorce. 
c) Marriage ( If T makes a will and then subsequently marries, a majority of the states will give new spouse intestate share unless will indicates that future spouse was purposely left out.  Basically, revokes will to extent of spouse’s intestate share. 
i) A disinherited spouse can always try to take a forced share, when omission was purposeful or not. 
d) Birth of Children ( small minority of states holds that subsequent marriage followed by subsequent birth of children revokes a will executed prior to marriage.
i) Most commonly, however, children born after a will are provided for by pretermitted children statutes.  
C. Components of a Will 

1) Integration of Wills: all papers present at time of execution, intended to be part of a will, are integrated into the will.
a) In re Estate of Beale (Wisc. 1962): Professor going on a trip to Russia made a new will, disinheriting his youngest son.  Had witnesses sign, but they couldn’t identify any pages other than the last page.  His secretary made changes to the will per his request after his death. Court admitted to probate the will as it existed at the time of original signature. 
2) Republication by Codicil: execution of a codicil republishes the will to which it is an addition.  For example, if there is W1 which is revoked by W2, but then T executes a codicil to W1, that will is republished and W2 thereby revoked. 
i) Only applied where updating the will carries out T’s intent – not automatic. 
ii) Codicil can also cure some problems with the execution of the prior versions of the will or codicils, such as interested witnesses not losing their gifts or mental incapacity problems, but it must be a validly executed will.
3) Incorporation by Reference

a) UPC § 2-510:  Incorporation by Reference
i) Any writing in existence when a will is executed may be incorporated by reference if the language of the will manifest this intent and describes the writing sufficiently to permit its identification. 
b) Clark v. Greenhalge (Mass. 1991): T died after executing 2 codicils to her will and also leaving a notebook where she had written down some further dispositions of her property.  The executor refused to honor one of those, but took for himself whatever she gave him in the notebook.  The court recognized that notebook existed at time of death and that T obviously intended to bequeath her property in that manner, and that therefore it is a written instrument that can be incorporated by the will because the will mentioned that executor was to look to memorandum left by T or in accordance with her known wishes.  
c) Simon v. Grayson (Cal. 1940): T’s will directed executors to give $4,000 to person whose name would be in a letter in a safety deposit box.  An unrelated codicil is later executed.  Letter in box is dated after will, but before codicil.  Held to be incorporated by reference into will by codicil – valid disposition. 
d) UPC §2-513: even where holographic wills don’t apply, a will may refer to a written statement or list that disposes of personal property other than money; must be signed by T and must describe items and devisees with reasonable certainty; must exist at the time of death, but not necessarily will execution; can be altered after preparation; need not have independent significance.  
e) Johnson v. Johnson (Okla. 1954):  T had a typewritten document, not attested, at the bottom of which in his hand he wrote that he gives his brother $10.  That part was signed and dated.  Is this a valid holographic will, or an invalid will with a valid holographic codicil? 
(1) Held: The court held that a valid holographic codicil incorporated by reference and then republished the prior invalid will, therefore curing the problem.  THIS IS WRONG.
(i) For republication by codicil, you have to have a valid will in the first place.  If you could have incorporation ????
(ii) If a valid holographic will can incorporate by reference the typewritten parts, then that part can be probated.  However, to treat something like the will here as a holographic will by itself would be wrong. 
4) Acts of Independent Significance: if a beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld. The T can change the provisions by a non-testamentary act. 
a) What is an act of independent significance?  
i) Basically, if T wills her car to her employees at the time of her death, and then proceeds to buy a new, more expensive car and hire new employees to replace the old ones, that’s still alright – hardly likely that her motivations for either of those acts was somehow tied to her testamentary dispositions, even though that does technically change what her will said at the time of execution.
b) UPC § 2-512: a will may dispose of property by reference to acts or events that have significance apart from their effect upon the dispositions made by the will, whether they occur before or after the execution of the will or before or after T’s death.  The execution or revocation of another’s will is such an event.
c) Will of Le Collen:  safe deposit contained envelopes with names written on them, containing stock certificates.  This was upheld because putting things in a safe deposit box for safety – independent significance – not just for testamentary purposes. 
CHAPTER 5: WILL SUBSTITUTES – NON-PROBATE TRANSFERS

A. Contracts with Payable-On-Death Provisions

1) Wilhoit v. Peoples Life Insurance Co. (7th Cir. 1955):  Woman inherits life insurance through her husband’s policy, and instead of cashing it in, enters into agreement with Co. to keep money in trust on 3 conditions: 1) that she can withdraw money on demand, 2) a certain interest rate, 3) and that if she were to die, her brother gets the money.  The brother dies before her, and she directs that the money held in trust from the life insurance go to her nephew.  

a) Issue: what controls the disposition – the will or the prior agreement with Co.?

b) Held: The agreement was neither an insurance contract nor an agreement supplemental thereto, so the will beneficiary gets the gift.  There is no implied condition of survivorship with will substitutes, unlike wills – where if person predeceases, gift lapses.

(1) Anti-Lapse Statutes: most states have statutes that say that if the devisee is a relative, even if he predeceases his heirs can take the gift after him, instead of the gift reverting back.

2) Estate of Hillowitz (N.Y. App.  1968): wife stood to benefit from husband’s private club partnership agreement, which would give her his share at his death.  Held to be a third-party beneficiary contract, akin to a life insurance contract, and not an invalid attempted testamentary disposition.  

3) UPC § 6-101 (Adopted by more than ½ states) Nonprobate Transfers on Death: authorizes POD designations in all contracts. 

i) Does not specify if the devisee must survive T.

4) Cook v. Equitable Life Assurance Society (Ind. App. 1981): Court found that one cannot change the beneficiary of a life insurance policy by will and in disregard of the methods prescribed under the contract.  The rights protected are not only those of the insured, and though it may be against T’s intent at that point, T must have done everything that was in his power to change the beneficiary through the means available. “Equity aids the vigilant, not those who slumber on their rights.”

i) Exceptions:

(1) If contract allows change of beneficiary by will, that’s ok. 

5) Uniform Transfer-On-Death Registration Act ( permits securities to be registered in a T.O.D. form. 

6) Superwill: would annul the beneficiaries named in other non-probate instruments and name a new blanket beneficiary. 

i) This would be similar to the power T has to revoke a revocable inter vivos trust by will. 

B. Multi-Party Bank Accounts

1) Three types of Bank Accounts generally:

a) Joint and Survivor Accounts ( account set up in 2 people’s names, both can draw on it, when one dies, the other gets the whole thing. [will substitute] 

b) Savings Accounts Trust (P.O.D. accounts) ( account set up in T’s name, he is the only one able to draw on it during life, but at his death it goes to designated X. [will substitute] 

c) An Agency Account ( account where B can draw on A’s account during A’s life, but at death the balance goes to A’s estate [not a will substitute]. 

2) Franklin v. Anna National Bank of Anna (Ill. App. 1986): T and Mrs. Goddard, and then Mrs. Franklin, shared a joint bank account.  Evidence clearly showed that this account was opened solely for the purpose of a helper being able to draw money if T was incapacitated or otherwise unable to do it.  

i) Reasoning ( while instrument creating joint tenancy account presumably speaks the truth about the nature of the agreement, if Π meets burden of showing by C&C Evidence that a gift was not intended, evidence of lack of donative intent can be brought in, but must relate back to the time of creation of the joint tenancy. 

ii) Held ( in this case, it was shown that gift was not intended based on the reasons given in letters written by T when addressing bank.  

3) In some states, P.O.D. account are still not allowed becaseu of the reasons in Wilhoit.  Banks continue to resist offering people clear choices, and in some places joint accounts have been conclusively deemed to establish a right of survivorship. 

4) Totten Trust or Savings Account Trust ( basically, as above, O deposits money as trustee for A, but retains control of withdrawals.  A doesn’t have control of the money, but gets whatever is left at death.  This is a valid non-testamentary instrument; beneficiary designation of such a trust may be revoked by will. 

5) UPC §§ 6-201 – 6-227 ( abolish Totten trusts and just treat such things as POD accounts; authorizes joint tenancy w/right of survivorship, agency accounts and POD accounts.  

6) Joint Tenancy ( upon the death of one partner in the tenancy, the other owns the property outright; decedent’s interest vanishes at death.  

i) Holder of joint tenancy cannot during life revoke the transfer and cancel the interest given the other joint tenant – unlike POD. 

ii) Cannot devise his share by will.  There’s the myth of transferring the property out and having it transferred back to you as tenancy in common, but that’s different. 

iii) Creditors of joint tenants must seize the joint tenant’s interest during life, because the interest dies with the tenant. 

CHAPTER 6: CONSTRUCTION OF WILLS

A. Admission of Extrinsic Evidence

1) Interpretation of Wills

a) Plain Meaning Rule ( a plain meaning in a will cannot be disturbed by the introduction of extrinsic evidence that another meaning was intended.  
b) Mahoney v. Grainger (Mass. 1933): A woman wanted to leave her property to her 25 cousins to share alike.  The lawyer drafted the will giving the property to her “nearest relations,” who turned out to be one aunt, not all the cousins.  The Court held that term that had a plain meaning when applicable to the facts had to be rigidly construed, and outside evidence of what T really mean was not allowed unless the language of the will was ambiguous in itself.  The court cannot change the terms of a will to effectuate intent.
(1) Evidence can only be introduced to clarify a will.
(a) Patent Ambiguity ( if something is obviously unclear on the face of the will, and is to be resolved from the meaning of the words of the will, though one can also took to circumstances of execution.   
(i) Estate of Black (Cal. 1962): USC v. UCLA case: obvious on the face of the will that the “University of Southern California known as UCLA” is unclear on its face.  
1. District court found this to be unambiguous as the University in Southern Cali known as UCLA.  Appels court reversed, finding latent ambiguity.  But isn’t it pretty clear on its face that this is ambiguous? 
(b) Latent Ambiguity ( if something is not blatantly unclear on the face, but that becomes obviously unclear when applied to the facts. Evidence may be admissible to show that in this particular case, a term that seems unambiguous actually is.  Then evidence is admissible to clear it up. 
c) Personal Usage Exception: if extrinsic evidence shows that T always referred to a certain person by a certain name/term, evidence is admissible to show that T meant someone other than the person with the legal name specified in the will. 
d) Fleming v. Morrison (Mass. 1904): Oral testimony allowed to show real intent of T despite the fact that you had a will that was properly signed and attested.  Court found the testimony sufficient to defeat the will because T did not have the requisite testamentary intent.  
e) Estate of Russell (Cal. 1968): T died, leaving everything equally to a friend and her dog, who predeceased her.  Π, T’s niece and only legal heir, sued for the half that would have gone to the dog.  Is there an ambiguity here that requires admission of extrinsic evidence?  Court found that the words of the will clearly showed that T intended for Quinn and the dog to inherit in equal shares, and equally clearly a dog can’t inherit like a person.  Therefore, the court concluded that the usual terms regarding lapsed or void gifts applied, and the property is to be divided in half between Quinn and the niece. 
(1) Here, terms seemed to be clear on its face [Quinn and the dog], but it was proper to admit extrinsic evidence showing that Roxy was a dog {latent ambiguity}. 
f) Ihl v. Oetting (Mo. App. 1984): Property devised to Mr. & Mrs. Wendell Richard Hess, presently residing at No. 17 Barbara Circle.  At the time will was made, that meant Mrs. Gledna Hess.  Soon after, Mr. & Mrs. divorced, and Mr. married a new wife, Verna, and moved to another house.  When T dies, who is the “Mrs. Wendell Richard Hess residing at No. 17 Barbara Circle”? Verna argued that she was the only woman who was Mrs. Wendell Richard Hess, at time of death, but she never lived at B Circle.  Court admitted extrinsic evidence to resolve this latent ambiguity and allowed Glenda to take under the will.
g) Estate of Akeley (Cal. 1950): T, who wanted to give away her whole estate, gave it to three charities in 25% each.  Court construed the clause as giving each charity 1/3 because that’s what the words of the will seemed to have intended by purporting to give away her whole estate – patent ambiguity. 
h) Equivocation ( where a term applies equally to two things (my niece named Nora, but I have two nieces by such name).  Use of extrinsic evidence was allowed because it clarified the terms, not add anything to the will. 
i) Misdescription of Person or Property ( mere false description of person or property does not make an instrument inoperative. 
i) Patch v. White (1886): T gave the wrong lot # for the land he was devising.  Court struck the misdecription and held that whatever lot T actually owned when to the intended devisee. 
ii) Breckheimer v. Kraft (Ill. App. 1971): T left property to nephew Raymond S. and his wife Mabel S.  Wife’s name was actually Evelyn.  Court struck out the incorrect term, leaving the will just at “his wife.” 
j) Malpractice: can an attorney be held liable for drafting an ambiguous document?
i) Ventura County Humane Society v. Holloway (Cal. App. 1974): Court held that lawyer is liable to testamentary beneficiaries clearly designated by T who lose their legacy because of attorney’s drafting, but the attorney is not generally responsible for drafting an ambiguous document.  
2) Correcting Mistakes:

a) Connecticut Junior Republic v. Sharon Hospital (Conn. 1982): T made a will giving his property to 7 charities.  Then, by codicil, he changed the charities, dropping the 7 old ones and replacing them with 12 news ones.  Later, tax laws changed and he wanted some changes made to accommodate his gifts.  The lawyer in the second codicil inadvertently named the 7 old charities again. It was clearly a scrivener mistake, but the court held that unless there was a latent or patent ambiguity, they could do nothing to interpret the terms of the will differently from what was written. No extrinsic evidence of mistake was allowed. OVERRULED BY

b) Erickson v. Erickson (Conn. 1998):  Mr. and Mrs. Erickson made a will two days before their wedding that provided for their children and property in case of death, each naming the other executor of the estate.  In Connecticut, there was a law that said that any marriage subsequent to the making of the will revokes the will.  The lawyer didn’t know about the provision or made a mistake by not putting a clause specifically addressing the impending marriage in the will.  Lower court ruled that the will was revoked by the marriage and that the deceased died intestate.  Court held that evidence of a scrivener’s mistake should be admissible to establish that a written bequest should be admitted to probate because it would have been admissible but for the writer’s mistake.  
(1) This exception is pretty narrow – only applies where lawyer made a mistake in writing up the terms of the will.
(2) This is NOT the majority law right now – generally, you can’t bring in extrinsic evidence of mistake. 
c) Gifts by implication ( what happens when drafter leaves a gap in a dispositive provision? 
i) Doctrine of probably intent [NJ]: developed by NJ state courts, this allows the court to study the family circumstances and plan of testamentary disposition when an unexpected contingency occurs. Court then acts as testator.
d) Malpractice Issues ( suing for malpractice for drafter error may end up in unintended beneficiaries and unjust enrichment.  Langbein and Waggoner believe that instead, mistakes should be corrected using C&C Evidence, applied rigorously. 
CHAPTER 7: RESTRICTIONS ON THE POWER OF DISPOSITION – PROTECTING CHILDREN AND SPOUSES 

A. Rights of the Surviving Spouse 

1) Introduction to Marital Property Systems

a) Common Law System: H and W own separately all property each acquires after marriage, other than what they’ve agreed to make joint ownership property. 
i) How is a wife protected from disinheritance in this system? Almost all these states have an elective or forced share statute that entitles the spouse to a certain share of the marital estate.  It is enforced against all property owned by deceased at time of death. 
b) Community Property System: H and W own all acquisitions from earning after marriage in equal undivided shares.  
i) Each spouse is owner of an undivided ½ share in the community property.  The deceased spouse owns and has testamentary power only over his or her ½ community share. 
ii) LA, TX, NM, AZ, CA, WA, ID, NV
c) Uniform Marital Property Act (1983): adopted by the National Conference of Commissioners on Uniform State Laws and adopting community property principles.  Only adopted by Wisc so far. 
(1) Alaska has recently adopted a law that gives married couples the option of holding their property in a community property arrangement
2) Rights of Surviving Spouse to Support  

a) Social Security: under the SS system, the retirement benefits of a worker are paid to his/her surviving spouse after death – akin to community property.  Worker cannot shift the payment of benefits to another other than spouse, though sometimes can be used for dependents.  
b) Private Pension Plans: most private pension plans are required by ERISA to provide spouse with survivorship rights if employee dies first; spouse also gets preretirement survivor annuity if employee dies before retirement. Because it’s a federal law, it preempts state law on this subject.
i) Boggs v. Boggs (1997): first wife had community property ½ interest in husband’s pension, and devised it to her husband for life, then to her children.  He remarried, and it was held that pension must support second wife in order to carry out ERISA objective – cuts off 1st wife’s state law right to devise that part of her interest in her husband’s pension plan.
ii) Waiver: a spouse can waive these benefits, but it’s hard to do because rules on waiver are very strict.  A prenup can’t waive it. 
c) Homestead: in most states, the surviving spouse has the right to occupy the family home for life.  Usually provided for by a state statute (probate homestead). 
i) In many states, the homestead exemption [from creditors] is very small - $15,000 under the UPC.  But in some it’s substantial.
d) Personal Property Set-Aside: spouse’s right to set aside a certain portion of decedent’s private property up to a certain value.  UPC §2-403 sets the limit at $10,000.  Usually applies to furniture and clothing, but may also include cars.

e) Family Allowance: every state has a statute allowing the probate court to award a family allowance for maintenance and support of the surviving spouse, but must be done before estate is closed.  
f) Dower: a wife’s right to 1/3 of all the land seized and acquired during marriage; it attaches the moment H acquired the land or upon marriage, whichever is later.  Becomes possessory for W at H’s death.  Because of this, H couldn’t sell the land free and clear of W’s dower interest.  It makes signature of both spouses necessary for a sale of one spouse’s land. 
i) Has been abolished in most states. Where it does survive, the spouse must elect to take dower or the forced share. 
(1) Curtesy: the male version of this except 2 conditions:
(a) Only attached if there were children born of the marriage
(b) H got a life estate in all the land, not just 1/3.  
(i) Today, spouses have basically have identical interests so this survives in name only in a few states. 
3) The Elective Share and Its Rationale 

a) Every common law (separate property) state except for GA has a provision that, in addition to any family allowance, allows the surviving spouse to take a set share of decedent’s property.  This applies in those cases where spouse leaves a will because otherwise the wife gets whatever is proper under the intestacy statute.  The spouse has a choice of taking the elective (forced) share or getting whatever she gets under the will. 
i) Applies to the probate estate in common law property states – will substitutes are usually not covered by this.  
ii) There is a great deal of variation between states with respect to this. 
iii) If the surviving spouse is richer than the decedent spouse, the surviving spouse has no forced share under the 1990 UPC.
b) UPC Elective Share of Surviving Spouse:
i) The Partnership Theory of Marriage ( economic rights of each spouse derive an unspoken marital bargain under which the partners agree that each other is to enjoy a ½ interest in the fruits of the marriage, i.e., the property nominally acquired by and titled in the sole name of one partner; also include the entitlement of each spouse to compensation for non-monetary contributions to the marital enterprise.  This is usually effectuated in community property states. 
(1) Some arguments that the elective share tradition in common law systems are not always fair: 
(a) Regardless of length of marriage, spouse’s share is the same.  
(b) W must survive H to get anything; if she dies first, she can’t devise anything to her children, friends, etc. Same if W survives, but doesn’t have time to take her elective share. 
(2) 1990 UPC 
(a) §2-202(a)( provides spouse with a sliding scale percentage of the elective share.
(b) §2-202(b) ( provides a $50,000 supplemental elective-share amount in case spouse’s own assets are less than this, on the theory that every spouse is entitled to some minimum support. 
c) Estate Tax Marital Deductions

i) To resolve the problem in the difference of Estate Tax between community property wives (who had ½ of the couple’s assets) and the common law wife (who probably had very little property from her earnings), Congress gave H a 50% marital deduction for property left to surviving W in a form comparable to outright ownership of the community property wife (no trusts).  
(1) Compromise so that all property doesn’t have to be devised outright: H can give W a life estate in the property with the power to appoint the property to anyone she wishes at death. 
(2) Current law (as of 1982): no tax at all on property given to W at H’s death, provided W gets at least a life estate. 
(a) Current Marital Deduction: requires only that H give W a trust giving his wife support for life (QTIP) to avoid taxation. 
(i) This seems to make the common law wife further removed from the community property wife, because she still gets nothing like outright ownership in the property. 
(3) Transfers that Currently Qualify for a Marital Deduction:
(a) H ( W in outright free simple
(b) H ( W trust giving W income for life and a power to appoint the trust principal at death to whomever she wants [life estate with general power of appointment]
(c) H ( W trust income for life (QTIP). 
d) Accepting the Elective Share: the amount of the elective share is collected by pro rata takings from other devises or from the residuary estate. Currently, if H’s will gives W a life estate, she is not forced to take it – if she renounces, and wants to take her share in fee simple, the renounced life estate is not charged against her elective share. 
e) In re Estate of Cross (Ohio 1996): court found that the probate judge was correct in determining that Mrs. Cross should elect to take against the will in order to have income for her support as an Alzheimer’s patient.  If she didn’t make the most of this income available to her, under the Medicaid provisions she would have forfeited available income and become ineligible for Medicaid as a result.  
i) Role of Guardians of Incompetent Spouses: 
(1) Majority view ( all surrounding facts must be taken into consideration by probate court in making a decision to take the elective share. 
(2) Minority view ( take against will only if it is to surviving spouse’s economic benefit calculated mathematically. 
(3) UPC §2-212 ( if spouse takes elective share, the amount of that share that exceeds what the decedent gave to his spouse in a will must be put in a custodial trust, so that when surviving spouse dies, the remainder goes to the predeceased spouse’s heirs – minimize upsetting T’s estate plan.  The custodial trust does not qualify for marital exception. 
ii) Abandonment: in most states, a spouse who abandoned his spouse is still entitled to an elective share. 
f) In re Estate of Cooper (N.Y. App. 1993):  This case is kind of outdated now, but here a gay partner tried to assert spousal rights against deceased partner’s property.  He was denied. (See Baehr v. Lewin, Haw. 1993). 
g) The Defense of Marriage Act 1996:  declares that for purposes of federal taxes, etc., same sex marriages are not valid even if recognized by individual states. 
4) What Property is Subject to the Elective Share?
a) Sullivan v. Burkin (Mass. 1984):  A man who had been estranged from his wife and son for many years disinherited them by name in his will.  He put all his real property in a revocable inter vivos trust, of which he was the donor, retained the right to income for his life, reserved the right to reach principal at any time, and had the right to revoke.  The wife argued that in circumstances like that, she should be allowed to take against this non-probate instrument.   
i) Held: Though in this case the court sticks to the old rule and does not allow W to take against inter vivos trust, for the future, the court allowed a surviving spouse to take against an inter vivos trust created by the deceased spouse and as to which the deceased spouse had the sole power to direct the disposition of assets for his benefit, for example, by the exercise of a power of appointment or by revocation of the trust.  The court need not consider T’s motivation in creating the trust. 
b) How to test what non-probate transfers are subject to the elective share?
i) Illusory Test ( if transfer to non-spouse appears illusory, then the spouse may be able to reach those assets.  [Laid down in Newman v. Dore (NY 1937), but never clarified and since overruled by statute].  The main factor seems to be the amount of control over the income assets during life. See Pezza v. Pezza, (R.I. 1997). 
ii) Intent to Defraud Test ( look for subjective or objective intent to defraud the spouse by placing assets out of her reach.  Objective intent usually looks at the amount of control retained, amount of time between transfer and death, the amount of interest spouse retains in T’s property. 
iii) Present Donative Intent ( did T intend to make a present gift?  Similar factors as the fraud test. 
iv) Usually, the law of the state where the trust is set up will apply with respect to reaching non-probate instruments for elective share.  However, there are some cases that have gone the other way – the law of domicile of T applies.
v) UPC §2-202(d): law of decedent’s domicile governs the right to take an elective share of property located in another state.  
5) UPC
a) Augmented Estate Idea (1969): probate estate plus certain non-probate transfers, such as the following transfers made without consideration (not a contract) during marriage:
i) Not an outright gift (T retains the right to possession or income)
ii) Where T can revoke or invade or dispose of principal for his own benefit (not for kids, for example)
iii) Any transfer in joint tenancy with someone other than the surviving spouse
iv) Any transfer made w/in 2 years of T’s death over $3,000/year – 10,000 now? 
v) Any property given to the surviving spouse during life, including a life estate in a trust, and property received by the spouse at death derived from the decedent, such as life insurance and pensions. [Basically, includes gifts given to wife in the total amount of what she takes against]

b) After 1990, augmented estate included many transfers made before marriage where decedent retained substantial control of property. 
c) UPC §2-203  (p. 509) is the CURRENT LAW on what’s included in the augmented estate. 
d) In re Reynolds (N.Y. App. 1996):  Wife created a trust with a limited power of appointment for her daughters from a prior marriage.  Court determined that because she had the power to appoint the beneficiary, she retained meaningful control over the estate and thus it was subject to the elective share. 
6) Waiver
a) UPC §2-123 Waiver of Right to Elect and of Other Rights
i) (a) Rights can be waived by a written contract, agreement, or waiver signed by the surviving spouse.
ii) (b) A surviving spouse’s waiver is not enforceable if the surviving spouse proves that:
(1) he or she did not execute the waiver voluntarily
(2) the waiver was unconscionable when it was executed, and, before the execution of the waiver, she or he:
(a) (i) was not given a fair and reasonable disclosure of the property or financial obligations of the decedent
(b) (ii) did not voluntarily and expressly waive, in writing any right to disclosure of the property or financial obligations of the decedent beyond that provided
(c) (iii) did not have, or reasonably, could not have had, an adequate knowledge of the property or financial obligations of the decedent. 
iii) (c) An issue of unconscionability of a waiver is for decision by the court as a matter of law.
iv) (d) a waiver of “all rights”, unless it provides to the contrary, is a waiver of all right that could pass by virtue of any will executed before the waiver, etc. 
b) In re Estate of Garbade (NY App 1995): woman was given a prenup to sign just hours before her wedding.  After H died she chose to elect and his children opposed it based on the waiver in the prenup. She argued that the waiver was procured by fraud, misrepresentation, or duress.  Court found that if anything, it was her fault for not reading the agreement probably.  Absent fraud or other misconduct, parties are bound by their signature. 
(1) Problems with this case: the prenup was prepared by H’s lawyers, and she really didn’t have much time to look at it. 
c) In re Grieff (NY 1998):  The proponent must establish a fact-based, particularized inequality before a the court will overcome a signed waiver. 
7) Rights of Surviving Spouse in Community Property
a) Separate property of the spouses that is not community property (not acquired during marriage) is the separate property of individual spouses.
b) What about commingled property?
i) Each state has different rules about it.  
(1) Inception-of-title rule ( if property originated as individual property of one spouse (i.e., life insurance policy purchased before marriage, but which is continuing to be paid up during marriage), remains individual property.
(2) Pro-rate share rule ( divides the property between separate and community property based on the proportion of payment. 
c) Couples can agree on how they want their property to be qualified. 
8) Spouse Omitted from a Premarital Will
a) States usually have statutes that provide for spouses left out of wills that were written before the marriage.  The statutes usually provide for the spouse to receive an intestate share.  However, the spouse also has the option of an elective share as well.  Not applicable in community property estates.
b) Estate of Shannon (Cal. App. 1990): H made a will 12 years before marrying W, leaving all to child from prior marriage.  In the will he specifically said that he disinherits everyone except the child.  W challenged.  California had a law that provided for left-out spouses, except if 1) H purposely didn’t provide for this spouse, or 2) if W is provided for by other transfers outside the will. 
i) The person being disinherited must be specifically named and the other transfers did not adequately provide for W. 
c) UPC §2-301 Entitlement of Spouse; Premarital Will 
i) (a) Omitted spouse gets an inestate share of the estate to the extent that the portion of the estate is not devised to a child of the deceased born before marriage and not the child of W, or the descendants of such a child, unless:
(1) Unless it appears from the will or other evidence that the will was made in contemplation of the marriage to the current spouse
(2) The will expresses the intention that it is to be effective notwithstanding any subsequent marriage
(3) The T provided for the spouse by transfer outside the will and the intent that the transfer be instead of a testamentary provision is shown by T’s statements or is reasonably inferred from the amount of the transfer or other evidence.  
ii) (b) IN satisfying the share provided by this section, devises made by the will to the testator’s surviving spouse come first, except for devises to the above-mentioned pre-marriage children. 
d) Omitted spouse shares are limited to probate estate. 
e) A surviving spouse left out of the poorer spouse’s will is still entitled to an intestate share, unlike a forced share.
f) Malpractice: 
i) Heyer v. Flaig (Cal. 1969): Woman made a will to leave everything to her daughters, but was getting married.  Lawyer made a will leaving out husband.  After she died, the new husband wanted to take an elective share, and he was allowed to do so.  The daughters sued and were held to have a cause of action. 
(1) Privity not required if you are a foreseeable beneficiary. 
ii) The ABA seems to think that a lawyer has a duty to inform his client of any problems that may arise, such as if he gets an invite to her wedding. 
B. Right of Issue Omitted from the Will 

1) In all state except for LA, children have no statutory protection from disinheritance by a parent.  [LA provides a forced share for children for kids under 23, mentally infirm, or disabled.]  To disinherit children you have to be very specific.  There are usually protections for pretermitted children by statute. 

a) Depending on the state, either just the child or the child + issue will be able to take a share. 

b) Most states ( children born or adopted after will’s execution are adopted; some states – children born before or after the will. 

2) Wills disinheriting children usually invite a will contest. 

3) Azcunce v. Estate of Azcunce (Fla. App. 1991): Little Patricia was left out of her father’s will by accident.  He had a will, and executed a codicil after her birth.  He and the lawyer were discussing including her but hadn’t yet agreed on terms.  This second codicil republished the will after her birth – she’s considered born before the will, and statute only covers after-born children.  She is held to be precluded from taking under the pretermitted child statute because he had the chance to include her and didn’t. 

4) Espinosa v. Sparber (Fla. 1993): Patricia sues the firm that drafted the defective will and codicil.  Court decided that she has no standing, but that her father’s estate does – there is privity there; law requires either privity or an intended third-party beneficiary.  Since Patricia is not mentioned in the will, she can’t be an intended third party beneficiary.  

5) McAbee v. Edwards (Fla. App. 1976): Woman had a will leaving all to daughter.  Then she was getting married and asked lawyer if she needed to change anything. He said no, and when she died, the second husband claimed an intestate share.  The court held lawyer liable for malpractice.  

6) UPC §2-302: (p. 545)
a) (a) Except as provided in (b), children born or adopted AFTER the will is written receive a share of the estate as follows ( basically, pretermitted children have to share in the part of the estate given to the other children T may have had and share alike; if only 1 child and his other parent inherits, then nothing – parent will provide; 

b) These section don’t apply if the omission was intentional, or the child was provided for in some non-probate instrument that was intended to replace a testamentary provision. 

c) If T fails to provide for a living child when making a will because he believes the child to be dead, the child can be treated like a pretermitted child. 

(1) Does not apply to the issue of children – ONLY KIDS.

7) How do you cut out a nonmarital child who may or may not exist? How do you cover all your bases?

a) You need an affirmative statement – something to the effect that you disinherit all children except for Bobby, Mary and Susie.

b) Estate of Peterson (Wash 1968): the fact that T declared that he has no children of any kind was taken to be a mistaken belief in lack of children, not a desire to disinherit any children who may appear. 

c) In re Estate of Padilla (N.M. App. 1982): a negative indication, saying that T does not have any children for whom he has not provided, was not sufficient ( a positive declaration of disinheritance is required. 

d) In re Estate of Laura (N.H. 1997): Children of heirs specifically cut out by a will cannot take as pretermitted children, whether they were born or not at the time of death. Chain of inheritance type thing. 

CHAPTER 8: TRUSTS

A. Introduction 

1) A trust ( a device whereby a trustee manages property for one or more beneficiaries. 

a) The idea is that Trustee (T) gets legal title to property, with the responsibilities of management, and the Beneficiary (B) has equitable title and the benefits flowing from T’s management. 

2) Private Express Trust: gratuitously created for the benefit of individual beneficiaries. 

a) Revocable Trust: a trust wherein the grantor retains the right to revoke it.

b) Marital Trust: at minimum, a life estate to a spouse – allows avoidance of estate tax at death.  

c) Trust for incompetent person: provides money to care for an incompetent person, then can direct who gets the remainder.

d) Trust for minor: trust to use income and principal for benefit of minor till 21, and to give child principal upon majority; also allows grantor to make $10,000 annual tax-free gifts to the trust for the child.

e) Dynasty Trust: a trust that provides payments of income to generations of descendants, with principal ending up somewhere down the road.  Usually controlled by the RAP, except in those states where you can opt out of it. 

f) Discretionary Trust: D gives property to X in trust, and T (trustee) has sole and absolute discretion about the payments of income or principal.  Useful for tax and creditor-avoidance purposes. 

g) Constructive Trust: remedial trust, usually holds money in trust for the benefit of someone who gets it in the future – place holder. 

h) Resultive Trust: implied by operation of law – whatever is left over reverts back to the settlor.

3) Parties to a Trust
a) Settlor (Trustor) ( Person who funds and creates the trust. 

i) Inter vivos trust ( created during life of settlor.  May be created by either a: 

(1) Deed of trust: either the deed or the property itself must be delivered to Trustee.  Beneficiary someone other than settlor. 

(2) Declaration of trust: in this instance, the settlor is also the trustee, and may be the beneficiary as well.  No delivery necessary, where dealing with personal property

(3) Real Property Trusts ( must always be in writing – Statute of Frauds. 

(4) Oral Trusts ( alright for a trust where settlor is also the beneficiary. 

ii) Testamentary ( created by will at settlor’s death.  Trustee is obviously always someone other than the settlor. 

b) Trustee ( there can be more than one.  A trust will never fail for want of a trustee – court can always appoint one.  

(1) Held to a very high standard of conduct: must preserve property, make it productive, and where required by the trust instrument, pay the income to the beneficiary. 

(2) Trustee must have some duties to perform ( otherwise, there is no valid trust.

(3) Can be released with consent of beneficiaries or by court order. 

(4) Must keep trust property separate from the trustee’s own property.  Mingling funds is dangerous because the burden is on Trustee to show what belongs to the trust – beneficiary could be entitled to the whole thing.

c) Beneficiaries ( Hold equitable title and come in 2 kinds: life estate/income and remaindermen/principal. They have different interests, so you have to diversify investments.

d) Trust vs. Life Estate ( Trusts are much more flexible and allow holder to have more control.

i) Sale ( Legal life tenant cannot sell in fee simple unless specially granted the power; trustee can sell the property and hold the return in trust.

ii) Borrowing money ( a trustee can take out loans and put property up as collateral – love tenant can’t do that. 

iii) Waste
iv) Expenses

v) Creditors ( trusts, such as spendthrift trusts, can be put out of the reach of creditors.  

B. Creation of a Trust

1) Intent to Create a Trust: creation of a trust doesn’t require specific language but simply a manifestation of the intent to create a trust. 
a) Jimenez v. Lee (Oreg. 1976): A daughter sued her father over a relatively small amount of money that she claimed had been placed in a trust for her, by her grandmother and a client of her father.  Court held that the gifts were in fact made “with the intent to vest the beneficial ownership in a third person” – creation of a trust relationship.  
i) Father argued that because these instruments were deposited in the name of Π as well as his own, she acquired legal title and thus there was no trust of which he was trustee.  Court held that instead, there was no partial merger of Π’s interest and Π and Δ both held property as joint tenants in trust for Π. 
ii) Father also wanted to count some expenses that were his parental responsibility out of her trust.  He also mixed the trust with his own assets. He did not provide an accounting to Π. Held ( case remanded for a full accounting predicated upon a trustee’s duty to Π. 
b) Precatory Language ( language of moral obligation unenforceable at law; does not create a trust but expresses a wish that the devisee use the money in a particular manner. 
c) Equitable Charge ( T devises property to X, subject to the payment of a certain sum of money to Y.  Creates a security interest in the transferred property.  
d) Hebrew University Association v. Nye I (Conn. 1961): Mrs. Yahuda intended to give her husband’s library to the University.  She spoke at a luncheon and announced the gift, and thereafter told other it was not for sale because it belonged to the University.  She then died before the library was delivered.  This is not a valid inter vivos gift because of lack of delivery.  The court considered the argument that Mrs. Y created a trust by her declaration, but for that she would need to have intended herself to be a trustee.  She does not seem to have had that intent.  A gift will not be turned into a trust just because otherwise it fails.  Court remanded the case for new trial on other theories than declaration of trust with Mrs. Y. as trustee.
e) Hebrew U v. Nye II (Superior Court, Conn. 1966): Court held that Mrs. Y’s declaration of intended gift and delivery of the memorandum listing the contents of the library constituted a valid inter vivos gift. 
f) Elyachar v. Gerel Corp. (S.D.N.Y. 1984): did not require demonstration of intent to maintain fiduciary duty as long as there was intent to create a trust. 
g) Presumptions of Revoking: this goes either way depending on state – some states have a presumption that a written instrument is irrevocable unless there is an express or implied provision that Settlor reserves power to revoke; in others, such as CA and TX, the presumption is that it’s revocable unless shown otherwise. 
2) Necessity of Trust Property – Funding the Trust

a) Necessary Elements of a Trust ( Trustee, Beneficiary, and Trust Property.  
i) Trust Property = any amount or any interest in property that can be transferred, including:
(1) Contingent remainders
(2) Leasehold interests
(3) Choses in action
(4) Royalties
(5) Life Insurance policies 
ii) Whatever the property interest, it needs to be recognized as property by the court. [Somewhat similar to a regular contract, there needs to be some consideration for the promise for it to be enforceable.] 
b) Unthank v. Rippstein (Tex. 1964): Mr. Craft writes a letter to Mrs. Rippstein, telling her he will give her $200/month for as long as he shall live, and then in the margins changes it to after his death as well.  What sort of disposition is this?  She loses the argument that it’s a holographic will, as well as the argument that he intended to create a trust, because there is no designation whatsoever as to what property he would have used to pay for the gift.  She cleverly argued that his whole property could be used, with the remainder reverting back, but in that case he would have been under a fiduciary obligation to her with respect to his use of any of his funds, and that seems highly unlikely.  Held that the writing was no more than a promise of a gift without the proper delivery. 
c) Effectiveness of Gifts

i) Change of Position – the old contracts Reliance theory: if a gift is ineffective for lack of delivery, etc., but the donee has so change his position in reliance on the gift that it would be inequitable to preclude him from taking the property, a court can compel the transfer by making an effective conveyance.  

ii) Effect of Death ( if owner of property dies believing he has made an effective gift thereof, though the gift fails, a person who is the ntarual object of his bounty, such as a wife or child, can, through a court of equity, complete the gift as against the heirs or next of kin of the donor ( basically, a constructive trust. 
(1) Brainard v. Commissioner (7th Cir. 1937): Man tried to declare a trust of stock that he owned as distributed among family members in order to cut taxes.  It was an oral trust, and the property was to be future property – the profits from stock trading for 1928.  This was a mere expectancy – an interest in something that hasn’t yet come into being.
(a) Rule: an interest that has not come into being cannot be held in trust.
(b) Held: A trust may be recognized if, though no trust res exists at the time of trust declaration, the trust res 1) comes into being in the future, and 2) after it comes into being, the settlor makes sufficient manifestation (takes an act) of an intention to create the trust. 
(i) In this case, though the profits did come into being in 1928, they did not become trust property until he credited the amounts to the beneficiaries.  Prior to that point, the taxes were to be credited to the settlor. 
d) Taxation of Grantor Trusts – trusts where income is taxable to the settlor because the settlor has retained substantial control and is deemed by the IRS Code still to be the owner of the trust assets. Basically, you can’t do what Brainard tried to do anymore. 
i) Types of Grantor Trusts:

(1) Revocable Trust: this is a type of grantor trust – always taxable to settlor.  However, even trusts where lesser powers have been retained can be taxable to settlor. 
(a) Spousal Attribution Rule: a settlor is treated as holding any power or interest that is held by the settlor’s spouse if the spouse is living with the settlor at the time the property is transferred into trust. (Basically, is T creates an irrevocable trust with his wife W as trustee, T is held to have the same powers as W).

(2) Reversionary Interest ( if settlor has a reversionary interest (unused money comes back to him) in either the corpus or in the income, and the interest is greater than 5% of corpus or income. 

(a) Exception to this rule: not taxable to settlor is reversionary interest trust is created for a minor lineal descendant who has the entire present interest, and reversion only happens if descendant dies under 21. 

(3) Nonadversity Rule ( if settlor or a non-adverse party (I guess someone not representing the beneficiary) has broad discretionary power, it’s a grantor trust. 

(a)  2 Exceptions:  

(i) If an independent trustee is the only with discretionary power (i.e., a bank rather than the settlor + the bank as trustees)

(ii) If the power to distribute is according to a reasonable standard set in the trust instrument, with respect to either corpus or income.

(4) Where settlor or non-adverse party has certain administrative powers that can be exercised for the benefit of the settlor, it’s a grantor trust. 

(5) Also where settlor or non-adverse party can distribute trust income to settlor or settlor’s spouse. 

(a) If trust is set up to pay Settlor’s legal obligations, such as to support children, anything above the requisite amount is not taxable to settlor. (Going above and beyond his legal obligations).

3) Necessity of Trust Beneficiaries: 

a) There must be beneficiaries for a trust. However, they can be unborn or unascertained when the trust is created.  They must be definite enough to be ascertainable, however, when the trust becomes effective.  

i) If the Trustee is the only beneficiary, however, there is no trust – he doesn’t owe anyone a fiduciary duty. 

b) Clark v. Campbell (N.H. 1926): man wished his trustees to distribute his personal property among his “friends.”  Is that a sufficiently defined class of beneficiaries?  “friends” was not held to have an accepted statutory or other controlling limitations, therefore not specific enough. Basically, the trustees would have the same freedom to chose beneficiaries as T would have had during life – that is not a permissible power of appointment because it’s not constrained.  The result was that the trustees held a constructive trust to be turned over to the residual estate.  

i) He could have just given the trustees a power of appointment – they could have chosen whomever.  It’s a discretionary power: when is it valid?

(1) Test of validity ( whether the class of beneficiaries is so described that some person might reasonably be said to answer the description. 

(2) The power is discretionary – nonfiduciary.  

(a) The reason the Court in Campbell didn’t find a power of appointment is because when given to Trustees, it becomes a fiduciary power ( thus, not a real power of appointment.   

c) In re Searight’s Estate (Ohio App. 1950): Trust was set up to provide for a dog, Trixie.  Two issues: 1) the court recognizes this as an “honorary trust:” if the trustee is willing to accept the responsibility, the court will allow it, but if the trustee breaches his duty, the dog can’t enforce against him; 2) this was not held to violate the RAP because either the money or the dog itself would have expired before the mandatory period.  

d) Shaw’s Alphabet Trust: failed because it was not a charitable trust (not an advancement of education), and also not a private trust because it had no ascertainable beneficiary. 

e) Charitable Trusts: you do not have to meet the RAP if you are setting up a charitable trust – those can continue on after the RAP period. 

Chapter 5: Revocable Trusts

1) Revocable Inter Vivos Trusts ( most flexible of all trusts.  

a) Established by a deed of trust, the settlor transfers legal title in writing in which he retains power to revoke, alter, or amend the trust and the right to trust income during lifetime.  Settlor may also reserve the right to trust income and testamentary power of appointment.  

b) Revocable Declaration of Trust ( trustee declares himself trustee for the benefit of himself during life, with the remainder to pass to others at his death. 

c) Farkas v. Williams (Ill. 1955): Settlor creates 4 sets of stock in trust for his employee, but pretty much retained all control during life.  Was this really a trust or should it just be treated as his property?  If a will substitute, need not go through probate.  Held: Williams did get certain equitable rights at the moment of the creation of the trust; also, the power of revocation which is recognized for valid trusts, is greater than the other powers retained by Farkas anyway.

d) Estate of Brenner (Colo. App. 1976):  court found that a valid trust was established when settlor executed a deed of trust but did not transfer the property to it until 10 days later, and was the settlor, trustee, and lifetime beneficiary.  

e) In re Estate and Trust of Pilafas (Ariz. App. 1992): A man sets up a trust that basically disinherits his children.  The trust has charities as beneficiaries.  Later, he makes up with the children but doesn’t have time to change the will.  When he dies, neither the will nor the trust instrument are found by the aforementioned children.  Court holds that the presumption of revocation applies to the will that can’t be found, but not to the trust instrument, though given the amount of control retained by deceased, the two seem almost identical in terms of his degree of possession: this is because an equitable interest is created in beneficiaries the moment the trust is executed; also, the trust could only be revocable in writing according to the terms of the trust.  Even though the deceased was the trustee and he would have needed to deliver the instrument to himself, the court refuses to assume revocation not in accordance with the terms.  

f) Uniform Trust Act §602(c)(2) – trust may be revoked unless the terms of the trust expressly make a specified method exclusive, by a will or any other method manifesting C&C evidence of the settlor’s intent. 

g) State Street Bank & Trust Co. v. Reiser (Mass. App. 1979): Bank makes an unsecured loan to Dunnebier, who then died, and there were insufficient funds in his probate estate to satisfy the debt.  Held ( settlor’s creditors may reach, after his death, assets placed by the settlor in a trust such that he had the right to amend and revoke, or to direct disposition of principal and income, or where he could use the assets for his own benefit.

(1) However, this does not apply to all nonprobate instruments – life insurance and pension funds are usually not reachable by creditors. 

2) Pour-Over Wills: where X sets up a trust for T funded with some assets, and thereafter writes a will in which he devises the rest of his estate to T as well, to hold under the terms of the existing trust.  How to validate this?

a) Incorporation by reference: a will can incorporate by reference a trust instrument in existence at the time the will is executed, but it cannot incorporate trust amendments made after the will is executed.  The incorporated trust document basically becomes part of a will ( becomes a testamentary trust. 

i) What happens if amendments are made after execution of will?  The probate assets will be disposed either according to the terms of the trust as before, or if that contradicts T’s intent, pass by intestacy. 

b) Independent Significance: a will may dispose of property by referring to some act that has significance apart from disposing of probate assets – here, by reference to an inter vivos trust that disposes of assets transferred to the trust during life.  Trust instrument does not have to be in existence when the will is executed, but the trust must have some assets in it before the time of T’s death ( treated as an inter vivos trust. 

c) Uniform Testamentary Additions to Trusts Act – adopted in all jurisdictions – CURRENT LAW

i) §2-511 Testamentary Additions to Trusts
(1) (a) A will may validly devise property to the trustee of a trust established or to be established

(i) during the testator’s lifetime by T, by T and some other person, or by some other person (third-party trust), including funded or unfunded life insurance trust, although the settlor has reserved any or all rights of ownership of the insurance contracts, OR

1. [Basically, similar to Independent Significance doctrine]

a. As described in §(b), property devised this way DOES NOT become a testamentary trust, but does become part of the trust to which it is devised, and must be administered and disposed of in accordance with the provisions of the governing instrument setting forth the terms of the trust, including any amendments made before or after T’s death. 

i. [This eliminates the confusion over what to do with trusts that have been amended post-will execution].

(ii) at T’s death by T’s devise to the trustee, if the trust is identified in the testator’s will and its terms are set forth in a written instrument, other than a will, executed before, concurrently with, or after the execution of T’s will or another’s will or in another’s will if that other has predeceased T, regardless of the existence, size, or character of the corpus of the trust (basically, can be unfunded). Devise not invalid because the trust is amenable or revocable, or because the trust was amended after the execution of the will or T’s death. 

1. [Basically, similar to Incorporation by Reference, but more flexible to post-reference changes.]

(b) (c) Unless T’s will provides otherwise, a revocation or termination of the trust before T’s death causes the devise to lapse. 

ii) A regular revocable trust cannot dispose of property acquired after execution of trust, but that could be done by a pour-over will.  

d) Clymer v. Mayo (Mass. 1985): Mrs. Mayo had a will where her husband was to inherit personal property, and the residue (the majority of her assets) was to go to an inter vivos trust.  The trust came in 2 parts: A) marital deduction trust to go to her husband, and B) provided some specific bequests, and the remainder to husband, to be held for benefit of nieces and nephews.  She also changed her life insurance and pension plans to have the trust as the beneficiary – all her assets end up in the same place.  Then, she got divorced.  She specifically changed the life insurance beneficiary to a friend, but otherwise, when she died, all her assets were in trust of which the ex was the beneficiary.  

(1) The trust was recognized as valid under the Uniform TAT Act – similar to incorporation by reference, where trust is funded by transfers at death.  Trust A is invalid because its purpose was to qualify for the marriage deduction, which became unavailable with divorce.  

(2) Trust B: court views the trust and the will as integral components of one testamentary scheme.  Thus, the trust only speaks at death and Mr. Mayo’s interest doesn’t come into being until that point.  That being the case, his interest is revoked at that point as well because they are no longer married.  Because that trust is akin to a testamentary trust, a man who is no longer the husband is outside the scope of T’s implied intent.  Legislative intent of statute was that exes should not take in these situations – same as with divorce and wills. 

(3) Ruling on the facts of the case, the court held that where a pour-over trust was funded entirely at T’s death and where everything one way or another would have gone to the ex, the divorce revoked his interest with the trust and will being part of one testamentary scheme. 

(4) Because his interest is revoked, it’s treated as if he predeceased, and the property goes to the nieces and nephews mentioned.  They are, however, the nieces and nephews of the ex, but court allows in extrinsic evidence (because of the ambiguity) of who T meant.

e) Unfunded Life Insurance Trust ( when trustee of inter vivos trust is named beneficiary of a life insurance policy that will be the only asset in the trust; settlor still pays premiums because there are no other funds. 

f) Funded Life Insurance Trust ( same situation as above, but there are other assets added to the inter vivos trust. 

(1) Both are valid trusts.  Both have independent significance. 

g) Revocation by Divorce: some states now provide by statute that divorce revokes any provisions in inter vivos trusts, who is deemed to predecease. 

(1) UPC §2-804: divorce revokes disposition in favor of divorced spouse in revocable inter vivos trusts as well as other revocable will substitutes.  

3) Use of Revocable Trusts in Estate Planning 
a) Consequences During Life of Settlor:
i) Property management by fiduciary ( settlor can assign someone else as trustee; that way in case of incompetency, etc., the trustee can take care of it without having to resort to expensive custodianship.  May be more difficult to conduct some third-party transactions than if property owned outright.
ii) Keeping title clear ( helps spouses keep the property that they bring to the marriage separate; prevents ambiguities of ownership.
iii) Income and gift taxes ( There are no federal tax advantages to creating a trust; revocable trusts are taxable to the settlor.
iv) Dealing with incompetency ( you can settle a trust with a co-trustee, so that if anything happens to settlor, the one person can act on his behalf without needing to have settlor declared incompetent necessarily. 
(a) Other ways to provide for this – durable power of attorney; in many states this was destroyed by incompetency before, but now there are statutes some places protecting that. 
b) Consequences at Death of Settlor: Avoiding Probate 

i) Costs ( you save on probate costs, but you may incur a lot of costs for trustee’s fees.
ii) Delays ( reduces waiting time associated with getting control over assets due to probate.
iii) Creditors ( probate might be more advantages in this respect because of short period of limitations; Statute of limitations for trusts is the regular one for the type of claim; (but what about a spendthrift trust).
iv) Publicity ( wills are documents of public record; trusts are not; safety considerations.  Useful to avoid will contests – there is no notice to anyone when property passes by trust. 
v) Ancillary probate ( to avoid this (when you have real estate located in another state), you can transfer it to the trust and that way legal title changes without need for probate. 
vi) Avoiding restrictions protecting family members ( spousal elective shares do not extent to revocable trusts by statutes, but is often allowed; pretermission statutes only apply to probate property.
vii) Avoiding restrictions on testamentary trusts (  less control by court because does not come into being by court order at death. 
viii) Choosing the law of another jurisdiction to govern ( if you like the law somewhere other than your domicile better, you can create an inter vivos trust in another state.  Depends on local choices of law rules as well, however. 
ix) Custodial Trusts (  designed for elderly persons of limited means; allows setting up of a trust with someone other than settlor as trustee, with terms specifically spelled out, and T must pay so much or all of trust to Settlor until that person becomes incapacitated.  Little flexibility. 
c) Marketing on Living Trusts – unless you are a lawyer admitted to the bar, you cannot draft trust documents, but a lot of businesses try to get into estate planning illegally. 
Chapter 8: C – Discretionary Trusts 

1) There can be mandatory trusts [trustee must distribute all income] and discretionary trust [T has discretion over payment of either income and principal, or both]
i) Spray trust (  T must distribute all income, but has discretion as to whom it goes.
b) Marsman v. Nasca (Mass. App. 1991): There is a testamentary estate, where the trustee has “sole and uncontrolled” discretion to disburse funds as is deemed advisable for support and maintenance.  In the end, the court held that an attorney had a duty of inquiry into the needs of the beneficiary as an outflow of his duty of exercising sound judgment and trust responsibility.  Constructive trust was imposed on the trust to determine how much Cappy should have gotten. Exculpatory clause protecting attorney from person personal liability was held valid due to absence of evidence of undue influence on settlor.  
c) Trustees Generally: tend to be parsimonious about giving away trust funds because they have to hold the trust for the benefit of future beneficiaries as well. That way if some major expense comes up, they’ll have funds to cover it. 
d) Unitrust – beneficiary is entitled to a certain % of the value of trust corpus every year.  
D. Creditors’ Rights: Spendthrift Trusts 

1) Spendthrift Trust ( beneficiaries cannot voluntarily alienate their interests nor can their creditors reach their interest.  This imposes a disabling restraint upon the beneficiaries and their creditors.  An American invention.  (In NY, all trusts are spendthrift trusts unless otherwise indicated). 
a) Shelley v. Shelley (Ore. 1960): Father establishes a trust, first to wife, then to son.  Son receives income from trust, but it’s a spendthrift trust.  The son disappears, leaving behind 2 ex-wives and a number of children, and the income just accumulates.  Wives brings suit to draw on the trust for amounts of child support and alimony.  Held: public policy requires that the interest of the beneficiary of a trust should be subject to the claims for support of his children.  This court also held that the claim for alimony should override the spendthrift provision as well. (But not all courts hold this, though pretty much all courts agree on children). However, the interest of the wife and children is still subject to the discretion of trustee.  The creditors can only stand in the shoes of beneficiary, i.e., receive the same benefits at discretion of trustee, if they are allowed to access the trust. 
(1) There is a minority of states where spouses and children cannot reach spendthrift trusts for support. 
b) Self-Interest: you can’t have a spendthrift trust where you are the beneficiary – you can’t protect yourself from your creditors that way.
c) Furnishing Necessary Support: these people can access spendthrift trust, i.e. nursing homes, hospices, etc. 
d) Federal Tax Lien: the US or government can reach the beneficiary’s interest to satisfy a tax claim. 
e) Excess over amount needed for support: some places, the creditors can reach that amount of income that is in excess of amount necessary for support.  The amount is determined based on station-in-life, but that seems rather unfair because we are usually talking about rich people here.
f) Tort Creditors ( this issues isn’t settled – Miss allowed it, but the next year their legislature reversed it by statute. 
g) Remaindermen: restraint can be imposed upon the remainder interests as well as income.  
h) ERISA: this cannot be assigned or alienated; though kind of similar to a self-settled trust. 
i) Bankruptcy: cannot reach spendthrift trust.  
j) Support Trusts: basically gift of support to beneficiary – no more than support, no less.  Cannot alienate the interest nor can anyone reach it, except those providing necessity (nursing homes).   
k) United States v. O’Shaughnessy (Minn. 1994): there’s a discretionary trust here where trustees may, but don’t have to, pay the beneficiary anything.  Govt had a lien on B’s property for tax deficiencies.  Is B’s equitable interest an enforceable property right? Not until the trustee exercises discretion and disburses funds.  If that doesn’t happen, govt’ can’t get anything. 
2) Trusts for the State-Supported:

a) Can trusts benefiting an individual be counted as resources available for the support of the individual? 
i) Federal law distinguished between self-settled trusts and trusts settled by third parties. 
b) Self-Settled Trust in the context of state support:
i) For Medicaid ( trust is self-settled if assets of the individual were used to form all or part of the corpus of the trust, AND it was established by the individual, his spouse or someone in charge of him. 
(1) Revocable ( corpus and all income are resources of individual.
(2) Irrevocable ( any income or corpus which under any circumstances could be paid to or applied for the benefit of individual are resources of individual. 
(a) Exceptions: 
(i) Discretionary trust created by will of one spouse for the benefit of surviving spouse is not deemed a resource available to surviving spouse.
(ii) Trust established for a disabled individual, from his property, by a parent, grandparent, or guardian, and provides that upon individual’s death the state will receive all amount remaining up to the amount equal to total medical assistance paid by state.  (basically, you get everything afterwards anyway)
c) Third-Person Trusts: basically, when trust income or principal is actually available or one has the legal ability to make it available, it’s deemed a resource. Discretionary trusts are usually not resources. 
i) Look to state laws regarding creditors of mandatory, support or discretionary trust. 
E. Modification and Termination of Trusts 

1) Trust can be terminated if all beneficiaries and settlor agree.  

a) This is frequently very difficult, because if provisions include minors, or future children of children, you can’t get the nonexistent beneficiaries to agree. 

b) An inter vivos revocable trust can obviously just be revoked.  

2) If settlor is dead or does not consent, can the beneficiaries modify or terminate if they all agree?

a) In re Trust of Stuchell (Or. App. 1990): Woman wanted to modify a trust she received from her grandfather, because she had a disabled child and didn’t want him to receive his full share of the trust at her death because he was receiving state care, and that could endanger his eligibility.  She wanted to change his trust to a supplemental-need trust.  Held: a court cannot just modify a trust for the sake of convenience.  Here, there would be no advantage to the son, but to his siblings, and the court will not allow modification. 

(1) One of the dangers of long-term trusts: you never know what’s going to happen in the future and if your terms will be good. 

3) Deviation: in Pulitzer, court allowed deviation because the whole trust was in jeopardy because of the change in circumstances of the newspaper. 

4) Material Purpose (Clafin Doctrine):  even if all beneficiaries consent, etc., modification or termination will not be allowed if it goes against the material purpose of the settlor in setting up the trust. 

a) In re Estate of Brown (Vt. 1987): Wooly and Rosie want to terminate a trust set up to provide for kids’ education after kids have all graduated; however, trust also provided for care and maintenance of W and R for the remainder of their lives.  Held: no termination allowed because material purpose was to ensure money would last through their lifetime.
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