Trusts and Estates
I. Intro to estate planning

a. The power to transmit prop at death: its justification and limitations

i. Testament=written/oral instrument, properly witnessed and authenticated, according to the pleasure of the deceased (i.e. will)

ii. Hodel v Irving (SCt case (rare!))
1. Indian Land Consolidation Act to consolidate very fractionated land
2. Taking because abolished both descent and devise of property interests
3. Notes: Intervivos transfers // wills, but does not go through probate

iii. Shapira v Union National Bank (what restrictions are there on a DEAD HAND?)
1. Will wanted son to marry Jewish within 7 yrs to get $

2. right to receive prop by will is a creature of law, not a natural right
3. there is a constitutional right to marry, but not triggered here because he can marry, he just wont get $: no total constraint of marriage
4. partial restraints upon marriage, that are reasonable, are NOT contrary to public policy
5. there must be a reasonable latitude of choice

6. the provision is not a bare forfeiture and S demonstrated depth of his conviction: S’s prerogative to dispose his estate as he likes

7. Notes

a. Will or trust provision is INVALID if it intends to encourage disruption of a family relationship

b. To prevent children from divorcing and marrying a non Jew, you can leave the $ in trust (living and testamentary)

c. Provisions to provide in case of divorce are VALID

b. Transfer of the decedent’s estate

i. Probate and nonprobate prop

1. probate=prop that passes under will or by intestacy

2. nonprobate=prop passing under an instrument other than a will which became effective before death

a. joint tenancy prop

b. life ins

c. K with payable-on-death provisions

i. Pension plans

ii. Tax deferred investment plans

d. Interests in trust

i. Revocable – valid in all states

ii. Irrevocable

ii. Admin of probate estates

1. History and terminology

a. Personal rep=inventory and collect assets of decedent, manage assets during admin, receive and pay claims of creditors and tax collectors, distribute remaining assets to those entitled

i. Executor=personal rep named in will

ii. Administrator=personal rep not named

b. One court in ea county has jurisdiction to admin decedents’ estates

c. Real prop v personal prop

i. Real prop is devised. Descends to heirs

ii. Personal prop is bequeathed to legatees. Distributed to next of kin.

d. Single statute of descent and distribution governs intestacy.

2. A summary of probate procedure

a. Opening probate

i. Probate fx:

1. evidence of transfer of title to new owners

2. protects creditors

3. distributes decedent’s prop to those intended after creditors are paid

ii. jurisdiction

1. primary or domiciliary=where decedent domiciled at time of death

2. ancillary administration=for real estate, where prop is located

iii. letters testamentary/of admin to auth person to act on behalf of estate

iv. form

1. in common form=ex parte proceeding, no notice or process; usu. Not permitted.

2. in solemn form=notice by citation, execution of will by witness, admin involves greater court participation

3. UCC: both informal (indep admin)/formal probate, no proceeding can be initiated after 3 yrs.

v. Time for contest: jurisdiction

vi. Barring creditors of decedent: short term statutes req actual notice to reasonable ascertainable creditors v long term statutes
1. Professional Collection Services v Pope

a. OK had 2 month short term statute with notice published in newspaper to bring claim. Didn’t file claim.

b. Due process: reasonably ascertainable creditors must receive actual notice, not just newspapers.
b. Supervising the representative’s actions

i. UCC: Unsupervised and supervised admin

c. Closing the estate

i. Rep not discharged from fiduciary duties until court grants discharge

3. Universal succession

a. EU/LA: intestate: heirs and residuary devisees succeed to the title of all decedent’s prop, no personal rep. Will: residuary beneficiaries (usu. Main beneficiaries) must take care of the admin.
b. UCC: allows universal succession

c. CA: prop to surviving spouse not subject to admin.

iii. An estate planning problem 
1. Professional responsibility

a. Simpson v Calivas

i. Lawyer failed to clarify “homestead” to mean either home or property or both. Son got businesses, wife got life estate.
ii. no interpretation of will with extrinsic evidence UNLESS it is ambiguous.

1. limited: direct stmts by testator not allowed in.

iii. Duty to intended third-party beneficiaries

1. negligence theory: duty, breach, damage

2. attorney who drafts will has duty of reasonable care to intended beneficiaries

3. duty is not limited to a K between parties, but also to 3rd party beneficiaries WHEN K is so expressed as to give the promisor reason to know that a benefit to a 3rd party is contemplated by the promise as one of the motivating causes of his making the K.

iv. collateral estoppel=id issue, final result, same party or in privity

1. issue not the same due to differing purposes of the probate/superior courts

2. probate court=determine terms of will, intent under the rules of the probate court.
3. malpractice cases are not limited to intent as expressed in will, but the actual intent. Sophisticated reasoning.
v. Notes

1. malpractice suits usually based on tort, K or both.

2. Some states hold no privity to 3rd party beneficiaries

a. MD, TX, NE, NY, OH

b. Silly because “only person who has a valid claim has suffered no loss, only person who has suffered loss has no valid claim.”
3. probate courts are no longer inferior, but its determination of intent is not determinative in malpractice suits.

4. Lewis v Hall
a. c/a for malpractice despite lack of privity. But, rule of perpetuities is so complicated that not reasonable for lawyer to know it.

5. Horn v Peckham
a. Trust set up and didn’t achieve trust objectives. If beyond expertise, must refer to another a specialist.

b. Hotz v Minyard

i. Father made will with brother and sister, promised sister car dealership. Father made 2nd will, asked not to inform sister, gave land and car dealership to son.

ii. Fiduciary duty=when one has a special confidence in another so that the other, in equity and good conscience, is bound to act in good faith.

iii. attorney-client relationships are by definition fiduciary.

iv. Attorney didn’t have duty, against father’s wishes, to inform sister, but couldn’t mislead her to think that the first will was the final one.
v. Notes

1. what damages? fee forfeiture

II. Intestacy: An estate plan by default

a. The basic scheme

i. Intro
1. partial intestacy: some part of the estate isnt taken care of in the will

2. intestacy governed by statute of descent and distribution of the pertinent estate

3. UPC § 2-101: intestate estate

a. Any part of estate not effectively disposed of will pass by intestate succession to heirs as prescribed in this code EXCEPT as modified by will.

b. A decedent by will may expressly exclude/limit the right of an individual/class to succeed to prop of the decedent passing by intestate succession. If that individual/class survives decedent, share of estate to which individual/class would have succeeded passes as if that individual/class has disclaimed his intestate share.
4. § 2-102: Share of spouse: intestate share of a decedent’s surviving spouse is
a. entire intestate estate if
i. no descendant/parent of the decedent survives the decedent OR [common everywhere]
ii. all of the decedent’s surviving descendants are also descendants of the surviving spouse and there is no other descendant of the surviving spouse who survives the decedent [theory is that the children are going to get it eventually]
b. the first [$200,000], plus ¾ of any balance of the intestate estate, if no descendant of the decedent survives the decedent, but a parent of the decedent survives the decedent

c. the first [$150,000], plus ½ of any balance of the intestate estate, if all of the decedent’s surviving descendants are also descendants of the surviving spouse and the surviving spouse has one or more surviving descendants who are not descendants of the decedent

d. the first [$100,000], plus ½ of any balance of the intestate estate, if one or more of the decedent’s surviving descendants are not descendants of the surviving spouse.

e. [money becomes less to protect children that surviving spouse may not care for]

5. § 2-103: share of heirs other than surviving spouse: any part of intestate estate not passing to surviving spouse in § 2-102 or entire intestate estate if no surviving spouse passes in following order to below surviving individuals:
a. decedent’s descendants by representation, if no THEN

b. to decedent’s parents equally if both survive, or to surviving, if no THEN

c. to descendants of the decedent’s parents or either of them by representation, if no THEN

d. to one or more grandparents or descendants of grandparents, half of estate passes to paternal grandparents if both survive, or all to one surviving, or to descendants of grandparents, half to maternal relatives. If no on one side, then all to the other side.
6. § 2-105: no taker: to state [=escheat]
ii. Share of surviving spouse

1. People want everything to spouse, but most states gives only ½ share if only one child, 1/3 share is more than one child, ½ share with decedent’s parents if no descendants.

2. Problems and questions

a. §2-201(1) means that no need for guardianship of minor children
b. some states will disinherit for bad behavior (i.e. refusal to care)

c. reciprocal beneficiaries=(HI) benefits of surviving spouses

iii. Notes 
1. issue=lineal descendants

2. ancestors=lineal ascendants

3. collaterals=people related by blood other than ancestors or descendants

4. purpose of intestacy statute: legislature trying to imagine what decedents’ intentions

5. other state statutes: 

a. if surviving spouse and no lineal descendants(spouse

b. surviving spouse and surviving descendants(
i. ½ surviving spouse, ½ surviving children

ii. 1/3 surviving spouse, 2/3 to surviving children

iii. all to surviving spouse

c. no surviving spouse, and lineal descendants(descendants by representation
d. no surviving spouse, no descendants(parents or grandparents and up
iv. Simultaneous death [applies not only to intestacy, BUT ALSO to wills]
1. Uniform Simultaneous Death Act

a. Where no sufficient evidence of order of death, beneficiary is presumed to have predeceased the benefactor
b. In re life ins, presumed that insured survived the beneficiary
c. Joint tenants: ½ prop distributed as if A survived and ½ distributed as if B survived

2. Janus v Tarasewicz
a. S and T Janus die of Tylenol/cyanide poisoning. S’s mother sues T’s estate for life ins proceeds.
b. Legal death test

i. common law std: irreversible cessation of circulatory and respiratory fx

ii. if fx are artificially maintained, irreversible cessation of total brain fx

1. unreceptivity, unresponsivity to pain

2. no spontaneous mvmt, breathing for 1 hr

3. no blinking, swallowing, fixed and dilated pupils

4. flat EEGs, twice within 24 hr period

5. absence of drug intox or hyperthermia

c. Survivorship must be proved by preponderance of the evidence

d. Med presumptions of survivorship based on health/physical condition is too speculative to prove or disprove survivorship
3. note: UPC § 2-104, 2-702: heir, devisee, life ins beneficiary who fails to survive by 120 hrs is deemed to have predeceased. Std of review: clear and convincing evidence
v. Shares of descendants

1. after spouse, descendants get the rest
a. taking by representation=if descendant dead, his children represent the descendant’s share

b. in laws are excluded as intestate successors

c. strict per stirpes=children of ea deceased descendant represent that descendant and are moved into position beginning at the first generation below the designated person [see post-it in book]
d. modern per stirpes/per capita with representation=representation is used only to bring the surviving descendants of deceased descendants up to the level where a descendant is alive

2. UPC § 2-106: Representation
a. If estate passes by representation to the decedent’s descendants, estate is divided into as many equal shares as there are

i. Surviving descendants in the generation nearest to the decedent which contains 1 or more surviving descendants AND

ii. Deceased descendants in the same generation who left surviving descendants, if any.

b. Ea surviving descendant in the nearest generation is allocated one share
c. Applied to descendants of parents and grandparents of descendant as well

3. Note: UPC § 2-101(b): negative will (disinheritance) is allowed
vi. Shares of ancestors and collaterals

1. if no descendants, after wife(decedent’s parents

2. if no descendants, no wife, no parents(remote ancestors or collateral kindred

3. first-line collaterals=descendants of the decedent’s parents

4. second-line collaterals=descendants of the decedent’s grandparents

5. if no first-line collaterals, then

a. parentelic system=intestate estate passes to grandparents and their descendants, if none then

i. grandparents and their descendants

b. degree of relationship system=closest kin, counting degrees of kinship

vii. Notes 

1. laughing heirs=relatives so far that they have no sense of bereavement.

a. UPC cuts off distribution after the grandparents and descendants.

b. Transfers to Children

i. Meaning of children

1. Nonmarital Children

a. Adopted children: treated as natural children, only as natural children precluding inheritance from natural parents, etc.
b. Traditional: fillius nullius=nonmarital children don’t exist.

c. More restrictive of inheritance through father. Most states allow inheritance by nonmarital children, paternity established by subsequent marriage of parents, acknowledgment of father, adjudication during life of father, clear and convincing proof after his death.

d. Uniform Parentage Act
i. parent/child relationship extends to every parent and child, regardless of marital status. If no marriage, parent/child relationship presumed if
1. While child is minor, receives child in home and holds out as his natural child

2. Acknowledgment of paternity filed in court.

ii. Paternity can be proven after death by clear and convincing evidence

1. court order entered in father’s paternity.

2. paternity established by clear and convincing evidence that father has openly held out child as his own

3. impossible for father to hold out child as his own and paternity is established by clear and convincing evidence
e. Hecht v Superior Court

i. K committed suicide, left sperm in Cryobank with provision in event of death to leave to H. K’s children by ex-marriage sue for wrongful death and mental incapacity.
ii. Right in sperm
1. interim category that entitles them to special respect because of their potential for human life. 
2. ownership interest to extent of decision making auth. Such interest is sufficient to constitute property. Davis.
3. pubpol: legal history of unmarried women using artificial insemination

iii. post mortem artificial insemination

1. Parpalaix v CECOS (FR): intent of decedent test
2. individual who dies before implantation of embryo, or before child conceived other than through sexual intercourse, using the individual’s egg or sperm is NOT a parent of the child
ii. Advancements

1. any prop that decedent gave child during life is calculated into the total estate (hotchpot) as an advancement.

a. Common law: Assumes that parents would want equal distribution of assets among children.

b. You DO NOT have to participate in hotchpot.

2. Many states have reversed

3. UPC § 2-109. Advancements
a. If dies intestate as to all or portion of estate, prop given during lifetime to an individual who, at the decedent’s death, is an heir is treated as an advancement against the heir’s intestate share only if
i. The decedent declared in a contemporaneous writing or heir acknowledged in writing that the gift is an advancement OR

ii. Decedent’s contemporaneous writing or the heir’s written acknowledgement otherwise indicates that the gift is to be taken into acct in computing the division and distribution of the decedent’s intestate estate.

b. For purposes of (a), prop advanced is valued at time heir came into possession or enjoyment or at time of decedent’s death (whichever first)
c. If heir fails to survive decedent, prop isnt taken acct into computation of the estate unless decedent’s contemporaneous writing provides otherwise.

4. Note: Transfer of an expectancy

a. Heirs apparent have an expectancy, which cant be transferred (exc. In equity as a K to transfer if court views it fair under all circumstances).
iii. Managing a minor’s property

1. minors do not have legal capacity to manage prop.

2. guardian of the person (v of the prop below): responsibility for custody and care.

3. Prop management:

a. Guardianship until 18 yrs old
i. Cant change investments without a court order

ii. Income only to support ward.

iii. Strict court supervision

iv. Guardianship(conservatorship

1. title as trustee

2. investment powers trustees have

3. one trip to the courthouse annually

b. Custodianship (only avail by will)

i. Given prop to hold for benefit of minor under state Uniform Transfers to Minors Act until 21 yrs old
ii. Fiduciary duty=std of care that would be observed by a prudent person dealing with prop of another
iii. Not court supervised

iv. Discretionary power to spend for benefit of minor

c. Trust (only avail by will)

i. Most flexible of all

ii. Cash gift to minors may be given to beneficiary’s parents.

c. Bars to Succession

i. Homicide
1. In re estate of Mahoney

a. W killed H, convicted of manslaughter.

b. No law: Options
i. Legal title passes but equity holds him to be a constructive trustee for heirs or next of kin of the decedents

1. not an added criminal penalty

c. intent to kill

i. voluntary manslaughter and murder v involuntary manslaughter

d. Probate court can only determine under statutes of descent and distribution; chancery court can set up a constructive trust
e. Constructive trust=title to wife, but she becomes constructive trustee holding it for the parents.

2. Notes and Problems

a. UPC § 2-803: killer cant succeed to nonprobate or probate prop. Wrongful acquisition of prop must be treated under principle that killer cant profit from his wrong.

b. Killer is treated as having predeceased vic

c. UPC § 803(g): conviction is conclusive, but acquittal is not. Without a conviction, court must determine whether under preponderance of evidence std to be found criminally accountable for the killing and is barred.

d. Plea to a lesser crime doesn’t prevent bar.

ii. Disclaimer

1. Common law: intestate heir cant prevent title from passing to him/her.
a. There must always be someone seised of the land liable to feudal obligations.

b. If renounced, title treated as if passed to heir and then from heir to next intestate successor.

c. Tax implications: if heir renounced and common law applies, situation was treated as though heir had received the intestate share and then made a taxable gift to person s who took by reason of renunciation.

2. Common law: testate devisee can refuse. Any gift (whether inter vivos or by will) must be accepted.

a. Tax: if devisee disclaimed testamentary gift, no gift tax consequences.

3. Disclaimer legislation: almost all states, to treat disclaimant as having predeceased.

a. Saving estate taxes: IRS §2518: only qualified disclaimers will avoid gift tax liability by the disclaimant (i.e. within 9 months after interest is created or after donee reaches 21)
b. Avoiding creditors: disclaimer relates back for all purposes to date of decedent’s death

i. Disclaimed prop is treated as passing directly to others without disclaimant ever inheriting.

ii. May not apply to federal tax liens.

4. Note: Partial disclaimer is allowed.

5. Troy v Hart

a. Medicaid recipient disclaims inheritance.
b. Medicaid req certain income and resource tests: failure to notify of reassessment eligibility.
c. Public policy: must pay own way until resources exhausted

d. If recipient renounces an inheritance that would cause him to be disqualified from receiving benefits, the renunciation should incur the same penalty of disqualification that acceptance would have brought about, and should render the recipient liable for any pymts incorrectly paid by State in consequence.
e. Dicta: Disclaimer is valid, BUT interest taken subject to claims by the State.

i. The interest holders hold the interest in a constructive trust for interests of equity AND $ should be paid to Medicaid.
III. Wills: Capacity and contests

a. Mental capacity

i. Why require mental capacity?

1. In re Strittmater

a. Paranoid testator
b. Whether S’s will is the product of her insanity? Yes, will to be set aside

2. will should be given effect only if it represents the testator’s true desires
3. mentally incompetent man/woman is not defined as a person

4. law req mental capacity to protect the decedent’s family

a. inheritance is delayed pymt for care

5. society must perceive inheritance as reasoned acts

6. assures a sane person ability to write a will and keep that when they go insane
7. protect society at large from insane acts

8. protects a senile, incompetent testator from exploitation by cunning persons. 

ii. Test of mental capacity

1. testator must have ability to know
a. nature, extent of testator’s prop

b. persons who are natural objects of the testator’s bounty

c. disposition the testator is making, and 

d. how these elements relate so as to form an orderly plan for the disposition of the testator’s property

e. no intelligence req

2. Estate of Wright: testamentary capacity cant be destroyed by showing a few isolated acts, foibles, idiosyncrasies, moral or mental irregularities or departures from normal UNLESS they bear upon and have influenced the testamentary act.
3. incompetency and a conservator doesn’t mean that a person has no capacity to execute a will later. The test is less than for competency and to K but more than marriage.
iii. Insane delusion

1. one may have sufficient mental capacity, but parts or the whole of the will that was caused by insane delusion can be set aside.

2. insane delusion=testator adheres against all evidence and reason to the contrary. Delusion is insane even if there is some factual basis for it if a rational person in the testator’s situation could not have drawn the conclusion reached by the testator.

3. In re Honigman

a. H cut off W until min statutory share + $2500 because of suspected infidelity
b. If a person persistently believes supposed facts, which have no real existence, and against all evidence and probability, and conducts himself upon the assumption of their existence(insane delusion
c. Burden on the proponents to prove the alleged delusion

d. W’s testimony should be excluded as incompetent because it concerns a personal transaction or comm. between the witness (an interested party) and the deceased
4. Notes

a. Insane delusion v mistake (which is ok)

b. Living probate/ante-mortem probate: Some states allow probate during a testator’s life

5. Langbein, Living probate: the conservatorship model

a. Civil law countries have spouse and children have forced share entitlement in the estate of a parent

b. US cases tried to a jury, more likely to work for the disinherited

c. US cases have decedent’s estate pay, not the losing Πs
d. Civil law has authenticated will, executed before a quasi judicial officer who authenticates

i. capacity

e. US cases have the stink of strike suits

b. Undue influence

i. =coercion; only when will of a person who becomes a testator is coerced into doing that which he or she does not desire to do

ii. test:

1. testator was susceptible to undue influence

2. influencer had the disposition and opportunity to exercise undue influence

3. disposition is the result of the influence

iii. Lipper v Weslow
1. 2 surviving children got everything, 2 grandchildren of dead son who got nothing. Will writer is one of the surviving children. Will upheld.
2. no contest clause + explanation for why the grandchildren wouldn’t get anything

3. undue influence: whether such control was exercised over the mind of the testatrix as to overcome her free agency and free will and to substitute the will of another so as to cause the testatrix to do what she would not otherwise have done BUT FOR such control
a. contestants must prove that will as written resulted from son/attorney’s substituting his mind and will for his mother

iv. Notes

1. burden of proof: where a person is in a confidential relationship AND receives the bulk of the estate from a testator of weakened intellect, burden of proof shifts to person occupying the confidential relationship.

2. those sections of the will subject to undue influence, if it can be detached without destroying the intent, can be taken out.
v. Note: No-contest clauses
1. =a beneficiary who contests the will shall take nothing, or a token amt, in lieu of the provisions made for the beneficiary in the will.

vi. Note: Bequests to attorneys

1. presumption of undue influence when attorney-drafter receives a legacy, UNLESS attorney is related to the testator.

2. EXCEPTION: permits a bequest to a nonrelated attorney-drafter if the client consults an independent lawyer who attaches to the doc a Certificate of Independent Review.

3. Unethical conduct
a. Attorney shall not prepare will giving attorney or relation any substantial gift from client, inc a testamentary gift, where the client is related to the donee

b. Attorney may accept a gift if the transaction meets general stds of fairness.

vii. In re Will of Moses

1. M had a relationship with H, 15 yrs her junior. Will made by independent 3rd attorney. Will overthrown.
2. No independent advice or counsel touching upon the area in question, attorney only wrote the will, didn’t offer any advice.

3. Dissent:

a. Attorney found M competent, of free will, intent. What else could M do?

viii. In re Kaufmann’s Will

1. K and W in same sex relationship. K wrote a coming out letter to family with will. Will overthrown.
2. undue influence: where testator was pliable and easily taken adv of, willed virtually entire estate to proponent, history of dominance and subservience(question of fact.
ix. Notes [February 5, 2004]

1. fulfilling testamentary intent when a will isnt enough:
a. intervivos trust

b. marriage and adoption: no one else will have standing

i. marriage gives you an elective share

c. preserve facts to prove sound mind, free of undue influence

i. all discussions should be with client alone

d. letter from client (but can work against you)

IV. Wills: Formalities and forms
a. Execution of wills

i. Attested wills=written and signed
1. Gulliver & Tilson, Classification of Gratuitous Transfers

a. Purpose of reqs of transfer:
i. Ritual fx

ii. Evidentiary fx - Increase reliability of the proof presented to court

iii. Safeguarding the testator

iv. Channeling fx – safe harbor that testator’s wishes will be carried out.

b. Formal reqs for execution of wills

i. SOF – in writing, 3 witnesses

ii. Wills Act – witnesses have to attest at the same time.

2. UPC § 2-502: execution, witnessed wills; holographic wills
a. A will must be

i. In writing

ii. Signed by testator or in testator’s name by some other individual in testator’s conscious presence and by testator’s direction AND

iii. Signed by at least 2 individuals, ea who signed within a reasonable time after he witnessed either the signing of the will or the acknowledgment of that signature or of the will.

b. A will that doesn’t comply is valid as a holographic will, whether or not witnessed, if the signature and material portions of the doc are in the testator’s handwriting.
c. Intent that the doc constitute testator’s will can be established by extrinsic evidence.
3. In re Groffman

a. W is contesting H’s will that gives house and chattel in trust to W and all residue to step-daughter and daughter. Witnesses signed separately in presence of testator.
b. Will valid if testator signs or acknowledges signature in presence of 2+ witnesses present at the same time.

c. Blake v Blake: no sufficient acknowledgement unless witnesses either saw or might have seen the signature, not even though the testator should expressly declare that the paper to be attested by them is his will.
4. Notes

a. Conscious presence test – witness is in the presence of the testator if the testator, through sight, hearing, or general consciousness of events, comprehends that the witness is in the act of signing.
b. Order of signing: later acknowledgements are no good.

c. Delayed attestation sometimes allowed.
d. Notarization usually req.
5. Estate of Parsons
a. 3 witnesses, 2 were beneficiaries; one files a disclaimer
b. credibility=disinterested witness. Fx of a witness occurs at the moment of execution of the will.

c. A subsequent disclaimer is ineffective to transform an interested witness into a disinterested one.

6. Problems: Purging statutes

a. UPC §2-505: an interested witness does not forfeit a gift under the will

b. Purging statute=purges the witness only of the benefit the witness receives that exceeds the benefit the witness would have received if the will had not been executed

7. Recommended method of executing a will
a. Should satisfy the formal reqs of all states
b. Publication=testator’s declaration that the instrument is his will to assure that the testator is under no misapprehension as to the instrument and to impress upon witnesses the importance of the act and their consequent duties.

c. Attestation clause=prima facie evidence that the will was duly executed, in case the witnesses predecease or cant recall the events.
d. Self-proving affidavit=swearing before a notary public that the will has been duly executed. Probate without witnesses.

i. UPC §3-406: compliance with signature requirements for execution is conclusively presumed.

8. In re Pavlinko’s estate

a. H and W mistakenly sign each other’s wills.
b. Not valid for probate.

c. Dissent: residuary clause is complete all by itself.

9. UPC § 2-503: Harmless error.
a. Even if doc doesn’t comply with acknowledgment, signature reqs, the doc can be treated as a will if the proponent of the doc establishes by clear and convincing evidence that the decedent intended for it to be his will. 
10. Peters
a. Will offered for probate by surviving H (who only died 5 days after W). W’s will gave to H if he survives, then to S.  H’s will gave to W if she survives, then to S.
b. Sister-in-law writes the will. H signs the will without witnesses. Witnesses sign after will offered for probate.
c. At the time, UPC didn’t req that witnesses sign within reasonable time.

d. Substantial compliance

11. In re Will of Ranney

a. 2 witnesses signed self-proving affidavit and not the will.

b. Affidavit was not in the exact language as provided by statute. Instead, the execution of the will was referred to in the past tense and incorrectly states that the witnesses had already signed the will.
c. Signatures on the subsequently executed self-proving affidavit does not literally satisfy the requirement for signature on a will BUT the will may be admitted to probate if it substantially complies with the reqs and is proved by clear and convincing evidence.
i. Ie. Of the witnesses intent to attest.
d. Self proving affidavits=sworn stmts by eye witnesses that the will has been duly executed; will hasn’t already been witnessed.
e. Attestation causes=facilitate probate by providing prima facie evidence that the testator voluntarily signed the will in the presence of the witnesses, also permits probate when witness forgets circumstances of the will or dies before the executor; attestator expresses the present intent to act as a witness.
f. ALI: courts should apply a rule of excused noncompliance, under which a will is found validly executed if the proponent establishes by clear and convincing evidence that the decedent intended the doc to constitute his will.
g. Substantial compliance=functional rule designed to cure the inequity caused by the harsh and relentless formalism of the law of wills.

h. Purpose of the formalities
i. Ensure doc reflects uncoerced intent of testator

ii. Evidentiary fx

iii. Prevent fraud and undue influence

iv. Channeling fx

v. Impress seriousness

i. Two step: witnesses and testator sign once on will and once on affidavit.

j. Notes: Dispensing power provision
i. =power to validate a doc the decedent intended to be a will even though the formalities are not complied with.

ii. Holographic wills=written in your own hand, not signed
1. Holographic wills=will written by testator’s hand and signed by testator; attesting witnesses are not req.
a. Some need to be dated

b. Can be signed anywhere

2. In re estate of Johnson

a. Printed will form + handwritten provisions. Not for probate.
b. Material provisions must be in the testator’s handwriting; holograph may be valid even if some immaterial part // date or introductory wording are printed or stamped.

c. A valid holograph might even be executed on some printed will forms if the printed portion could be eliminated and the handwritten portion could evidence the testator’s will.

d. The testamentary part must be wholly written of the testator and signed.

e. Notes

i. In re Estate of Muder: probated holographic will, handwritten provisions may draw testamentary contest from both the printed and the handwritten language on the form.

ii. UPC §2-502(c): testamentary intent can be established for a holographic will by looking at portions of the doc that are not in the testator’s handwriting.  Holographs can be written on a printed will form if the material portion of the doc are handwritten.

iii. Statutory form wills: several states have authorized, must be signed and attested in same manner as any attested will. 

3. Kimmel’s Estate

a. Letter to sons, signed “father” to be admitted in probate
b. Is the letter testamentary? “if anything happens” speaks to testamentary intent.

c. Is the signature compliant? Yes.

d. Notes

i. Conditional wills: courts presume the language of condition does not mean the will is to be probated only if the state event happens, but is merely a statement of the inducement for execution of the will, which can be probated upon death for any cause.

b. Revocation of wills

i. Revocation by writing or physical act

1. by subsequent writing executed with testamentary formalities OR

2. Intent to revoke AND

3. Some sort of physical act that complies with statutory stds.

4. If duly executed will is not revoked in a manner permitted by statute, will is admitted to probate.

5. UPC § 2-507: Revocation by writing or by act
a. Will
 or any part thereof is revoked

i. By executing a subsequent will that revokes the previous will or part expressly or by inconsistency OR
ii. By performing a revocatory act on the will, if INTENT and for purpose of revoking will or part of it another individual performed the act in the testator’s conscious presence and by the testator’s direction. Inc. burning, tearing, canceling whether it touched the words on the will.

6. Problem: Revocation by inconsistency

a. Subsequent will wholly revokes previous will by inconsistency IF testator INTENDS it to replace. Subsequent will that doesn’t expressly revoke, but makes a complete disposition is presumed to replace. If the subsequent doesn’t make a complete disposition, then it is viewed as a codicil.
7. Harrison v Bird

a. Attorney tears apart will NOT in presence of testator with copy in hands of beneficiary. No will.
b. If testator had possession of the will before her death, but will not found, presumption that she destroyed the will.
c. If she destroys the copy of the will in her possession, presumption that she has revoked her will and all duplicates EVEN IF a duplicate exists that is not in her possession.

8. Note: Probate of lost wills
a. In absence of statute, a lost, destroyed will can be admitted into probate if the contents can be proven.
b. A lost will can be proved by a copy in the lawyer’s office or by secretary that typed the will.
c. By giving effect to will revocation statutes, courts have gutted proof statutes by holding either that will not lawfully revoked continues in legal existence until death OR that a will destroyed by method not permitted by will revocation statute has been fraudulently destroyed.

9. Thompson v Royall
a. Intended to revoke will and codicil, handwrote on back “null and void and is only held as notes in case of another will /s/” but didn’t physically destroy. Revocation ineffectual.
b. Statute req notations in T’s handwriting, signed, attested by subscribing witnesses.

c. Test: doing of acts specified AND intent to revoke

i. To affect the will, written words must physically affect the written portion of the will.

d. Physical act req: inc. cancellation.

i. Cancellation must touch the words of the will to be valid.

ii. No difference if it doesn’t touch then on a separate sheet of paper.

10. UPC §2-507: burning, tearing or canceling is a revocatory act on the will, whether or not the burn, tear, cancellation touched any of the words on the will. Words of cancellation must be written on the will

11. Notes: partial revocation by physical act
a. No partial revocation by physical act because 

i. Canceling a gift to one person=giving a gift to another, which should be by an attested writing.

ii. Opportunity for fraud.

b. Tearing a copy is not a revocation.

c. Partial revocation: intent + physical act = valid under UPC, some states.

i. If no, then read the will as if nothing has been stricken out.

ii. Dependent relative revocation and revival
1. common law: fiction to try to salvage the testator’s intent, to overcome a mistake. 

a. Nothing similar in re execution and attestation, or other areas where strict compliance is necessary.

2. If the testator purports to revoke will upon mistaken assumption of law/fact, revocation ineffective if testator would not have revoked his will had he known the truth.

a. Courts will cancel the revocation and probate the destroyed will.

3. Doctrine of presumed intent: one applied only when it would further the intent of the testator.

a. Will1, “Will2”, testator revokes Will1 in mistaken belief that Will2 is valid.

b. Compare Will1 with intestacy. What is closer to Will2? Intestacy or Will1?

4. Carter v First United Methodist Church of Albany (TYPICAL)
a. T had proper will and handwritten will that were contradictory. Admitted proper will to probate.
b. Where a will has been canceled or obliterated in a material part, a presumption of revocation arises, and the burden is on the propounder to show that no revocation was intended. Where paper found among the T’s effect, presumption that he made the cancellations.

c. Doctrine of dependent relative revocation/conditional revocation, facts give presumption that T didn’t intend proper will to be revoked unless her new dispositions of her property became effective in law.

d. Just because T intended to make a new will or made a new failed will doesn’t prevent a cancellation. If the cancellation and the making of the new will were part of one scheme and revocation of the old so related to making of the new to be dependent on it, then if the new will is no good, the old will (although cancelled) will be given effect.
e. Note: with rare exceptions, DRR applies only (i) where alternative plan of disposition that fails OR (ii)where mistake recited in terms of the revoking instrument or is established as clear and convincing evidence.
5. Estate of Alburn (ATYPICAL)
a. T destroyed Kankakee will in mistaken belief that by doing so she would revive the Milwaukee will (which was revoked by clause in Kankakee will).  Kankakee will admitted to probate.

b. As a matter of law, destruction of the later doc is intended to be conditional where it is accompanied by the expressed intent of reinstating a former will and where there is no explanatory evidence.
c. No evidence that T wanted to die intestate; failure to make new will is due to her belief that the Milwaukee will was still operative.

6. Note: revival
a. Will 1. Will 2 revokes Will 1 by express clause or inconsistency. Revokes Will 2. Is Will 1 revived?
i. Will 1 not revoked unless Will 2 remains in effect until T’s death.

ii. Will 2 legally revokes Will1 at the time Will 2 is executed
1. upon revocation of Will 2, will 1 is revived if testator so intends (as shown by surrounding revocation of Will 2) OR

2. revoked will cannot be revived unless reexecuted with testamentary formalities or republished by being referred to in a later duly executed testamentary writing.

7. UPC § 2-509: Revival of revoked will

a. If a subsequent will that revoked a previous will is itself revokes, the previous ones remain revoked unless revived.

b. Previous will revived if 

i. Evident from circumstances of the revocation of the subsequent will OR

ii. From T’s contemporary or subsequent declarations that the T intended the previous will to take effect as executed.

c. If subsequent will that partly revoked a previous will is thereafter revoked by a revocatory act, a revoked part is revived UNLESS

i. it is evident from the circumstances of the revocation of the subsequent will OR

ii. from T’s contemporary or subsequent declarations that the testator did not intend the revoked part to take effect as executed.

d. If subsequent will that revoked a previous will in whole/part is thereafter revoked by another, later, will, the previous will remains revoked in whole or in part, unless its or its revoked part is revived. Previous will or its part is revived to the extent it appears from the terms of the later will that the testator intended the previous will to take effect.

iii. Revocation by operation of law: Change in family circumstances

1. divorce revokes any provision in the decedent’s will for the divorced spouse.

2. UPC § 2-804: Revocation of probate and nonprobate transfers by divorce; no revocation by other changes of circumstances
a. Revocation upon divorce: unless provided expressly otherwise in another instrument, upon divorce or annulment,
i. Revokes any revocable (i) disposition or appt of prop made by a divorced individual to his former spouse (or relative), (ii) provision in a governing instrument conferring a non/general power of appt on former spouse or relative, and (iii) nomination in a governing instrument, nominating a divorced individual’s former spouse or relative to serve in any fiduciary/rep capacity.
ii. Severs interests of the former spouses in property held by them at time of divorce/annulment as j/t with right of survivorship, transforming into t/in common.

b. Effect of revocation: effect as if former spouse and relatives disclaimed all provisions revoked by this §.

3. marriage: if T then marries, spouse gets intestate share unless omission was intentional or spouse provided for in will/substitute.
a. If spouse omitted from premarital will, does not take intestate share because spouse is mentioned in the will, can take forced share.

4. Children: pretermitted child statutes include children born before the execution of the will as well as children born thereafter.
c. Components of a will: doctrines that permit extrinsic evidence to resolve id of persons or prop
i. Integration of wills: all papers present at time of execution, intended to be part of will are integrated into the will.
1. physically connect

2. T should initial every page

ii. Republication by codicil: a will is treated as reexecuted/republished as of the date of the codicil
1. presupposes valid will and valid codicil.

iii. Incorporation by reference: instruments that may not ever have been validly executed.
1. UPC § 2-510: incorporation by reference
a. Any writing in existence when will executed may be incorp’d by reference if the language of the will manifests this INTENT and describes the writing sufficiently to permit its identification.

2. Clark v Greenhalge

a. T left will that incorp’d notebook that she kept for personalty to give after death. Painting to go to Clark.
b. A properly executed will may incorp by reference into its provision any doc or paper NOT so executed and witnessed whether the paper be in form of a mere list or memo, if it was in existence at time of execution of the will and is id’d by clear and satisfactory proof as the paper referred therein.

c. And INTENT.

d. T intended in her will to retain the right to amend/alter bequests of tangible personalty.

3. Simon v Grayson

a. Will referred letter in safe deposit box that was misdated. Since letter dated prior to codicil, which republished the will, all reqs were met and letter entered into probate.
4. UPC § 2-513: Separate writing identifying bequest of tangible prop [minority approach]
a. Whether or not holographic, a will may refer to a written stmt or list to dispose of items of tangible personal prop not otherwise specifically disposed of by the will, other than money.
b. Writing should be SIGNED and testator must DESCRIBE the items and devisees with reasonable certainty. 

i. The writing may (i) be in existence at time of death, (ii) be prepared before or after execution of will, (iii) be altered by T after its preparation, (iv) be a writing with no significance apart from its effect as part of the will.
5. Johnson v Johnson

a. Will consists of typed and handwritten parts. Unexecuted nonholographic will appended by a valid holographic codicil.
b. Codicil=supplement to, addition to, qualification of an existing will, made by testator to alter, enlarge, restrict the provisions of the will, to explain/republish, revoke it, AND it must be testamentary in character.

c. A validly executed codicil republishes the will no matter what defects in the original execution of the will.

d. This situation is decided both ways.

6. Notes

a. To probate a holographic will, the typed matter must be eliminated either because (i) immaterial or (ii) no intent to incorp the typed matter.

iv. Acts of independent significance

1. =beneficiary or prop designations are id’d by acts or events that have a lifetime motive and significance apart from their effect on the will
2. also known as doctrine of nontestamentary acts

3. UPC § 2-512: Events of independent significance
a. Will may dispose of prop by reference to acts/events that have significance apart from their effect upon the dispositions made by the will, whether they occur before or after the execution of the will or before or after the T’s death. The execution or revocation of another individual’s will is such an event.

V. Will substitutes: nonprobate transfers
a. K with payable-on-death provision 
i. Wilhoit v Peoples Life Ins. Co.

1. H’s life insurance policy paid to W. W directed proceeds to be held in trust with changed conditions. W made the trust payable on death (POD) to RO. BUT, her will directed to RW.
2. POD struck down in a K of deposit because it is not a testamentary act executed with formalities req by Wills Act.

3. successor beneficiary not permitted in life ins K.

ii. Estate of Hillowitz

1. investment club. Upon death of any partner, share transferred to spouse.

2. a partnership agreement that provides passing of interest upon death to surviving partner is valid and may not be defeated by labeling it a testamentary disposition. 
3. no difference between POD to partner or to spouse. The partnership agreement is basically a 3rd party beneficiary K, performable at death.
iii. UPC § 6-101: Nonprobate transfers on death
1. provision for nonprobate transfer on death in an ins policy, K of employment, bond, mortgage, promissory note, security, etc is nontestamentary.
a. Money or other benefits due/controlled/owned by D before death must be paid after death to designee either in instrument or separate writing, executed before, during or after the instrument;
b. Money due or to become due under instrument ceases to be payable in event of death of the promisee/or before payment or demand; or

c. Any prop controlled/owned by D before death which is subject of instrument passes to designee either in the instrument or in a separate writing, including a will, executed either before, during, after the instrument.

iv. Note: Devisee must survive the T in order to take. If devisee predeceases, gift lapses.

v. Cook v Equitable Life Assurance Society

1. H’s life insurance lists W1 as beneficiary, but will lists W2 and son as beneficiaries. Proceeds to W1.
2. Usually strict compliance to policy reqs, EXCEPT
a. The insurer has waived strict compliance with its own rules, has issued new certificate to insured

b. Beyond power of insured to comply literally with the regs, court will treat change as legally made.

c. If insured has done everything possible to change the beneficiary but dies before the new certificate is issued, court of equity will act as if certificate has been issued.
vi. Notes

1. UPC §6-101: if K allows changing beneficiary by will, then ok.

2. in most states divorce revokes will in favor of spouse, but not as life ins beneficiary.

3. US bonds allowed POD beneficiaries(UPC auth POD designations.

4. U Transfer on Death Registration Act(securities to be registered in a TOD form

b. Multiple-Party Bank Accts

i. Types

1. joint and survivor acct

2. POD account

3. agency account

4. savings acct Totten trust

ii. Franklin v Anna Natl Bank of Anna

1. joint bank account.

2. lack of donative intent at time of creation severs the joint tenancy

a. form of agreement not conclusive as to intent

b. proper to consider events after formation to determine intent

iii. Notes

1. Totten trust/savings acct trust: T as trustee for A, who is entitled only to what is left when T dies. Not testamentary, beneficiary of a Totten trust may be revoked by will.

2. UPC: authority POD accts, joint w/ right of survivorship, agency accts.

a. Joint accts belong to parties in joint lifetimes in proportion unless diff intent.

b. POD beneficiary of bank acct cant be changed by will.

c. Joint tenancies

i. =upon death of one joint tenant or t/e, survivor owns prop absolutely, free of any participation by decedent.

ii. Creation of j/t or t/e gives equal interests upon creation.

1. cant revoke transfer and cancel interest given the other j/t.

2. v POD or joint bank accts can change designations.

iii. Cant devise share by will

iv. Creditor of j/t must seize interest during life. At death, the interest vanishes and there is nothing for creditor to reach.

VI. Construction of wills

a. Admission of extrinsic evidence
i. Interpretation of wills

1. plain meaning rule=plain meaning in will cant be disturbed by intro of extrinsic evidence that another meaning was intended

2. Mahoney v Grainger

a. Atty made mistake as to language of will in “heirs at law.”  T’s stmts about her understanding of heirs at law inadmissible

b. Admissible extrinsic evidence only where testamentary language not clear.
3. Notes: Personal usage exception: if extrinsic evidence shows that T always referred to person in an idiosyncratic manner, evidence admissible to show that T meant someone other than the person w/ the legal name of the legatee.

4. Fleming v Morrison

a. T executed will to get F to sleep with him. Only 2 witnesses signed. Has will the necessary animus testandi?

b. If animus testandi doesn’t exist when signed, acknowledged, witnessed, statutory reqs have not been met.

c. 2 witnesses don’t meet statutory reqs.

5. Estate of Russell

a. T left to person and dog equally. Cant leave to dog.  To person and heir at law.
b. Extrinsic evidence of circumstances under which will made can be considered in ascertaining what T meant by words used in will.

c. Language of will ambiguous/uncertain(
d. Latent ambiguity=not apparent on face of will, but disclosed by some fact collateral to it(parol evidence admissible to resolve ambiguity

e. Patent ambiguity=uncertainty appears on face of will. Traditionally, parol evidence not admissible. Now, may be admissible.

6. Note: Misdescription of prop or person: may be stricken from will, does not make doc inoperative.

ii. Correcting mistakes

1. Erickson v Erickson

a. T made will 2 days before marriage under misrep by attorney that will effective after marriage.
b. Extrinsic evidence should be admitted re T’s intent that will not be revoked automatically by subsequent marriage.

c. If scrivener’s error misled T to execute will on belief that it will be valid notwithstanding subsequent marriage, extrinsic evidence admissible to establish intent.

d. Extrinsic evidence also admissible to prove fraud, duress, undue influence, where 3rd party distorts process.

2. Note: Doctrine of probable intent: (NJ) if contingency for which no provision in will made, court studies family circumstances and plan of testamentary disposition set in will.

3. Restatement of Property, Donative Transfers § 12.1: reforming donative docs to correct mistakes
a. Even unambiguous, a donative doc may be reformed to conform text to intent if following est by clear and convincing evidence:

i. Mistake of fact/law affected the specific terms of the doc whether in expression or inducement AND

ii. What donor’s intention was/

b. Direct evidence of intention contradicting the plain meaning of text as well as other evidence of intention may be considered in determining whether (i) and (ii) have been est.

VII. Restrictions on the power of disposition: protection of the spouse and children 
a. Rights of the surviving spouse

i. Intro to marital prop systems

1. Community prop law: during marriage, everything that one spouse earns goes to the community.
a. LA, TX, NM, AZ, WA, ID, NE, Alaska (half), WI

b. upon death, a spouse can only dispose of an one half share of community prop. The other spouse CANNOT be disinherited.

c. Generally no elective share.

2. Common law prop law: can make it joint, but is owned separately generally.

a. equitable distribution: equal as part of a prop settlement.

b. any prop acquired after marriage by gift, inheritance is separate prop
c. protection against disinheritance: most states give spouse right to take 1/3 or ½ (statutory share) instead of taking under the will.

ii. Rights of surviving spouse to support
1. social security: surviving spouse entitled to D’s SS benefits.
2. private pension plans: ERISA req that pensions paid under covered private pension plans must be paid as joint and survivor annuity UNLESS spouse consents to some other form of retirement benefit.
3. homestead: provide for family home to spouse free of creditors.
4. personal prop set-aside: exempt certain items of tangible personal prop from execution or levy in satisfaction of creditors.
5. family allowance: for period when D’s estate is in administration.
6. Dower: all real prop that H owned, including before marriage, was entitled to dower interest in life estate 1/3 of all real property. H cant give that prop away unless W releases her dower right. 
7. curtesy: H’s equivalent right to dower. He doesn’t get it until children were born of marriage. Only all of what wife is seised during marriage, not the 1/3 the W gets. No testamentary effect.
iii. Rights of surviving spouse to a share of decedent’s prop

1. the elective share and its rationale: in every state EXCEPT GA, elective or forced shares for spouses. Whatever econ gain one spouse has gained was due in part to the other spouse, so the spouse should be able to share in that. 
a. UPC Art. II, Part 2 Comment: partnership theory of marriage
i. Traditional elective share: spouse gets fixed fraction no matter length of marriage

ii. Sliding scale percentage based upon length

iii. 50K supplemental elective share amount in case spouse’s assets below 50K to have some min support.

b. Note: marital deduction and the dependency of women

i. Taxes lower in community prop states b/c only H’s half of community prop taxed at death, where all taxed in common law states.

ii. Joint tax returns to compensate.

iii. Also, H gets an estate tax marital deduction for 50% of estate for prop left in effect outright to W. No limit to amount.

iv. Interspousal transfers not taxed as long as at least life estate in prop.

v. QTIP trust: req by marital deduction giving spouse support for life.

c. Note: must the surviving spouse accept a life estate?

i. When spouse does not take under the will, the elective share is charged what she is actually left under the will + pro rata contributions by other beneficiaries or residuary estate.

ii. UPC, a life estate renounced by spouse is not charged against her elective share.

d. In re Estate of Cross: election req for public assistance
i. W in nursing home on Medicaid.

ii. Trial court did not abuse discretion in electing for W to take against the will.

iii. Medicaid benefits eligibility dep on resources inc those she has a legal interest. Ineligible for benefits when fails to use available income.

iv. Note: if spouse incompetent, if takes elective share more than provided in will, will go to custodial trust, which is not inheritable by spouse’s heirs.

e. In re Estate of Cooper: no forced share in homo relationship
i. T left bulk of estate to former lover.

ii. Is a homosexual relationship a spousal one so that survivor entitled to right of election against will? No.

iii. Surviving spouse defined as H or W, traditional def.

iv. Equal protection v rational std

v. Note: reciprocal beneficiaries in HI: homosexual couples so registered can take elective share.

1. Defense of Marriage Act: no state under FF&C need give effect to same sex marriage from another state.

2. Prop subject to the elective share

a. Case law and statutory

i. No statute: GA

ii. Estate=limited to probate estate (CT, FL)

iii. Estate – right to elect against the deceased spouse’s estate

1. statute interpretation: illusory test = if transfers to others besides spouse appear to be illusory, then for purposes of elective share, those gifts are calculated for elective share
2. intent test

a. objective=intent not a factor
b. subjective=intent to deprive surviving spouse of equitable elective share?
3. Fraud on dower test=were transfers made to defraud surviving spouse?
4. Sullivan v Burkin (MA) test
iv. Statute (NY, DE, PA)
v. Pre 1990 UPC

1. purpose to protect spouse from getting nothing.

vi. 1990 UPC 

1. purpose to put parties where they would have been if it were a community prop state

2. sliding scale percentage – based on years of marriage

a. but only for elective share, and not intestate share.

3. includes transfers made to surviving spouse during lifetime of decedent

4. also includes the assets of the surviving spouse.

b. Judicial decisions

i. Sullivan v Burkin

1. should assets of an inter vivos trust be considered in determining portion of estate in which spouse can take statutory share? No.

2. trust w/ remainder interests given to others on death is not invalid as a testamentary disposition b/c T retained broad power to modify/revoke the trust, right to receive income, right to invade principal during life.

3. Does not matter whether D established an inter vivos trust to defeat spouse’s right to take.

4. BUT, for the future, the estate for purposes of determining spouse’s statutory share shall include value of assets held in inter vivos trust created by D which he retained power during life to direct disposition of those trust assets for his benefit.
ii. Note

1. illusory transfer test: a revocable inter vivos trust is illusory and invalid. What made it illusory is control retained by D.

2. Now, illusory trusts not totally invalid, but counts as part of assets subject to elective share.

3. intent to defraud test

a. subjective intent

b. objective intent=control retained, amount of time b/w transfer and death, degree to which spouse left w/o interest in prop or means of support.

4. present donative intent: to transfer a present interest in the prop. Did the D intent to make a present gift?

5. law of D’s domicile state shall govern right to take elective share of prop located in another state.

c. UPC
i. 1969
1. augmented estate: probate + certain nonprobate transfers

2. 1/3 share of augmented estate

3. augmented estate inc (made during marriage)

a. any transfer where D retains right to possession or income from prop

b. where D can revoke, invade, dispose of principal for own benefit

c. in joint tenancy w/ someone other than spouse

d. made w/i 2 yrs before death exceeding 3K per donee/yr.

e. Prop given to surviving spouse during life (life estate in trust, prop received at death from D, life ins, pensions).

f. EXC: life ins paid to person other than spouse.

ii. 1990
1. more like community prop system
a. appl to all prop, not just from earnings.

b. Does not apply to prop brought to marriage or gift or inheritance.

2. augmented estate: now inc transfers made b/f marriage.

a. Where D had general power of appt

b. Fractional share of j/t prop

c. Ownership interest in POD prop

d. Ins

e. Value of prop during marriage:

i. Irrevocable transfer where D retained right to possession, income for life

ii. Power over income

f. Value of prop that passed during marriage and during 2 yrs before death

i. Any prop that would be inc had transfer not been made

ii. Transfer to anyone other than spouse for more than 10K

g. Value of nonprobate transfers to spouse

h. Value of spouse’s prop and nonprobate transfers to others if she were the D.

3. entitled to % of estate

d. Other statutes (NY)
i. 50K or 1/3 of estate whichever greater + 56K personal prop set aside.

ii. Estate inc. probate estate +

1. Gift causa mortis: gift due to death: most gifts are not revoked, but these are based on condition of death. If you don’t die, or decide to revoke, you can.

2. gifts made 1 yr before death, over 10K/person

3. Totten trusts

4. joint bank acct

5. j/t, t/e

6. POD

7. pension plans

8. lifetime transfers where D retained power

9. prop over which D had general power of appt.

iii. DE: all prop included in gross estate under fed estate tax

iv. In re Reynolds* fn. 12
1. D put money in inter vivos trust to avoid giving to Medicaid. Money to children.

2. does inter vivos trust where D retained limited power of appt constitute a testamentary substitute in violation of right of election? Yes.

3. testamentary substitute=where D at date of death retained power to revoke such disposition to consume, invade, dispose of principal.

4. the fact that power terminated one day prior to death is no realistic limitation on power.

3. Waiver (pre/post nuptial agreements)
a. UPC §2-213: waiver of right to elect and of other rights
i. Right of election of surviving spouse + right to homestead allowance, exempt prop, and family allowance may be waived, wholly or partially, b/f or a/f marriage by a written K, agreement or waiver signed by surviving spouse.

ii. Waiver not e if proved that

1. waiver not voluntary

2. unconscionable when executed

a. not provided fair/reasonable disclosure of the prop or financial obligations of D

b. did not voluntarily and expressly waive, in writing, any right to disclosure of prop or financial obligations of D beyond disclosure provided

c. did not or could not reasonably have had an adequate knowledge of prop or financial obligations of D.

3. conscionability not matter of law

4. waiver of all rights=of elective share, homestead allowance, exempt prop, family allowance.
b. In re Estate of Garbade

i. Prenup procured by fraud? No.

ii. Prenup given presumption of legality

iii. Spouse given chance to obtain counsel, knowledge of full scope of wealth, given opp to read the agreement.

c. In re Grieff

i. Contestant of prenup must establish fact-based, particularized inequality before burden shifts to disprove fraud.

iv. Rights of Surviving Spouse in community prop

1. Basic info

a. If intestate has no descendants, D’s share ( spouse. Spouse gets whole estate.  In some state, spouse takes all even if descendants. In some, the ½ is taken by descendants.

b. May make agreements regarding character of prop.

c. H/W own equal shares in ea item of prop at death. NOT equal undivided shares in aggregate.

v. spouse omitted from premarital will

1. states w/o statutes

a. divided. Spouse may be given adequate protection by dower or elective share statutes or community prop.

2. statutory solutions

a. Pretermitted spouse statutes=partially revoked will only to extent gives spouse intestate share. Af/ distribution of spouse’s share, will distributes the remaining assets.

b. Not revoked if spouse provided for outside will, will provides omission was intentional, will made in contemplation of marriage.

3. Estate of Shannon

a. T made no changes in will af/ marriage. 

b. W was a pretermitted spouse.

c. If T fails to provide for spouse af/ execution of will, omitted spouse will receive share.

d. Not intentional omission, no provision outside of will, no waiver.

b. Rights of Issue Omitted from the Will

i. Pretermitted child statutes designed to protect children accidentally omitted from will. Usually operates in favor of children born or adopted after execution of will.
ii. Azcunce v Estate of Azcunce

1. child born after 1st codicil, before the 2nd.

2. may child take statutory share when will and 2nd codicil fail to provide for child and other statutory reqs for pretermitted child statutes are otherwise satisfied? No.

3. the 2nd codicil republished the will and 1st codicil(no longer pretermitted child.

iii. Espinosa v Sparber, Shevin…

1. may malpractice suit be brought against attorney who drafted codicil if ( not in privity w/ attorney or intended third party beneficiary? No.

2. b/c T not alive to testify to 3rd party beneficiaries, T’s estate stands in his shoes, would satisfy privity.

iv. UPC, §2-302: omitted children
1. if T fails to provide for children born/adopted after will executed, child receives share in estate as follows
a. if no other children, child receives as if T died intestate

b. if other children
i. limited to devises made to other children

ii. would have received if T included all omitted after children and had given equal shares to ea child

iii. interest of same character as devised to then living children under the will

iv. other children’s share abate ratably

2. UNLESS

a. omission intentional

b. provided for child outside will, intent that transfer instead of will shown by T’s statements or reasonably inferred

3. If T believes child dead at time of execution and that is only reason for omission, child entitled to estate.

v. Notes

1. pretermitted child

a. Missouri: to benefit children not named or provided for. Extrinsic evidence not admissible.

b. MA: child takes unless omission intentional and not occasioned by mistake. Extrinsic evidence admissible.

vi. In re Estate of Laura

1. T specifically disinherited son and grandchildren. Are children of disinherited grandchildren pretermitted heirs? No.

2. where T has specifically named heir to disinherit him, he has referred to heir’s issue for purpose of statute.

3. If T’s child mentioned in will, that child’s issue not pretermitted heirs.

VIII. Trusts: Creation, types and characteristics
a. Introduction

i. Background

1. trustee of trust owns legal interest of trust while B owns equitable interest.

2. Statute of uses: nature of bifurcation of title: trustee has legal title/beneficiaries have equitable title.

a. To A and his heirs to the use of B and his heirs. A=trustee, B=beneficiary. Used in situations where B could not hold land (religious persons).

b. Does not apply to personal property.
c. The statute of uses does still exist.

ii. Parties to a trust
1. Settlor – creates the trust. 
a. Inter vivos trust=created during settlor’s lifetime.

b. Testamentary trust=created in will.

2. Trustee – manages it; may be beneficiary or 3rd party.
3. Beneficiary – gets the money; hold equitable interests; personal claim against trustee for breach of trust, equitable claims on prop itself.
iii. Types

1. Declaration of trust – the Settlor acts as his own Trustee. Therefore, no delivery into the trust (trust=gratuitous transfer which req. delivery).

iv. A trust compared with a legal life estate

1. creating a trust w/ donee as life beneficiary is better than giving donee a legal life estate due to ease of admin problems with a trustee.
a. Life estate tenant cant

i. Sell a fee simple unless that power given

ii. Cant be mortgaged

iii. Remaindermen may be entitled to damages or injunction if life tenant wants to tear something down, etc.

iv. No duty to insure bldgs on land.

v. Creditor can seize life estate

b. Creation of a trust

i. Intent to create a trust

1. no particular words need be used; only intent. Sufficient for grantor to convey prop to grantee to hold for use and benefit of another.

2. Jimenez v Lee

a. $ to be held for educational purposes.

b. To create trust, it is NOT essential to expressly direct that the subject matter of a gift be held in trust.

c. Trustee does have the responsibility to admin a trust solely in interest of beneficiary of trust and to prove that any expenditures made only for trust purposes.

3. Note: precatory language=language does not clearly indicate whether settlor intends to create trust w legal duty or a moral obligation unenforceable at law.
a. Equitable charge=T devises prop subject to pymt of sum to another person, then there is created a security interest in the transferred prop.

4. The Hebrew U Ass’n v Nye

a. D had made stmts about giving library to U.

b. U is not the owner of the library.

c. While D intended to give an executed present legal inter vivos gift w/o delivery, gift fails for lack of delivery.

d. Intent cannot be carried into effect through presumption that donor intended to have made herself trustee to make necessary delivery.

e. One may constitute oneself trustee of personal prop and create trust e in equity, even w/o consideration or delivery, but must show intent to impose upon self e duties of trustee.

5. The Hebrew U Ass’n v Nye

a. U is the legal and equitable owner of library w/ right to immediate possession of contents.

b. Constructive delivery by means of memo to divest D of ownership.

c. Constructive delivery=delivery as nearly perfect and compete as the type of prop and circumstances will permit. 

ii. Necessity of trust property

1. trust=trustee, beneficiary, trust prop.

2. trust prop=any type, inc contingent remainders, life ins, leasehold interests.

3. Unthank v Rippstein

a. Wrote promising to make gifts in future. Not a voluntary trust.

b. Gift=the thing actually passes to donee, trust=the equitable/beneficiary interest passes to donee.

c. Writing was only a promise to make a gift, not a trust.

4. Note: resulting and constructive trusts

a. Resulting trust=by op of law when express trust fails OR person pays purchase price for prop but title results in name of another (purchase money resulting trust)
b. Constructive trust=flexible remedies imposed to prevent unjust enrichment. Trustee must convey prop to wronged party. Req

i. Confidential relationship

ii. Transferee’s promise, express or implied

iii. Transfer of prop in reliance on the promise

iv. Unjust enrichment of the transferee

1. to avoid unjust enrichment, promise or confidential relationship need not exist.

5. Brainard v Comm’r 
a. B trades stocks in trust for family members.

b. Trust cannot be based on an interest that hadn’t come into existence at time trust is declared and in which no one had present interest.
c. An expectancy cant be a subject matter of a trust ( fails for lack of consideration.

d. When a person purports to declare self trustee of expectancy, no trust arises even if interest later manifests UNLESS there is a manifestation of intent after the existence of the interest.

6. Note: taxation of grantor trusts

a. Grantor trusts=trusts where income is taxable to grantor b/c settlor has retained substantial control and is deemed by IRS as owner of trust assets

i. Spousal attribution rule: settlor is treated as holding any power or interest held by spouse IF spouse living w/ settlor at time prop transferred into trust.

ii. Reversionary interest either in corpus of income exceeding 5% of value of corpus or income, then grantor trust.

iii. Settlor or nonadverse party is given discretionary power over income/principal w/o consent of adverse, then grantor trust

b. To escape tax consequences, independent trustee, trust instrument specifies definite std of power to settlor to distribute corpus.

iii. Necessity of trust beneficiaries

1. trust must have beneficiary. May be unborn or unascertained when trust is created. If 1+ B and they are too indefinite when trust becomes effective, trust may fail( resulting trust in favor of settlor, heirs or successors in interest.

2. Clark v Campbell 
a. T gave trustees power to distribute personal prop to T’s friends.
b. A bequest to trustee to distribute personal prop to T’s friends constitutes a private trust

c. Private trust must have a beneficiary or class indicated in the will capable of coming into court and claiming the benefit of the trust.

d. Private trust must define class or beneficiary. Public trusts and charities don’t.

e. Friends, however, has no statutory meaning, and is not a ascertainable and definite beneficiary.

f. Gifts will go to next taker under the will, or next of kin by way of resulting trust. 

g. Note

i. Alternatives? Power of appt to trustees (takers in default), give prop outright to trustees

ii. Definite=if some person might be reasonably said to answer the description.

3. In re Searight’s estate

a. Trust for dog’s care.

b. The creation of a trust for benefit of an animal is a proper subject of a honorary trust.

c. A bequest for benefit of specific animal as long as it shall live does not violate the rule against perpetuities.

d. Honorary trust=one that binds the conscience of the trustee, since no beneficiary capable of e the trust. Valid when trustee is willing to carry out the wishes.

e. RAP not violated b/c money set aside will run out in a finite time.

4. Exception: charitable trusts (Attorney General’s Office acts as beneficiary); charitable trusts also don’t have to meet RAP.
iv. Necessity of a written instrument

1. SOF req any inter vivos trust of land to be in writing. Statute of Wills req that testamentary trust be created by will. 

c. Revocable trusts

i. Intro

1. settlor has power to revoke, alter, amend trust + right to trust income during lifetime. Valid in all jurisdictions.

2. retention of control by settlor. If retains numerous powers and lacks trust intent, trust may be illusory.  As long as trust creates some interests in some category of beneficiaries, courts will recog a valid nontestamentary trust.

3. Farkas v Williams

a. Does the fact that the interest of B is contingent upon certain state of facts existing at time of settlor’s death indicate that no present interest is acquired in subject matter of trust and renders a trust instrument testamentary in character? No.

i. Trustee could not deal with stock as if he owned it absolutely.

b. Does the retention of power by settlor to sell, redeem stock and keep proceeds for own use, to change B, revoke trust indicate that settlor has retained such control as to render trust instrument testamentary in character? No.

c. Formality of transaction: stock certificates named T for (.
d. Notes

i. Issue in a revocable declaration of trust=does settlor owe any fiduciary duty to anyone other than himself?

ii. Prop put into trust 10 days after creation. Deed was made in name of trust=manifestation of trust intent. 

4. In re Estate and Trust of Pilafas

a. Will to 8 charities.

b. Common law principle=if will last seen in T’s possession and cant be found, then presumed destroyed.

c. Trust involves present transfer of prop interest to B. Interest can only be taken away in accord with trust provision, own acts, court decree.

d. Trust provided for revocation only by written instrument. No written instrument, no revocation of trust.

5. State Street Bank & Trust Co v Reiser

a. When settlor places prop in trust, his creditors can reach those assets owned by trust over which settlor had control at time of death.

b. Settlor, when reserves right to amend, revoke, direct disposition of principal or income, creditors may reach those assets.

c. Assets that pour over into such a trust as consequence of death over which settlor did not have control during his life not subject to reach.

d. Note: If probate assets insufficient, UPC allows creditors to reach POD accts and joint bank accts.

ii. Pour-over wills

1. pour over wills useful to establish an inter vivos trust, which merges into estate at death. Settlor creates revocable inter vivos trust by naming trustee, transfers probate assets to trustee. Settlor then executes will devising residue of estate to trustee to hold as trustee under terms of trust.

2. incorporation by reference=will can incorp by reference trust instrument in existence at time will executed, but not trust amdts made later. Makes incorp instrument part of the will.

3. independent significance=will may dispose of prop by referring to some act that has significance apart from disposing of probate assets.

4. Uniform testamentary additions to trusts act, UPC §2-511

a. Will may validly devise prop to trustee of trust est or to be so

i. During T’s lifetime by T

ii. At T’s death by T’s devise to trustee, if trust is id’d in will, executed b/f or concurrently w/ or after execution of will. 

iii. Devise not invalid b/c trust is amendable or revocable/

b. Unless will provides otherwise, prop devised to trust is not held under testamentary trust of T, but part of trust so devised…

c. Unless will provides otherwise, revocation or termination of trust causes devise to lapse.

5. inter vivos [v testamentary trusts]

a. less court costs

b. can decide the jurisdiction for the trust

i. for purposes of RAP

c. to keep matters secret

i. kidnappings, etc.

d. admin/procedure advantages

i. banks

6. Clymer v Mayo

a. Trust valid even if not funded until her death.

i. Inter vivos trust executed contemporaneously as will is valid.

b. A statute that revokes any disposition to a former spouse made by will applies to revoke disposition to former spouse made by revocable inter vivos trust that has no funding or practical significance until death.

i. Trust for marital deduction to ( made invalid by divorce.
c. While statute revokes any testamentary disposition to former spouse does not do so to that former spouse’s nieces and nephews.

d. Note: Unfunded life ins trust=where settlor names as trustee of inter vivos trust the B of her life ins policy.

7. Notes on estate tax planning

a. H dies, all to wife with unlimited marital deduction as long as GIFT

b. W dies, all to 3 children.
i. Tax = exemption amount (1.5 mil in 2004) * 40% (see chart)

ii. UNLESS, tax planning! H does:
1. Trust A = max amount of unified credit =1.5 mil no tax
2. B = marital deduction trust or gift =all rest and residue (or Qtip trust) no tax
iii. W has 1.5 mil estate, all exempted to children. No tax.
iii. Use of revocable trusts in estate planning

1. Intro

a. Revocable trust created by declaration of trust=settlor b/ trustee of trust prop

b. By deed of trust=3rd party as trustee

2. Consequences during life of settlor 

a. Prop mgmt by fiduciary

b. Keeping title clear

i. Useful in keeping sep and apart prop H/W don’t want commingled w/ other assets.

c. Income and gift taxes

d. Dealing w/ incompetency

3. consequences at death of settlor: Avoidance of probate

a. costs: less

b. delays

c. creditors

d. publicity

e. ancillary probate

f. avoiding restrictions protecting family members

i. elective share does not apply.

g. Avoiding restrictions on testamentary trusts

h. Choosing law of another jurisdiction to govern

i. Lack of certainty in the law

j. Avoiding will contests

k. Estate tax

l. Controlling surviving spouse’s disposition: Revocable trust to become irrevocable at death of the other spouse.

m. Custodial trusts: By statute, alternative to individually tailored revocable trust.

d. Discretionary trusts

i. Mandatory trust=trustee must distribute all income

ii. Discretionary=trustee has discretion over pymt of income/principal

iii. Marsman v Nasca

1. Trustee failed to inform H of monies he was entitled to.
2. a trustee, holding discretionary power to pay principal for comfy support and maintenance of B has a duty to inquire into financial resources so as to recog his needs.

3. remedy for trustees failure to expend principal is to impress constructive trust on amounts that should have been distributed and pay them to H’s estate.

4. Note: trustee must act in good faith, from proper motives and w/i reasonable judgment.

iv. Notes: New forms of trusts

1. unitrust=income B entitled not to actual income earned but to fixed % of value of trust corpus

e. Creditors’ rights: Spendthrift trusts

i. =B cannot voluntarily alienate their interests nor can creditors reach. Created by imposing disabling restraint upon B and creditors

ii. Shelley v Shelley

1. spendthrift provision of trust not effective against claims of B’s former spouse for alimony and for support of B’s child.

2. pubpol that interest of B be reachable for child support.

3. corpus of trust not reachable by ex-wife.

4. T’s children can reach corpus in any emergency whereby unusual and extraordinary expenses necessary. As is here.

iii. Notes

1. self-settled trusts: spendthrift trust cant be set up by settlor for own benefit.

2. a person who has furnished necessary support can reach.

3. federal tax lien can reach.

4. creditors can reach excess over amount needed for support.

5. creditors can reach a percentage.

6. some tort creditors can reach.

7. spendthrift restraint may be imposed upon remainder interest as well as income interest in trust.

8. interest cannot be reached by creditors in bankruptcy.

9. in NY, every trust is a spendthrift trust.  Portion not needed for edu or support are available for creditors.  But, case law has a station in life rule.  Edu/support portion needs to take into acct high std of living.

10. support trusts: trustee directed to make distributions as necessary for edu and maintenance of B, expend income and principal only for that purpose. Creditors cant reach. 

11. discretionary trusts: if trustee pays over or to apply some amount of trust income/principal to B, right vests in B and creditors may then reach.

iv. US v O’Shaughnessy

1. the B of a discretionary trust do not have prop or any right to prop in nondistributed trust principal or income b/f trustees have exercised their discretionary powers of distribution under trust agreement.
2. creditors have no remedy until trust prop is distributed.

v. Notes: Trusts for the state-supported

1. Medicaid trusts

a. Discretionary trusts: if individual’s assets form all/part of trust and trust established by him, for purposes of Medicaid, trust is deemed created by individual.  All assets of revocable trust are considered available resources. Any income or principal paid under irrevocable trust are resources.

i. EXC: discretionary trust created by one spouse for benefit of the other. Trust to provide for disabled above Medicaid w/ provision that trust will reimburse Medicaid upon death.

b. 3rd person trusts: income/principal by 3rd party is considered a resource. Discretionary trust giving applicant no legal right to income is not a resource unless purpose to provide for support.

f. Modification and termination of trusts

i. If settlor and all Bs consent, trust may be modified, terminated (usually not before termination point in trust even if all B consent if contrary to purpose of settlor=Claflin doctrine)

ii. Some courts will permit deviation of terms of express gift when unforeseen emergency threatens accomplishment of T’s purpose.

iii. In re Trust of Stuchell

1. modification of trust to prevent disabled child’s remainder from being distributed to him if he survives the income beneficiaries to qualify for public assistance.

2. modification allowed when: all B agree, no B is under legal disability, trust’s purpose not frustrated.

3. court will not permit modification just b/c it would be more advantageous to B.

iv. In re Estate of Brown

1. as long as any material purpose of trust remains to be accomplished, trust may not be terminated even if all B consent.
2. if support or spendthrift, still no termination b/c material purpose of settlor would remain unsatisfied.

3. material purpose=assure lifelong income.

v. Note: Changing trustees: only if guilty of breach of trust or unfit.

vi. Uniform Trust Act, §706

1. trustee may be removed on own initiative or on petition of settlor, cotrustee, B 

2. court may remove if

a. material breach of trust

b. lack of coop substantially impairs admin of trust

c. investment performance below those of comparable trusts

d. changed circumstances, etc would make change in best interest of B

� Includes codicils
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