T & E

INTRODUCTION:

· There is a constitutional right to pass property.  Abrogation of such right without just compensation is a TAKING in violation of 5th Amendment

Hodel v. Irving: to stop disastrous fragmenting of Indian lands Congress passes statute which prohibits devising the government-allotted land to heirs

· The right to inherit property is not constitutional but statutory.  

· There is a fundamental right to disinherit children

· Total Restriction of marriage violates Public Policy

· Partial Restriction of marriage does NOT violate Public Policy so long as the restriction is a REASONABLE one. (how many bachelors are left?)

Shapira v. Union National Bank: “Marry a Jewish girl, or no inheritance!” ( this is not a state action but a state seeking to enforce testator’s restriction.  Such restriction doesn’t offend constitution and is not contrary to public policy.

Madox v. Madox: niece to receive inheritance only if she marries a Quaker is unreasonable where there is few eligible bachelors

Distinguish: 

a. Promise of $ if A divorces B / if A doesn’t talk to sibling B / if A doesn’t change her last name

b. Promise of $ if A divorces B and is in need


Executor = representative named in the will

Administrator = representative NOT named in the will (usually appointed by probate court)

Devise = real property to devisee                                           “GIVE”

Bequeath = personal property do legatee

Heir = real property                                                     today: SAME 

Next of Kin = personal property

                                                                                                            “ stepping into their shoes” assuming title & debt (Europe)

English History:

Common Law Court = succession of land                                     today: ONE COURT

Ecclesiastical Court = succession of personal property             [also universal succession]                                                               

                                                                                                                                                

Primary Jurisdiction: where testator lived at time of death (domiciliary)

Ancillary jurisdiction: where testator’s real property is located

( court supervision available upon request of beneficiaries [or beneficiary is a minor]                                UPC 3-108 (
· a will must be probated within 3 years of death {otherwise presumption of intestacy}
· probate may be formal/informal (formality may be contested by beneficiaries)

· prior notice to interested parties is required 

· Nonclaim Statutes: upon receipt of proper notice, creditors have 2-6 months to file a claim

· creditors may not file a claim after a period of 1 year regardless of actual notice

Tulsa Collecting v. Pope: if the creditor is known/reasonably ascertainable, notice via newspaper is unconstitutionally inadequate, actual notice is required

ATTORNEY’S DUTY: attorney owes a duty of reasonable care/research to a client as well as an intended beneficiary

DUTY 1.  reasonable care / research
DUTY 2.  good faith
DUTY 3.  fiduciary duty to intended beneficiaries
Simpson v. Calivas: attorney improperly drafts will, large tract of land passes to step-mother instead of son, she was supposed to get just a house as life estate, not surrounding properties.  

· could be a tort or contract action

· litigated in general, not probate courts

· discovery rule: statute begins to toll when mistake/omission/tort was discovered

· obtain consent for representation of husband & wife (or recommend separate counsel)

· DO REASONABLE RESEARCH {delay in preparation may be negligence p. 271}

Hotz v. Minyard: attorney executes a will and then a second “secret” will.  Show first “invalid” will to an intended beneficiary who relies upon it.  That beneficiary is also the attorney’s client, thus, he owes her a fiduciary duty.  Should have said “I can’t show you the will” or “get your own attorney for this one.”


INTESTACY: dying w/out a will or w/ a will that doesn’t completely dispose of one’s assets

Affinity = related by marriage

Consanguinity = related by blood

Lineal Descendants = issue

Collateral Descendants = aunt/uncle/brother/sister/cousin

· survivorship – implied in every will provision, if you leave everything to A, and a predeceases, A’s heirs don’t take

· living person has no heir – only heir-apparent

UPC § 2-102 – SPOUSE (far more generous to the spouse than common law)

1. Entire estate to spouse if
a. no children
b. no step children (all children are from that marriage) 

2. $200K + ¾ estate if decedent is survived by parent(s)

3. $150K + ½ if there are children, and surviving spouse has children of her own

4. $100K + ½ if dead spouse had his own children (prior marriage)


UPC § 2-103 – OTHER HEIRS (if no spouse)

1. Descendants

2. Parents

3. Sister/Brother

4. Grandparents (equally paternal/maternal) or aunt/uncle ( STOPS THERE

UPC § 2-105 – ESCHEAT (if no taker it goes to the state)


UNIFORM SIMULTANEOUS DEATH ACT = if simultaneous death, the beneficiary is deemed to have predeceased the testator ( intestacy 

· beneficiary must survive by 120 hours [5 days] to negate above rule (for “close” cases)

· JTEN/TEN ENT – estate is split 50% A survived B | 50% B survived A

· life insurance proceeds are distributed as if insured survived
Janus v. Tarasewicz: in a case where A is pronounced dead on arrival and B is kept on respirator for 2 days, B is found to have survived A, which violated USDA & probably testator’s intent.


SHARES OF DESCENDANTS: (underlined = alive!)
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· C’s spouse takes nothing
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Per Stripes – originated in England, shares divided into as many shares as there are living children, or dead with issue: [D=1/2] [E=1/4] [F=1/4]

Per Capita With Representation – makes first division at the level where someone is alive: [D=1/3] [E=1/3] [F=1/3]
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Per Stripes: [D=1/2] [F=1/4] [G=1/8] [H=1/8]

Per Capita With Representation: [D=1/3] [F=1/3] [G=1/6] [H=1/6]
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Per Capita at Each Generation (UPC 2-106) – makes first division at the level where someone is alive, but shares of deceased on that level are combined and dropped down to be divided equally among lower generation: [D=1/3] [2/3 divided among E F G]

WHAT IF NO PARENTS OR CHILDREN?

· part of estate to wife, the rest to:
Collateral Kindred = blood relatives who are NOT children or parents

1. First-Line Collaterals = brother/sister

2. Second-Line Collaterals = aunt/uncle

Parentelic System = passes to grand parent’s descendants or great grand parent’s descendants until an heir is found [laughing heirs = too far removed, don’t take]

Degree-of-Relationship System = estate passes to the closest of kin (counting degrees on p. 92)


NEGATIVE DISINHERITANCE:

Old Rule: couldn’t disinherit, had to give all your property away to others (make sure there is no partial intestacy, otherwise issue take anyway)

New Rule: UPC § 2-101(b), you can just say it (but think of election)


NONMARITAL CHILDREN:

· Historically bastard children inherited nothing

· Statutes prohibiting bastards to inherit from father are now unconstitutional (Trimble v. Gordon)

· Inheritance permitted only if fathers paternity was adjudicated or he subsequently married the mother (Lalli v. Lalli)

· Today inheritance by bastards is highly liberalized

TEST:

1. while child is a minor, the father receives him in his home and holds him out to be his child

2. father acknowledges paternity by filing an appropriate document in court

Hecht v. Superior Court: it is not against public policy or case law for a woman to have a child from a sperm left to her in a will

· Sperm banks present a problem with rule against perpetuities since the assumption is that a person cannot conceive a child after spouse’s death
Example: “to grandchildren who have reached the age of 21”


ADVANCEMENT: see (p. 130) 
Old Rule: lifetime gift was considered an advancement (burden of proof on a child to show that it was in fact an absolute gift

· Hotchpot Calculation A receives gift of 10K | B & C don’t | total estate = 50K: 
{10 + 50} ( 3 ( A ( 10K, B ( 20K, C ( 20K advancement need not be ever given back
New Rule: (UPC § 2-109) presumption that a lifetime gift was NOT an advancement (unless decedent’s writing indicates otherwise)


EXPECTANCY: May be transferred for (1) valuable consideration (contract action), only if the court deems (2) fair by the court of equity [generally, NOT an interest at all]

MANAGING MINOR’S PROPERTY:

1. Guardianship (Conservatorship) = preservation of specific property left to minor (no sale/reinvestment), to be delivered at the age of 18.  Guardian cannot use principal of the inheritance to support the ward; only income from the principal.  TO BE AVOIDED since guardians are “straightjacketed” by constant court supervision

2. Custodianship = Custodian has discretionary power to [use the actual gift] for the benefit of minor, not just income from the gift [sell/reinvest].  Transfer occurs at 21.  Little court supervision.  STANDARD OF CARE: prudent person
3. Trust = most favorable way to transfer to a minor, since its most flexible.  Transfer occurs at any age the testator finds suitable.


HOMICIDE: 

· Generally, statutes preclude slayer from taking inheritance (holds slayer to have predeceased the victim).  In the absence of statute, the slayer takes as a trustee only, for the heirs or next of kin.

In re Mahoney: wife is convicted of manslaughter killing of husband.  One shouldn’t profit from crime but it’s unknown if it was voluntary/involuntary.  Held, she’s a trustee of a constructive trust.

Kansas Slayer Statute: “no person who shall be convicted of felony killing of another person shall inherit or take by will or otherwise from such person’s estate”

· non-probate property – if statute doesn’t deal w/ it ct. will declare constructive trust
· even if not criminally convicted, UPC § 2-803 (g) suggests that civil court using different burden of proof may find the person guilty {preponderance of evidence} NOTE: pleading guilty to a lesser crime won’t get you off the hook

· killer’s heirs may or may not take depending on state (p. 145). 

· Chinese System: reward heirs good behavior and punishes bad behavior such as abuse of elders


DISCLAIMER: refusal of inheritance [relates back to decedent’s death]

· requires an affirmative act/filing, inaction = acceptance

· possible reason: avoid creditors & death taxes

Old Rule:

Intestacy: person can refuse his intestate share, which will pass w/ tax consequences to next successor 

Testacy: person who refuses devise is treated as predeceased the testator 

New Rule: 
      UPC § 2-801 any disclaimer predeceases testator

IRC § 2518 = Qualified Disclaimer (within 9 months after interest is created or within 9 months after donee is 21)

Examples:

1. Recipient is insolvent and creditors are after her: gift would only hurt – disclaim

2. Recipient is wealthy, gift pushes into higher tax-bracket – disclaim to son/daughter

Troy v. Hart: Medicaid recipient can disclaim inheritance in order to preserve Medicaid eligibility 


MENTAL CAPACITY:

TEST OF MENTAL CAPACITY( must understand:
1. nature & extent of own property

2. persons who are natural objects of decedent’s bounty

3. disposition s/he is making

4. how above elements relate to form an orderly estate plan
· a lawyer is required to exercise his own judgment in regard to mental capacity

· mental capacity required for will is greater than for marriage, thus: marriage may be upheld yet will may be deemed invalid

In re Strittmater: a paranoid woman leaves everything to a feminist organization.  Will denied probate, held that is was her “paranoid condition” that led her to dispose of her estate the way she did.

Estate of Wright: testamentary capacity cannot be destroyed by showing isolated acts, idiosyncrasies, moral/mental irregularities unless they directly bear upon the testamentary act. (holding breath as to appear dead, picking garbage, paper roses)

Lee v. Lee: one who is placed under conservatorship may still execute a valid will, even though s/he may not execute a deed or any other contract for sale

Insane Delusion = false concept of reality not susceptible to correction

Mistake = susceptible to correction

· person may have the capacity to make a will but suffer from insane delusion which affects a certain provision of that will (or whole will which would render it invalid)

· insane delusion leads to partial invalidity ( as to the specific provision affected by the insane delusion

· courts DO NOT reform/invalidate will based on mistake susceptible to correction

In re Honingman: if the decision to disinherit is product of insane delusion, it is invalidated, despite rational reasons to leave estate to others. (H thinks W is cheating on him, she 80)

TEST: if rational person in testator’s situation could have drawn conclusion reached by testator 

· not whether the provision in question is rational, or the belief is actually supported by facts, but whether, the belief that lead to the provision of the will is reasonable

 
Living Probate: adopted in 4 states in order to determine testamentary capacity (problems with mootness, if will is subsequently changed, as well as family harm)


UNDUE INFLUENCE: coercion
TEST:

1. Testator was susceptible to undue influence and
2. Person had disposition & opportunity to exercise undue influence and
3. Provision is the result of that influence

· only portion of will affected by undue influence will be stricken, not the whole thing

· where (a) confidential relationship (b) person receives bulk of estate (c) testator has weakened intellect ( burden of proof shifts from contesting party to defendant

Lipper v. Weslow: son lawyer helps draft document disinheriting one of 3 children, will goes into self-serving detailed explanation on why the 3rd child is to be disinherited.  Will provision held valid, despite the confidential relationship and perhaps motive, there is no evidence that the willpower of lawyer son was actually substituted for the willpower of testator


NO-CONTEST CLAUSE: designed to discourage will contests

“baiting”: take a token amount, or if you challenge you get nothing.  So be smart and give enough to discourage a challenge.  If no bait is offered, contestant will have nothing to lose.

Majority Rule: clauses are enforced unless there is probable cause to challenge will

Minority Rule: clauses are enforced unless forgery or subsequent revocation

BEQUESTS TO ATTORNEYS:

· if attorney is to receive a gift from client, the client is to employ another attorney in order to execute such testamentary gift

NY – surrogate investigates every gift to an attorney by client, attn. must submit an affidavit explaining the circumstances of gift

CA – gift to attorney by client is invalid unless they’re related by blood or marriage


exception: “certificate of independent review”

Model Rule 1.8(c) (adopted by ¾ states) = it’s a conflict of interest and thus prohibited

In re Will of Moses: older woman hooks up with younger man (attorney) they have a substantial relationship.  She employs an independent attorney and devises bulk of her estate to him.  Held invalid.  Sexist decision, possibly bad law.  Contesting heirs should have been explicitly disinherited.  No-contest clause along with “bait” should have been inserted. 

There is Rebuttable Presumption of Undue Influence where bequest is not to an heir at law.  This case suggests it’s hard to overcome.  No such presumption in Lipper (above).

In re Kaufmann’s Will: Kay Jeweler’s heir apparent moves to NY with a gay partner who had control of his finances.  Everything in will left to partner.  Law firm actually has Kaufmann write a letter explaining his decision to his family.  Such letter is kept w/ will but isn’t filed with probate unless the will is contested.  The will is contested and the letter is actually used against partner as evidence of severity of undue influence.


State v. Gulbakian: it is unethical for attorney to suggest that he be named executor

In re estate of Weinstock: dad & son lawyers named themselves co-executors of a will they drafted for an 81 year old man.  Held “overreaching” appointment as executors precluded

HOW TO AVOID WILL CONTESTS:

1. Videotape execution

2. Ask client a lot of questions

3. Obtain physician’s opinion that client is of sound mind                                                                                         

EXECUTION REQUIREMENTS: strict compliance w/ the statute of wills

evidentiary function = to obtain reliable evidence of testator’s intent

a. written document

b. signed & dated by testator and witnesses

protective function = witnesses to ensure that testator is of sound mind and not unduly influenced

ritual function = formalities to impress the testator with the significance of the event

channeling function [Langbein] = testator is assured that his/her wish will be carried out

English History:

1. Statute of Frauds (1677): written will (1) signed by testator anywhere  (2) in the presence of three witnesses, who need not be there at the same time

2. Wills Act (1837): written will (1) signed at the “foot” of document (2) in the direct presence of two witnesses together
UPC § 2-502 (a)  p. 226-227  [not the law of the land]
1. in writing

2. signed by testator [I, George Feygin do hereby… is NOT a signature]

3. signed by 2 witnesses within reasonable time [15 months isn’t reasonable Estate of Peters] of witnessing signing by testator or testator’s acknowledgment of signature/will

Ross v. Counters: improper instructions for execution of will result in liability for malpractice


In re Groffman: man asks 2 friends to witness his will which he already signed.  He doesn’t fully acknowledge his signature (just hands it to them), but 2 witnesses are not in the room at the same time/together.  Probate denied under Wills Act.

Line of Sight Test (Old Rule): testator must see the witnesses in the act of signing, were s/he to look

Conscious Presence Test (New Rule): testator comprehends that witnesses are in the act of signing [NOTE: UPC completely dispenses w/ presence requirement]

In re Jefferson: attorney takes will home to client who signs it and attorney signs as witness, takes back to office and has secretary call client who asks her to be the second witness.  Denied probate, telephonic presence isn’t satisfactory.

In re Weber’s Estate: ill client pulls up to drive-through bank teller window, has director bring will to the car, client signs, director witnesses, bank teller sees both of them and signs the will as second witness.  Held invalid, since testator couldn’t see the bank teller sign it.

In re Colling: ill patient cannot finish signature at the presence of both witnesses, although the second witness returns, and the signature is acknowledged, will denied probate.  Testator must complete his signature in font of both witnesses, later acknowledgment will not suffice. 


Additions After Valid Execution: hand written line added before testator’s signature

1. was it before or after testator signed?  

a. if before testator signed = possibly effective 

b. if after testator has signed = ineffective a an unexecuted codicil (rest of  will admitted to probate)

2. is it dispositive? (naming executor or giving away $100K)

Estate of Parsons: subsequent disclaimer is ineffective to make the person a disinterested party at time of execution [as required by the statute].  Where one witness is given real estate, another, a token $100, while the statute required 2 disinterested witnesses.  In such instance, disclaimer does not relate back.


PURGING STATUTES: 

a. UPC § 2-505 = interested witness doesn’t forfeit gift under the will

b. Cal. Statute: witness forfeits excess of what s/he would have received under intestacy anyway

c. Mass. Statute: attesting witness loses her gift


RECOMMENDED WAY TO EXECUTE A WILL:

1. staple if more than one page

2. ask if testator read and understood that this is his/her will

3. 2 disinterested witnesses + notary + lawyer in the same room (nobody else)

4. makes sure witnesses see testator sign

5. testator should sign the margin of all pages

6. each witness signs attestation clause + their address

7. attach self-proving affidavit at the end of will, signed and sealed by notary


SELF-PROVING AFFIDAVIT: {no requirement of appearance in court by witnesses}

· document typed at the end of will signed by testator & witnesses executed in front of notary public swearing that the will was duly executed and witnessed, sealed by notary.  Two types:

1. UPC § 2-504 (a) – combined attestation clause and self proving affidavit thus testator/witnesses/notary sign their name only once
2. UPC § 2-504 (b) – separately signed document [by testator/witnesses/notary], attached to an already executed/signed will

· Attestation Clause = paragraph [instead of simply signatures] stating that statute of wills requirements were fully met ( prima facie evidence of due execution 

UPC § 3-406 – if will is self-proved, compliance with the signature requirement is conclusively presumed [where adopted] – otherwise rebuttable presumption


SAFEGUARDING: ethically it is better to file will in probate court, then to keep it at your office, cause it would otherwise look like you’re soliciting business from the heirs

· copies must be signed, but if revoked, don’t forget to destroy


REFORMATION TO CURE DEFECTIVE EXECUTION:

In re Pavlinko’s Estate: H & W mistakenly signed each other’s wills.  Held, mistake in execution will not be reformed.  No admission for probate.

RULE: wills will not be reformed because of mistake in execution   applies to holographs

                                                                                                                                                                             (
1. UPC § 2-503 [Dispensing Power Provision] = harmless error will not prevent probate of will if intent can be proved by clear & convincing evidence. 
MORE RADICAL than Substantial Compliance. (adopted in only 6 jurisdictions)

2. Substantial Compliance Rule = formalities are dispensed with in light of substantial compliance {near miss}.

In re Will of Ranney: signing the self proving affidavit, but not the will itself doesn’t invalidate will under substantial compliance rule


HOLOGRAPHIC WILLS {1/2 states} UPC § 2-502(b):

1. Material Portions are Hand Written

2. Signed (anywhere but preferably at the end)

RULE: hand-written portion of the will must be enough to show testamentary intent 

Example: I give my earthly possessions… ( testamentary intent
· otherwise it’s a STATUTORY WILL = standard “fill in the blanks & sign” form

· UPC § 2-502(c) takes opposite view ( testamentary intent can be ascertained from portions of document not in testator’s writing

In re Estate of Johnson: do hand-written words point to a will?  Where hand-written words are meaningless w/out rest of document it is not a will.  

In re Estate of Muder: signed but not witnessed form [statutory] will, upheld where material portions of the document are hand-written

Estate of Wong: “All Wong’s ( Xi Zhao, my best half” is not a holographic will, despite the fact it’s hand-written and signed.


LETTER WILLS:

· although generally disfavored by courts, a letter of testamentary intent can be admitted to probate as a holographic will

Kimmel’s Estate: letter purporting a gift “if anything happens” and signed “father”, is nevertheless admitted to probate since all the man’s letters were signed “father” [this is an unusual outcome]


CONDITIONAL WILLS:

· Conditional Wills are probated, even if the specific condition isn’t met

Example: “if I die on the journey” treated as statement of inducement for execution i.e. explanation as to why person is making a will, not an express condition

Eaton v. Brown: conditional will before a long journey, person returns and subsequently dies.  Will probated, condition of not returning is really statement of why a person needs a will.


REVOCATION OF WILLS: UPC § 2-507  (p. 277)

1. Subsequent Duly Executed Will that revokes previous will
expressly or by inconsistency ( replaces rather than supplements an existing document

2. Physical Destruction of Will, performed by testator on in his/her conscious presence [must be intentional]

3. Operation of Law ( marriage/divorce/birth of issue

· Oral Revocation is not effective

· Revocation of Copy is not effective

· new partial inconsistent disposition = codicil [unless expressly revokes old will]

· new complete disposition = new will regardless of intent
· revocation (without making a new will) must be signed & witnessed (unless in state recognizing holographic will/revocation) 
Harrison v. Bird: if a person had possession of a will and it’s now gone, there is a rebuttable presumption that it has been destroyed, despite existence of a copy.  Revocation (tearing up) by attorney after phone conversation is invalid – no “conscious presence.”  Lawyer saved by the fact that after tearing up, he sent it to client and now it’s totally gone.

· the  presumption is “shaky” where there is a possibility of destruction by a disinherited heir

Lost Will: will lost or destroyed w/out consent of testator will be admitted to probate, provided there is sufficient evidence such as a copy or other clear & convincing evidence

Thomson v. Royall: in order to effectively revoke the will, words/lines must be written ACROSS the document as to destroy the writing, not on the margins.  Lawyer wanted to save copy to help him make a new document.  

· Under UPC, the will is cancelled since the (tear/burn/cancellation) need not touch words. 

· Handwriting on the margin: “Cancelled. 10/23/1975 George Feygin” = holographic revocation (McCarthy v. California)


PARTIAL REVOCATION BY PHYSICAL ACT: UPC § 2-507 

· striking out provisions/portions in a valid will

· states are split because of: 

a. possibility of fraud

b. striking out gift = giving a new gift ( should comply w/ formalities

· in a state recognizing holographic wills, crossing out one name and substituting another and initialing is still invalid, since writing alone isn’t sufficient to constitute a will (unless entire will is handwritten)


DEPENDANT RELATIVE REVOCATION: {did this happen by mistake?} INTENT
· if testator purports to revoke the will upon a mistaken assumption of law or fact, such revocation is ineffective if testator would not have revoked knowing the truth

1. alternative disposition that fails or
2. mistake in terms of the revoking instrument or
3. mistake is established by clear & convincing evidence

Example: destroying the old will, think that the new one is valid, but its not

Carter v. Methodist Church: after testator’s death a valid 1963 will (with alterations) and an attached 1978 unsigned manuscript found.  Issue: is the testators intent better carried out by intestacy or 1st will?  Since the old will is not completely destroyed, presumption is that she’d rather keep it than be intestate.

In re Estate of Ausley: old will voided, new will executed with mistakes, before corrections could be made, testator dies.  Lawyer testifies about testator’s intent but DRR is denied since his testimony is not sufficient evidence of failed alternative disposition.

Estate of Alburn: 1955 will,( 1960 will (  1960 will destroyed in a mistaken belief that earlier will is revived.  Held: DRR applies, revocation is ineffective.  Testator’s intent was not to die intestate, since only one designee is an heir at law.

1. To JOHN ( NANCY (invalid unless state permits partial revocation by physical act)
Court will look at intent, John or intestacy (whatever it may be), what’s John and Nancy’s relationship

2. $1,000 ( $1,500 (initialed and dated) but change is invalid even as holograph 

a. if state doesn’t recognize partial revocation by physical act grant of $1,000 stands

b. in jurisdiction with DRR the court will look at intent and decide between $1,000 or nothing if the change is invalid

c. won’t be recognized in holographic jurisdiction since written word alone are insufficient to show testamentary intent

3. $1,000 ( $500 (initialed and dated) but change is invalid 
C court will consider testamentary intent $1,000 v. $0


REVIVAL:

1. English Common Law = #1 will is not revoked until person actually dies with #2 will, so if #2 is cancelled it’s not really revival [automatic revival]

2. Majority = UPC § 2-509 upon revocation of # 2, #1 is revived if testator so intends, proven by [circumstances/oral declarations]

3. Minority = will cannot be revived unless re-executed with all testamentary formalities

UPC § 2-509 (a) if #2 is revoked by physical act, #1 does not revive {unless proof of such intent}

UPC § 2-509 (b) if #2 that partially revokes #1 is revoked, # 1 is revived

UPC § 2-509 (c) if #2 is revoked by #3, #1 remains revoked, unless intent to revive #1


REVOCATION BY OPERATION OF LAW: (p. 299) [partial revocation]

UPC § 2-804 ( apples to non-probate transfers as well
· will provisions are revoked in case of divorce and possibly marriage {majority} or birth of issue {minority}, but insurance designation is not revoked [NJ courts hold otherwise in regard to ins. Vasconi v. Guardian Life Ins.]     see pretermitted statutes


INTEGRATION: 

· all papers present at time of execution intended to be a part of the will are integrated into the will

· pages must be physically connected (stapled) to avoid possibility of litigation


In re Estate of Beale: where witnesses could not identify any pages of the will but the last page which they signed, the whole document is admitted to probate by integration (despite possibility of late substitution) 


REPUBLICATION BY CODICIL: applies ONLY to prior validly executed wills 

· if a will is followed by a codicil it republishes the will as if it is executed on the day of latest codicil

· “squeeze out” = where first will is revoked by second will, and subsequently a codicil is executed for the first,  first will is effectively revived

Example: 1996 will providing for a gift to A who is also a witness; a subsequent codicil with disposition of other assets is witnessed by B &C.  As a result A is no longer an interested witness and may take 

INCORPORATION BY REFERENCE: [Testator’s Intent Prevails]  

· UPC § 2-510: any writing (1) in existence at time of execution, may be incorporated by reference, if will manifests such (2) intent and (3) identifies the writing sufficiently
Function: give full force to unexecuted documents if such was testators intent
Clark v. Greenhalge: notebook not in existence at time of will, but mentioned in the will as “memorandum”, though actually not titled “memorandum” is incorporated into the will to effectuate testator’s intent, since a later codicil republished the will after the notebook came into existence.  

Simon v. Grayson: a will directs executors to pay a person named in a letter of the same date to be kept in testator’s safe-deposit box.  A letter of later date found, but it is incorporated by reference since a later codicil republished the will.

Estate of Dimmitt: a valid will states that real property is deeded to niece.  Deed ineffective since never delivered (kept in safe by testator).  Held: incorporated into the will by reference

Johnson v. Johnson: holographic codicil may incorporate by reference an invalid will {not an actual result, but a right one according to professor}  valid codicil cannot republish/validate an invalid will
· minority states (NY CT LA) don’t recognize incorporation by reference and instead “stretch” republication and integration [see p. 310].  
Example: if unexecuted document is physically attached to will court will admit to probate via integration, not incorporation.


UPC § 2-513 [tangible property]

· writing disposing of tangible property may be incorporated by reference if (1) signed (2) describes the items w/ reasonable certainty (3) regardless of actual existence at time of execution (4) regardless of independent significance

( may be prepared/altered before/after execution

 

ACTS OF INDEPENDENT SIGNIFICANCE: beneficiary designations or property designation identified by courts based on significance apart from will

· UPC § 2-512: a will may dispose of property by reference to people/acts/events that have significance APART from their effect on the will 

Examples:

1. car I own when I die [actual car isn’t identified]

2. contents of a right drawer in my desk to A

3. contents of a safe-deposit box to B

4. envelopes that have the appropriate heir’s name on it


WILL SUBSTITUTES ( (1) no need for compliance w/ statute of wills (2) no probate

· there is NO requirement of survivorship associated with will substitutes

PAYABLE ON DEATH PROVISIONS:

Wilhoit v. Peoples Life Insurance: wife places money in a trust, not insurance policy, directs to pay proceeds (if she dies) to her brother who predeceases her.  She dies 20 years later leaving a trust funds to grandchild via a valid will.  Held: POD provision in a contract for a trust, not insurance policy is invalid unless it complies w/ statute of wills.  Thus will controls trust disposition.

Estate of Hillowitz: “investment club contract” providing for the proceeds to go to wife is upheld as a partnership agreement where a POD provision is allowed.

Cook v. Equitable Life: H divorces W1 and marries W2, lets life insurance (W1 is designee) lapse into a death benefit policy.  In a holographic will he leaves his life insurance proceeds to son from W2, but he never designates new beneficiary with the life insurance co.  Life insurance designation cannot be changed by will alone, the actual designation must be changed as specified by insurance policy.

1. Old Rule: POD provisions in contracts other than life insurance contracts are invalid

2. New Rule: POD provisions in virtually any contract are blessed [UPC § 6-101] ( {p. 337 lists all such contracts}

· Old Rule: [majority] divorce doesn’t revoke a life insurance beneficiary

· New Rule: [minority] UPC § 2-804 divorce revokes life insurance designation of divorced spouse

“Superwill” ? one instrument revokes various designees on non-probate instruments and names a single will beneficiary [not yet the law]


JOINT BANK ACCOUNTS:

1. Joint & Survivor Account [True Joint Tenancy Account] =  survivor takes possession of funds

· (1) equal interest upon creation (2) half cannot be devised by will (3) creditors must seize JT’s interest during his/her life

2. Totten Trust = revocable (by will) POD account where only A can draw but B can get possession after A’s death, if there is actually money left in the account. {at death, A’s interest disappears, so nothing gets transferred at death}

· NOTE: a regular POD bank account beneficiary cannot be changed by will {p. 350}

· requirement of survivorship on POD bank account beneficiaries only
3. Agency Account = B has authority to draw on A’s account (not a will substitute)

Franklin v. Anna National Bank: where joint account was not intended as a will substitute, the burden was on the party challenging the document, to provide evidence relating back to time of creation that the intent was to create an agency account simply for convenience  Evidence that testator tried to change the account just 9 months later proves no gift was intended.

 

EXTRINSIC EVIDENCE:

Plain Meaning Rule: terms used in the will that appear to have plain meaning cannot be contradicted by extrinsic evidence, unless there is a latent ambiguity

1. Latent Ambiguity = language is susceptible to more than one meaning despite being facially clear

2. Patent Ambiguity = uncertainty appears on face of will [extrinsic evidence is traditionally not allowed, modern trend toward admission]

Basic Examples:

Ihl v. Oetting: To Mr. & Ms. Jones living at 1600 Pennsylvania.  They divorce, move out, Mr. Jones remarries so there is a new Ms. Jones, but she never lived at 1600 Pennsylvania. ( Latent Ambiguity [extrinsic evidence admitted, first Ms. Jones wins]

Estate of Akeley: testator devises entire estate to 3 charities who are to take 25% each ( Patent Ambiguity [estate divided by 3 w/out the aid of extrinsic evidence]

· 80 acres to A, 120 acres to B ( Patent Ambiguity: which 80 acres does A take?  {p. 425}
Smith v. Burt: A and B are tenants in common of fractional share
Stephenson v. Rowe: A has right to elect his 80 acres


Mahoney v. Grainger: where T meant to bequeath to 25 cousins, but instead the lawyer drafted “to heirs at law” (one person), extrinsic evidence, such as attorney’s own testimony, won’t be allowed since no real ambiguity exists. Drafter’s mistake won’t authorize the court to reform the will.

In re Estate of Smith: T leaves $ to Perry Manor Inc., Palisades Park, NJ (nursing home).  Perry Manor sells interest to Lifecare Center of Palisades Park, NJ, that keeps calling nursing home Perry Manor.  $ goes to Perry Manor Inc., not the nursing home, since it fits description perfectly, while Palisades Park, NJ  merely describes the location. {bad result according to Johnston}

National Society v. Scottish National Society: a Scott wants to leave $ to Scottish National Society, but leaves everything to National Society (an English charity) without knowing of its existence.  No extrinsic evidence allowed due to lack of ambiguity {less harsh result since no address given}

Fleming v. Morrison: where one executes a sham will in order to induce plaintiff to sleep w/ him, and informs the drafter that the will is fake but validly executes anyway, the drafter cannot introduce his testimony that the will isn’t real.  However, in this case the document wasn’t properly executed.

Estate of Russell: testator leaves everything to H. Quinn & Roxy Russell who happens to be a dog (illegal gift).  Will is challenged by niece who wants to take half.  Extrinsic evidence is allowed to show circumstances, that testator intended for H. Quinn to take all and care for the dog.  Held: intent was not to give whole estate to H. Quinn.  H. Quinn takes half and other half is split between niece and H. Quinn.  In this case the language contained a latent ambiguity (dog).

1. Specific Legacy = property A to person B
2. General Legacy = money to person B
3. Rest & Residue = balk of estate to C

Personal Usage Exception = is extrinsic evidence can prove that testator always referred to person in an idiosyncratic manner (always calling George – Sparky) such evidence would be admissible to show that testator meant someone other than the person with a legal name of legatee.

Moseley v. Goodman: cigar store salesman’s wife is always called Ms. Moseley by testator but her real name is Ms. Trimble  She took care of elderly testator who confused her name with that of owner’s wife.  Held for ms. Trimble whom testator intended to take.


CORRECTING MISTAKES:

Equivocation = “to my niece Alicia…” if there are two nieces by the name of Alicia, extrinsic evidence will be allowed.  [oral declarations of intent are admitted]

Misdescription of Property or Person = certain types of mistakes may be corrected:

· lot 6 in square 403 instead of lot 3 in square 406 ( corrected 
· to my nephew and his wife Sue, but her name is Amy ( corrected
( Malpractice Issue: is it better to not allow extrinsic evidence and hold attorney responsible for mistake, thus intended beneficiary and the actual beneficiary get paid, one from estate, the other from malpractice ins. or is it better to allow extrinsic evidence to effectuate testator’s intent?


· Old Rule: there is no admission of extrinsic evidence to correct a mistake Connecticut Junior republic v. Sharon Hospital: 1960 will names 7 charities, 1969 codicil names 11 new charities, cancels 6 prior ones.  Due to change in tax law attorney redrafts in 1975, and mistakenly designates the prior 7 charities.  Extrinsic evidence to prove an obvious mistake is not allowed.  Dissent, which was to become the law suggests that courts are to allow extrinsic evidence in order to correct obvious mistakes.

· New Rule: extrinsic evidence of a mistake of scrivener allowed to ascertain testator’s intent 
Erickson v. Erickson: testator executed a will leaving part of estate to defendant, whom he married 3 days later.  The daughters want all of the estate, contending that will was revoked the marriage.  Attorney obviously forgot to include a marriage contingency provision.  Court allows extrinsic evidence showing mistake of scrivener to ascertain testator’s intent.  Connecticut overruled. 
Estate of Ikuta: scrivener’s mistake corrected by substituting youngest for oldest Wilson v. first Florida Bank: “to U. of G. for scholarship” but what? “Residue” is inserted, due to scrivener’s mistake


Doctrine of Probable Intent [Gifts by Implication] = only NJ, very drastic, the court “steps in testator’s shoes” to attempt to figure out what testator would have done, in order to fill gaps in the will.


Separate Property [Common Law] = H & W separately own all property each acquires

· when one spouse dies, s/he can dispose of only that property that s/he owns

Community Property [Minority] = H & W own everything in common undivided shares.                                                NO NEED FOR RIGHT OF ELECTION (
· when spouse dies, s/he has testamentary power over ½ of community property 
( But what if marriage after retirement, or couple live off of an inheritance?

· property acquired before marriage is not included

RIGHTS TO SUPPORT:

1. Social Security Benefits = payable to surviving spouse and nobody else, cannot be disposed of by will

2. Private Pension Plans = spouse must be designated as a beneficiary, spouse of an employee must have survivorship rights, if employee is to predecease the spouse.  If both survive to retirement age, pension is paid as joint & survivor annuity

· right to pension plan may be waived by spouse

3. Homestead = family home is secured against creditors for spouse or minor children “for life” 

· $ amount of home may be limited or disregarded depending on state

· testator-spouse has no right to dispose of homestead

4. Personal Property Set-Aside = certain tangible personal property 9up to a certain value) may be secured against creditors (clothes/furniture/farm animals)

5. Family Allowance [UPC § 2-404 ] = certain amount of $ is immediately granted to spouse/children while the estate is going through probate  (usually for period of less than 1 year).

6. Dower = 1/3 of any property acquired by H before/during marriage to W “for life”

7. Curtsey = if there birth of issue, H receives “life interest” in W’s entire estate, not 1/3

NOTE: 6 & 7 are virtually abolished

RIGHT OF ELECTION: if spouse isn’t satisfied with the will, s/he can elect to “renounce the will” take a statutorily prescribed fraction of the estate

· “personal right” – cannot be exercised after surviving spouse’s death

· some states allow for setup of trust established to the benefit of spouse “for life” to defeat the right of an elective share

· 1969 UPC was adopted by ten states, the 1990 UPC version dealing w/ right of election is adopted by even fewer states

sliding scale provision [1993 UPC § 2-202(a)] = surviving spouse’s elective share is determined by length of union [3% after 1 year; maximum is reached at 15 years = 50%]

1969 (UPC) = maximum elective share = 1/3  [MAJORITY]
UPC § 2-202(b) grants supplemental $50,000 if spouse’s own assets are below that figure (this becomes minimum amount granted)

· 1969 UPC ( surviving spouse that elects is not charged with the life estate that is left to her in a will.  Thus, the statutory share she receives won’t be less in value then  what she would get from the will

· 1993 UPC ( surviving spouse is not charged w/ value of life estate [UPC § 2-209]


In re Estate of Cross: H dies, leaves everything to son.  W is in nursing home paid by Medicare w/ no assets.  Court appoints commissioner on W’s behalf who exercises a right to elect.  Abuse of discretion? NO, Medicare recipients must utilize all their potential assets.  Had she not elected she would have lost Medicare anyway.

Tannler v. Wisconsin: failure to elect = disqualification from Medicaid; See also In re Mattei

· if the surviving spouse is incompetent, the guardian is to act in his/her best interest in deciding whether to elect

1. Minority: use pure mathematics see In re Estate of Clarkson

2. Majority: all surrounding facts & circumstances are to be considered by the probate court

3. UPC § 2-202 (1969 & 1990 & 1993) – exercise of right to elect for incompetent is allowed only if such is necessary for support.  If right of election is exercised, the portion above what was provided in the will is placed in Custodial Trust, and after spouse’s death remainder is transferred back to residual devisees under the will.


ABANDONMENT = NO RIGHT OF ELECTION (minority view)
In re Estate of Cooper: survivor of a homosexual relationship is not entitled to an elected share, since the state of NY law doesn’t recognize him as a “spouse”

Baehr v. Lewin: in Hawaii (only) elective share may be granted to persons who are forbidden to marry

· keep in mind “Defense of Marriage Act”


PROPERTY SUBJECT TO ELECTIVE SHARE: originally, only probated property was subject to an elective share

· some states hold that non-probate transfers aren’t subject to elective share, see Dalia v. Lawrence

New Law: testators are to be cautious in making gift transfers w/out spouse’s consent
Sullivan v. Burkin: where H creates a revocable inter vivos trust of his own property, to which only H is the beneficiary, such trust is subject to W’s right of election

1. Illusory Transfer Test: is it really a trust or an intent to disinherit spouse? [not invalid but counts toward elected share] what’s the amount of control retained by spouse?

2. Intent to Defraud Test: objective & subjective inquiry as to spouse’s possible intent to defraud other spouse [if spouse retained large amount of control = not a trust but an attempt to disinherit]

3. Present Donative Intent: did spouse have present intent to transfer property as a gift?


Conflict of Laws: trust created in state B where inter vivos trust is not subject to election, while the couple resides in state A

a. The law of state where trust was created by H who temporarily moved there shall govern. Shawmut Bank v. Cumming
b. The law of state where H & W domiciled shall govern. In re Clark
c. UPC § 2-202(d) = decedent’s domicile law shall govern right of election



COMPUTATION OF ELECTIVE SHARE:

1969 UPC § 2-202: Spouse is entitled to 1/3 of Augmented Estate {p. 507}

Gross Probate Estate

· funeral & administration expanses

· homestead allowance

· family allowance

· exempt property

· enforceable claims


Net Probate Estate

+  transfers w/ retained life interest

+  revocable transfers (not really a gift)                                   GIFTS TO OTHERS

+  joint tenancies w/ right of survivorship                                {w/ “strings attached}    

+  gifts of more than $3,000/$10,000 [1990] per person 2 years before death of testator

· transfers w/ spouse’s consent, life insurance payable to others ( not included 

      SPOUSE’S PROPERTY {what s/he already gotten}

+ property given to spouse by decedent not through the will 

+ property given to spouse by decedent which s/he in turn chose to transfer to others

· life insurance/pension/trust with spouse named as beneficiary ( included


Augmented Estate ( spouse takes 1/3 

Computation: the difference b/w what spouse received from will or intestacy share, and what s/he is entitled to under right of election, will be covered by recipients of inter vivos gifts/bequests from decedent in proportion to amount of gift [see handout]


1990 UPC § 2-202: computation is completely redesigned to mirror the community property system ( sliding scale % of elective share based on the length of marriage [3% after 1 year, maximum of ½ after 15 years {§ 2-202(a)}]

· surviving spouse’s own property is included in the computation {§ 2-207}, may not be worth to elect if surviving spouse is wealthy

· property received from others is included in computation

· property transferred before marriage is included in computation

· life insurance is included

New York Statute: $50K or 1/3, which ever is greater + 56K set-aside.  Amount of elective share is reduced by amount of property passed by decedent to survivor, by will/will substitute/intestacy

Delaware Statute: any property subject to Federal Estate Tax is subject to right of election.  If non-probate transfer is taxable at death, it’s subject to election                                      


In re Reynolds: an inter vivos trust w/ limited (not general) power to appoint remainder beneficiaries (set up so it couldn’t be decedent or spouse) is nevertheless subject to election, since spouse retained “meaningful control of the trust.  Broad reading of the stature.

· Alaska Community Property Trust = H & W in other states can transfer all assets into any Alaska bank or branch to take advantage of lower capital gains tax of community property

WAIVER:

UPC § 2-213: right to elect may be waived through contract or waiver signed by surviving spouse

unenforceable if:

a. not executed voluntarily

b. waiver is unconscionable

c. no fair/reasonable disclosure or understanding of assets before signing

In re estate of Garbade: a duly executed waiver is presumed valid and survivor bears the burden of proving it’s invalidity.  No undue influence found where prenuptial agreement was execute hours before wedding at the direction of decedent’s attorneys, but where financial assets were fully disclosed, survivor was advised to obtain independent counsel, and had ample opportunity to read the document. {minority decision}

In re Grieff: waiver invalidated where H had “great influence” on W (selected and paid for her counsel).  Standard of Review for Prenuptial Agreements: particularized & exceptional scrutiny

UNINTENTIONAL DISINHERITANCE OF SPOUSE: {if unintentional omission before marriage, spouse is entitled to only probate assets = intestate share}

Estate of Shannon: decedent made a will in 1974, married in 1986 and forgot to change his will.  W is entitled to share where H fails to provide for spouse unintentionally.  It is obvious from facts that H simply forgot to augment will.

Heyer v. Flaig: if the person wants to intentionally omit spouse from will, the spouse must be explicitly mentioned in the will.  Otherwise, spouse will take and lawyer will be subject to malpractice suit.

Exceptions:

a. omission is intentional {be mindful of testamentary libel} don’t shit on him/her

b. spouse is provided for outside of will

c. spouse waived share


ISSUE OMITTED FROM WILL: {generally, not protected against disinheritance}
see UPC § 2-302 [p. 545]

· every state has pretermitted heir statute that protect against inadvertent disinheritance, in examining the statute one should see:

1. who does the statute apply to children or grandchildren too? [UPC – children only]

2. does it apply to issue born before & after or just after creation of will? [UPC – after only]

3. Was there intent to omit? {four–corners or extrinsic evidence?} [UPC –  four-corners only]

Azcunce v. Estate of Azcunce: where issue is born before the will, but codicil executed after birth of that issue re-published will and didn’t mention new issue, that issue cannot challenge will.  Had there been no codicil, issue could have invoked a pretermitted heir statute, since s/he was born before will.

Espinosa v. Sparber & Associates: omitted issue in the above case cannot sue an attorney for malpractice (decedent instructed the attorney to include her in the codicil that republished will after her birth) due to lack of privity.  Estate of decedent CAN sue, intended beneficiary CAN sue, but is she intended?  Not within four corners of will/codicil.  {catch 22 holding, had she been mentioned there would be no claim}

McAbee v. Edwards: decedent executed will before marriage and leaves everything to daughter.  Lawyer, advises her that no changes are necessary and daughter still entitled to 100%.  Husband takes as omitted spouse.  Lawyer liable for malpractice to daughter. 

· Effective Remedial Device: constructive trust imposed on beneficiary members of the family

 Pretermitted Statutes Protecting Already-Born Issue:

Massachusetts Type Statute = protects from unintentional omissions ( extrinsic evidence admitted 

Missouri Type Statute = protects from intentional omissions ( extrinsic evidence inadmissible [also UPC holds that extrinsic evidence is inadmissible]
 

Disinheriting Non-Marital Children: to disinherit non-marital children affirmative not negative indication of intent is required (one must actually say “I disinherit X…”), otherwise, will be deemed an unintentional omission.  See Estate of Peterson, In re Estate of Padilla.  See also, Estate of Torregano: bequest of $1, “to anyone asserting any claim” is not enough to bar omitted child. 

In re Estate of Laura: if testator specifically mentions intent to disinherit a child, s/he need not also mention that child’s issue and subsequent generations – they’re automatically disinherited. [p. 550]



TRUSTS

feoffe of uses = trustee {holds legal title}

cestui que use = beneficiary {holds equitable title}

Valid Trust:
1. there must be a beneficiary other than trustee

2. trustee must owe a duty to a 3rd party beneficiary [passive/dry trust is void]

· Thus, it is ok to name yourself a trustee and beneficiary for life of your own property, so long as there is a residual beneficiary {someone needs to be able to hold you accountable}.

· H can name W a trustee and life beneficiary, so long as H also names remainder beneficiary {H’s kids}


Revocable Trust = A declares himself trustee for life, and names B beneficiary of principal, thus avoiding probate

Marital Trust = H names X trustee, W beneficiary for life, principal thereafter to H’s children [avoids estate tax]

Dynasty Trust = income from trust to children-grandchildren etc, only barrier is the rule against perpetuities usually 100 years

Discretionary Trust = trustee has absolute discretion to pay income or principal

Trust for Incompetent/Minor = where beneficiary is unable to manage his/her won property, trust created for life of incompetent or until minor reaches 21


SETTLOR = person who creates the trust

a. inter vivos trust = created during settlor’s lifetime

· inter vivos trust may be created by oral declaration of trust [only requirement is manifestation of intent to hold property  in trust, actual word “trust” need no be used] ( always ask what the intent was (
· if trust contains real property, statute of frauds requires deed of trust [a written document] ( won’t fail for lack of delivery so long as there’s written declaration

b. testamentary trust = trust created by will [must comply w/ usual testamentary requirements]

TRUSTEE = held to high standard of conduct {no self dealing}

· testamentary trust will not fail for lack of trustee, court will appoint one

· personal creditors of trustee cannot reach trust property

Duty: (1) keep preserve property (2) pay income (3) keep accurate accounts (4) invest prudently (5) keep personal and trust property separate (6) fairness to life and remainder beneficiaries

BENEFICIARIES = have equitable claim against trustee for breach of trust but must compete w/ other creditors of trustee.  Property fraudulently sold by trustee can be recovered by beneficiary unless sold to BFP.

	
	TRUST
	LIFE ESTATE

	SALE
	Can sell
	Can’t sell

	MORTGAGE
	Can mortgage
	Can’t mortgage property

	LEASE
	Can lease indefinitely
	Difficult to lease property, since power to lease extends to duration of life interest

	EXPANSES
	Taxes paid out of trust
	Life tenant responsible for all expanses

	WASTE
	Can sell oil/timber
	Liable for waste

	CREDITORS
	Creditors cannot reach trust property
	Creditors can seize life estate



REVOCABLE TRUST: {most popular and flexible} settlor transfers deed of trust to trustee (possibly settlor her/himself) while retaining power to revoke/amend the trust, as well as right to income during settlor’s lifetime

Revocable Declaration of Trust: settlor declares her/himself trustee for benefit of self during lifetime and remainder to other(s) 

Deed of Trust: settlor declares somebody else the trustee

( KEY: some immediate interest & fiduciary duty

· absent fiduciary duty legal and equitable title merge = no trust, thus there must always be a beneficiary other than the trustee
· if trust is silent on the issue of revocation – it is irrevocable [48 states]
· trust may be revoked by a will

· only requirement for revocation is competence [presence of undue influence doesn’t negate revocation of trust]

Farkas v. Williams: stock purchased by settlor in his name as “beneficiary for Williams” and declaration of trust created immediately upon purchase, while settlor retains power to revoke/sell/retain proceeds of sale/retain dividends.  Plaintiff claims that such trust is illusory, and it is actually an invalid (lack of formalities) testamentary disposition.  Court holds that trust is valid so long as Williams receives some immediate interest in trust property, and settlor owes fiduciary duties to Williams.  

Estate of Brenner: where settlor manifests intent to create a trust in property s/he has not yet acquired (actually purchased 5 days after the declaration), such trust is valid so long as steps are taken in the future to confirm such intent, by funding the trust as stated

Taliaferro v. Taliaferro: declaration of trust in items “contained in Schedule A” is valid despite the fact that actual items aren’t listed and actual legal title to these items is never changed to settlor as trustee

In re Pilafas: declaration of trust and a will executed together.  There is indication that testator/settlor changes his mind.  All papers are w/him and now they’re missing.  The will is presumed revoked (see Harrison v. Bird).  The trust is not revoked, where the trust provides for revocation in writing only.  Since trust involves immediate transfer of interest, it can only be revoked according to trust provision, if revocation right is reserved at all (otherwise, it is irrevocable). 

State Bank v. Reiser: settlor creates a revocable trust funded by stock in his corp. along w/ will which gives residual estate to trust.  Goes to the bank and receives a $75K loan, dies four months later, and his estate (outside of trust) is broke.  Can settlor’s creditors reach trust?

YES, where settlor reserves the right to amend/revoke/direct disposition of principal & income of the trust, creditors may reach those assets over which settlor had control at time of death, but not those that enter trust after settlor’s death.

· creditors can also reach trust to satisfy child support/Medicaid benefits
Creditor’s Ability to Reach Other Will Substitutes:

1. life insurance/retirement benefits payable to spouse or child cannot be reached by creditors

2. joint tenancy interest in land cannot be reached by creditors after death since such interest is extinguished 

3. UPC § 2-615 permits creditors to reach POD/joint bank accounts


POUR–OVER WILLS: since you can only establish trust for property you already own, you need a pour-over will to dispose of property acquired after trust creation.  

Example:

1. Inter vivos trust is set up for stocks and bonds

2. Will is executed devising residual of estate (house and car) to the trust

· Incorporation by Reference: a will can incorporate by reference a trust instrument in existence at time will is executed (not subsequent trust amendments)

· Independent Significance: will disposes of property by reference to an inter vivos trust, it need not be in existence at time of will execution, so long as trust is funded at time of testator’s death (can pour-over assets into a trust which has been amended after will execution)

· UPC § 2-511 will can pour-over into trust created before or after execution of will 

· Uniform Testamentary Additions to Trusts Act: (1) trust can be executed before/after will (2) trust need not be funded before death (3) subsequent pour-over creates an inter vivos trust
Clymer v. Mayo: W executes a pour-over will, personal property to H, everything else into inter vivos trust executed later same day which contains no assets (thus, no independent significance).  Trust created solely for marital tax deduction.  Although creation/validity of unfunded trust is upheld, it is now terminated by divorce, since it’s sole purpose was a tax deduction.   However, H’s relatives get the benefit of second trust that wasn’t set up solely for marital deduction.

· Trust created solely for marital tax deduction terminates if there is divorce {doctrine of impossibility}

· UPC § 2-804 trust naming spouse & spouse’s relatives is revoked by divorce

· trust w/ only asset being a life insurance policy = unfunded inter vivos trust - valid

 ESTATE PLANNING:

· Advantages During Lifetime:

1. there are NO TAX advantages to creation of revocable trust

2. property is managed by fiduciary, if dissatisfied w/ trustee’s performance changes can be made

3. title to certain property can be kept clear/separate/apart form other property (if S & W want to keep property they own in community property state separate)

4. revocable trust may be declare in preparation for incompetence

· Advantages After Death:

1. avoidance of probate costs

2. avoidance of probate delays

3. trusts have LONGER statute of limitation for creditors

4. avoidance of publicity

5. avoidance of ancillary probate by declaring a revocable trust in out-of-state property

6. avoidance of right of election

7. by creating a trust in another state, testator chooses what jurisdiction is to govern trust

8. avoidance of possible testamentary trust supervision by court

9. law governing wills is MORE CERTAIN

10. control of spouse’s disposition

MARKETING OF TRUSTS = UNAUTHORIZED PRACTICE OF LAW

INTENT TO CREATE TRUST: no particular form of words is necessary – the grantor must manifest intent to hold property for the use & benefit of another
Jiminez v. Lee: daughter brought suit against father to account for $ she claims he holds in trust for her.  Father claims $ was an outright gift to him by her grandmother.  In alternative, father claims money is held in custodianship under the Uniform Gift to Minors Act.  Custodial duties and Trustee duties are different since custodian has more discretion, also statute of limitation for breach of fiduciary duty is 2 years.  Court finds a trust where there is intent to vest beneficial ownership in a 3rd person.

Precatory Language = unenforceable disposition such as “to A w/ hope that A will care for B.”  Such language creates uncertainty.  DRAFT CLEARLY: if you do not want to impose legal duty say “I request but do not legally require…” 

Equitable Charge = testator devises property to A, subject to A’s payment of $ to B.  This is NOT A TRUST

Hebrew v. Nye I: A manifests intent of gift to B, however, a never delivers the gift to B.  Imperfect gift will not be turned into a declaration of trust.  There is no manifestation of intent to impose on A, enforceable duties of a trustee for the benefit of B.  Intent to gift is different from intent to hold in trust, though actual word “trust need no be used”.

Hebrew v. Nye II: gift declared valid via symbolic delivery [reasonably equivalent to actual delivery, accompanied by acts showing intent to deliver, where physical delivery is impossible] of catalogue of books in the library intended as a gift.  

( some states recognize intent to create a trust, even when grantor calls it a gift or calls it nothing at all (Elychar v. Gerel).  Restatement (3rd) of Trust doesn’t follow
· Majority = trust created by writing is irrevocable unless express/implied provision for revocation

· Minority = trust is revocable unless declared irrevocable

 NECESSITY OF PROPERTY: trust can contain any transferable interest in property 

Trust = duty to deal w/ specific property kept separate from trustee’s own property

Debt = obligation to pay $ to another, recipient is entitled to use as his own/commingle
Unthank v. Rippstein: where A promises in a letter, to give monthly gifts to B while A is alive, and binds A’s estate to continue monthly gifts after A’s death, the courts will not construe such gift attempt as declaration of trust.  There is no intent to place property in trust, rather an ineffective attempt to bind A’s estate to make gifts.    

· Resulting Trust = arises by operation of law where:

a. express trust fails or makes incomplete disposition 

b. A purchases property in the name of B, B is said to be holding property for A in trust, unless there is evidence B intended a gift or B is natural bounty of A {purchase money resulting trust}

· Constructive Trust = A is said to be holding property of B in trust where A may not in good conscience retain a beneficial interest (retention of property would be wrongful).  Requirements:

a. confidential or fiduciary relationship

b. expressed/implied promise

c. transfer of property in reliance

d. unjust enrichment

Brainard v. Commissioner: A declared a trust to trade on the stock market for the benefit of his family.  Agreed to personally assume losses, but to distribute possible profits to beneficiaries.  Profits from stocks had not yet come into existence.  An interest that hasn’t yet come into existence (or seized to exist) cannot be held in trust.  A’s declaration amounted to nothing more than a promise to create a trust, which is contractually unenforceable due to lack of consideration.  For tax purposes, A can declare a trust, however, this is to be done only after there is property [profits] in existence to be put in that trust.

· expectancy of future profit is not a property interest


NECESSITY OF BENEFICIARIES: there must be someone to who trustee owes fiduciary duty 

Exceptions:

a. charitable trust = state attorney general will enforce fiduciary duty

b. class designations = future children/grandchildren

Clark v. Campbell: will leaves to trustees A’s personal property to be distributed to A’s friends as “trustees shall select.”  Court invalidated the private trust.  There must be a beneficiary or group of beneficiaries capable of coming into court to claim the benefit.  Here, “friends as trustees shall select” doesn’t constitute a group capable of coming into court.  Word “friends” has no legal or any definite meaning unlike “heirs.”  Property is to go to rest & residue beneficiaries.

· today trustees are often granted power of appointment – to choose among the designated class (benefit if trust to W for life, residual distributed to whomever W appoints), this alleviates problem discussed in Clark.  

In re Searight’s Estate: creation of a trust for the benefit of a specific animal (Trixie), to be paid to her caretaker is valid honorary trust [since a dog cannot enforce fiduciary duty], so long as trustee is willing to carry out settlor’s wishes.

UPC § 2-907 trust for the benefit of a pet can last for the life of the pet, but not to exceed 21 years

Shaw’s Alphabet Trust: (1) if private trust there must be a discernable beneficiary (2) if public trust it must be for advancement of education or benefit to the community

DISCRETIONARY TRUSTS:

mandatory trust = trustee must distribute all of the income

discretionary trust = trustee has discretion as to the payment of income or/and principal

Marsman v. Nasca: W creates a discretionary trust for H.  After W’s death H is in dire straits and trustee knows about since H on one occasion asked for more money.  Eventually H is so in debt he conveys his house to D retaining life estate.  Court finds that T violated his fiduciary duty by failing to inquire into financial condition of the beneficiary on the yearly basis and failure to inform that principal may be invaded at T’s discretion.  T will not be personally liable due to exculpation clause drafted in good faith.  However the trust is to cover the amount of breach due to failure to invade the principal.

· Trustees always favor remainder beneficiaries, because in case of underpayment to the beneficiaries, the trust assets will cover the mistake.  However, in case of overpayment, trustee may become liable to remainder beneficiaries out of his own pocket

· Courts will not substitute their judgment for that of discretionary trustee so long as decisions are exercised in good faith & within reason, however, trustee’s discretion is NEVER ABSOLUTE {courts may always intervene}

· In prescribing degree of discretion to trustee, settlor should make clear which factors s/he would like for trustee to consider (other sources of income).  Otherwise, factors such as independent wealth WILL NOT be considered

· NY: exculpation clauses of trustees are contrary to public policy and void
· Discretionary trust is very effective where due to the stock market soar, life beneficiaries seek income from capital gains [trustee allots some of the capital gains (normally due to remainder beneficiary) to life beneficiary]

New Form of Trust: unitrust ( life beneficiary is entitled to a % of trust instead of income, trust is re-valued every year

SPENDTHRIFT TRUST: a trust where the beneficiaries cannot transfer/alienate their interest and creditors cannot reach trust {Nichols v. Eaton; Broadway Bank v. Adams} 

Ohio: last state to recognize spendthrift trust in 1991 (Scott v. Bank One)

NY: every trust is spendthrift, unless provided otherwise

Shelley v. Shelley: a remainder beneficiary of a discretionary spendthrift trust is twice divorced w/ 2 issue from each marriage.  Both spouses seek the benefit of trust.  Beneficiary has vanished.  In this case public policy overrides spendthrift provision.  Court grants trustee discretion to direct income and invade the principal to satisfy child support under emergency provision of the trust.  However, as to alimony, principal cannot be invaded, only income from trust is to be directed to the ex-wives.

· majority: spouse/child can reach spendthrift trust 

· minority: spouse/child cannot reach spendthrift trust

· settlor cannot create spendthrift trust for own benefit

· creditors can reach settlor’s mandatory trust

· creditors can reach settlor’s discretionary trust to the same extent that trustee can

· it is unclear if tort creditors can reach spendthrift trusts

· pension plans cannot be reached by creditors

· support trust (created for support/education of beneficiary) cannot be alienated/reached by creditors


MODIFICATION OF TRUST: trust may be modified/terminated if settlor & all beneficiaries consent [trustee cannot object due to lack of interest]

Claffin Doctrine: trust cannot be terminated even w/ consent by all beneficiaries, if termination would be contrary to material purpose of settlor

a. spendthrift trust                               

b. support trust 

c. discretionary trust                                    CANNOT BE MODIFIED

d. trust until specified age

Uniform Trust Act § 414 a donative document may be modified in a manner that doesn’t violate donor’s probable intent

· courts sometimes modify trusts to correct lawyers errors and gain new tax advantages

· when drafting trust, consider giving beneficiary or independent 3rd party power to modify

· generally, widow’s petition for invasion of principal for increase of support have been denied by courts, absent consent by remainder beneficiaries (maybe unborn).
· courts are more willing to permit change in administration of estate (sale of shares of one stock in favor of another).                                                                                                   
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